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European Commission 

Rue de la Loi 200 

B-1040 Bruxelles 

 

 

Re: Communication from the Commission on European Contract Law 

 

1.  In its Communication of 11.07.2001 – COM(2001) 398 final -, the Commission has 

raised several questions regarding European contract law, and submitted it for 

debate i.a. to “academics”. In particular, it is asked 

 

• whether problems arise from divergences in contract law between Member 

States and 

• if so, what form solutions could or should  take. 

 

On behalf of our Project Group I should like to give a brief answer regarding 

insurance contract law to the effect  that 

 

• divergences in insurance contract law are indeed a hindrance  to  the 

establishment and the functioning of the internal insurance market, 
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• a possible solution lies in the “Restatement of European Insurance Contract 

Law” currently being drafted by our Project Group and that  

• the Project Group is more than willing to cooperate with the European 

Commission in its endeavour to harmonize insurance contract law. 

 

2.  Our Group is composed of lawyers – mainly law professors – from a multitude of 

European countries, all of whom are among the leading specialists (i.a.) in 

insurance law. The Group was established in Innsbruck in September 1999. The 

move was inspired by  the feeling that there was then, as there is now, an urgent 

need to promote harmonisation of insurance contract law in Europe, and that the 

academic world has a responsibility to contribute to this endeavour. 

 

Within the framework of related academic institutions (cf infra no. 3), the Group is 

usually referred to as the “Innsbruck Group”.  

 

 

The present Central Bureau of the Group is in Innsbruck (see the letterhead). 

Assistants to the Bureau (on a part-time-basis) are, at the moment, Florian Marxer 

and Mag. Peter Morandell. 

 

3.  Our Group cooperates closely with the “Study Group on a European Civil Code” 

(Professor von Bar). I.a., Prof. Basedow of the Project Group is also an active 

member of the Study Group. Regarding the subject matter of this paper, I have 

acquainted myself with the “Joint Response of the Commission on European 

Contract Law and the Study Group on a European Civil Code”. It has our full 

approval and support as far as general aspects of European contract law are 

concerned. The present paper deals – as our Project Group does – just with 

insurance contract law which, in several regards, needs special attention. 

 

4.  The first question raised (supra sub no. 1) is to be answered decidedly in the 

affirmative. The divergence between the  insurance contract law of  Member States 

constitutes  a serious impediment to  a single European insurance market. The 

solutions attempted so far by European directives – i.e.: conflict of law solutions – 
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have failed. I refer at this point  only to the respective research work and the papers 

presented by members of this Group.1 

 

5.  The form of solution (second question supra sub no. 1) to be suggested by this 

Group may be derived from the title of the Group itself: It is a restatement solution. 

Thus far  we are in full accord with the “Joint Response of the Commission on 

European Contract Law and the Study Group on a European Civil Code” mentioned 

supra sub no. 3. 

 

6. What is meant by “restatement”? The word  is derived from “to restate”, which is 

defined as “to express again or convincingly.” In the legal sphere, “Restatement” is 

a technical term specific to the United States. It describes – as is well known “in the 

profession” – a condensed body of legal rules, derived from different but, in 

substance, similar sources, systematized and unified in the sense of a “best 

solution”. The work is done on a private, not legislative basis, by the American Law 

Institute. The similarities in meaning of the sources stem, in the U.S., from the 

Common Law basis of the (different) private laws of the various States.  In 

European insurance laws, comparably, similarities in substance are due to their 

subject: “insurance”. This subject produces, as a result of its very nature, similar 

regulatory needs. Guidelines for finding a “best solution” for insurance contract law 

might be these.  Firstly, due consideration must be given to the essential task of all 

insurance contract law: to provide a legal framework for effective risk bearing on the 

part of the insurer and thus to guarantee the good functioning of insurance business 

itself. Secondly, it is essential that the conflicting interests of the parties are carefully 

balanced. As to this aspect, due recognition must be given to the modern trend to 

grant a relatively high degree of protection to the policyholder. 

 

                                                 

1  See, eg., JÜRGEN BASEDOW, Die Gesetzgebung zum Versicherungsvertrag zwischen europäischer 
Integration und Verbraucherpolitik, in: REICHERT-FACILIDES/SCHNYDER (Eds.), Europa – 
Kernperspektiven am Ende des 20. Jahrhunderts (2000) 13 – 29; FRITZ REICHERT-FACILIDES, 
Europäisches Versicherungsvertragsrecht?, in: BASEDOW/HOPT/KÖTZ (Eds.), Festschrift für Ulrich 
Drobnig zum siebzigsten Geburtstag (1998) 119-134; idem. Gesetzgebung in 
Versicherungsvertragsrechtssachen: Stand und Ausblick in Versicherungsrecht, in: REICHERT-
FACILIDES/SCHNYDER (Eds.), Europa – Kernperspektiven am Ende des 20. Jahrhunderts (2000) 1 – 
11. 
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7.  The “Restatement of European Insurance Contract Law” as envisaged by the 

Project Group is focussed on mandatory (or semi-mandatory) law. It must be kept in 

mind that in reality insurance contract law is principally found not in statutes, but 

embodied in general or standard contract terms. It would not be feasible for any 

European legislator to cover all the ground necessary to facilitate modern insurance 

practice. Rather, the essential role of legislation regarding insurance contracts is to 

take effective measures to control and limit freedom of contract: This has to be done 

for reasons of public policy, notably that of protecting the policyholder (or those third 

parties for whose benefit the insurance is taken out) against unfair contract terms. 

Particular attention has to be paid to any clauses which lead to a loss of insurance 

protection.  

 

8.  As to the scope of application of mandatory (or semi-mandatory) law, several 

methods are apparent in pertinent legislation. The Restatement follows the 

delimitation standards of the Second and Third EC Insurance Directives which have 

established cogent minimum rules for party autonomy in international insurance 

contract law. Adopting their (minimum) criteria in view of mandatory/non-mandatory 

law serves to achieve a degree of unity in the legal order as a whole, regarding 

international and material insurance contract law, which is highly desirable. 

 

9.  The Restatement may be of help to the legislator; national as well as European: It is 

single market orientated. From this it goes without saying that the Project Group is 

more than prepared to cooperate with the Commission in its endeavours to provide 

for a single European insurance market. 

 

 

Professor Fritz Reichert-Facilides 

 

 

Annex I:  Survey of the Group’s Restatement parts drafted rsp. planned so far 

 

Annex II: Survey of the literature dealing with the so far work of the Group 
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Annex I: 

 

- Parts of the Restatement drafted (and provided with Comments as well as – partly – 

with Notes)2: 

 

Part One:  Provisions Common to all Contracts Included in this Restatement 

 

Chapter One:  Introductory Provisions 

 

Art. 1.101: Insurance Contract 

Art. 1.102: Further Definitions 

Art. 1.103: Scope of Application 

Art. 1.104: Mandatory Character 

Art. 1.106: Reservation as to National Legislation  

 

Chapter Two:  Initial Stage and Duration of the Contract 

 

Section One:  Applicant's Precontractual Information Duty 

 

Art. 2.101: Applicant's Precontractual Information Duty in General 

Art. 2.102: Sanctions For Culpable Violation of the Precontractual 

Information Duty 

Art. 2.103: Precontractual Information Duty Violated Without Fault 

 

Section Four:  Insurance Policy and Related Documents 

 

Art. 2.401: Precontractual Documents 

Art. 2.402: Insurance Policy 

Art. 2.403: Constitutive Effects of Policy 

Art. 2.404: Formal Requirements 

                                                 

2  The Restatement follows in its style the work of OLE LANDO/HUGH BEALE (Eds.), Principles of 
European Contract Law. Parts I and II Combined and Revised (2000). 
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Art. 2.405: Failure to Issue the Required Documents 

 

Section Five:  Duration of the Insurance Contract 

 

Art. 2.501: Duration of the Insurance Contract 

Art. 2.502: Renewal 

Art. 2.503: Termination after Occurrence of an Insured Event 

 

Chapter Three:  Insurance Intermediaries 

 

Section One: Insurance Agents 

 

Art. 3.101: Powers of Insurance Agents 

Art. 3.102: Multiple Agents 

 

-   For Part One, the following is additionally planned: 

 

Part One:  Provisions Common to all Contracts Included in this Restatement 

Chapter One:  Introductory Provisions 

 

Art. 1.105: Imputed Knowledge and Applicant’s/ 

Policyholder’s Responsibility for Others 

 

Chapter Two:  Initial Stage and Duration of the Contract 

 

Section Two:  Precontractual Duties of the Insurer 

 

Art. 2.201: Precontractual Duties 

Art. 2.202: Sanctions 

 

Section Three:  Formation  of the Insurance Contract 

 

Chapter Three:  Insurance Intermediaries 
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Section Two: Insurance Brokers 

 

Art. 3.201: Duties of Insurance Brokers 

Art. 3.202: Liability for Apparent Insurance Brokers 

 

Chapter Four:  Policyholder's Contractual Duty Relating to the Risk 

 

Chapter Five:  Insurance Premium 

 

Chapter Six: Insured Event 

 

Chapter Seven: Group Insurance and Insurance Based on Collective 

Agreement 

 

-  For Part Two, provisions for special branches of insurance are planned. 

 

Annex II: Literature dealing with the so far work of the Project Group (authors in 

alphabetical order): 

 

JUAN BATALLER GRAU, Revista Española de Seguros (Spanish Insurance Journal) 

2000 No. 101; MIRJAM BLAAS, Harmonisierung des europäischen 

Versicherungsvertragsrechts, Zeitschrift für Rechtsvergleichung (Austrian Journal of 

Comparative Law) 2000, 229; MIRJAM BLAAS/ANNA K PONTILLER/PETER MORANDELL, 

Vorvertragliche Anzeigepflichten des Versicherungsnehmers im europäischen 

Vergleich, Versicherungsrundschau (Austrian Insurance Journal) 2001, 55; MALCOLM 

A. CLARKE, First Working Session of Project Group „Restatement of European 

Insurance Contract Law“ on 10 September 1999 in Innsbruck, Austria, Journal of the 

British Insurance Law Association 2000 No. 102, 31; JOSEPH LEGERER, Restatement 

of European Insurance Contract Law – Tagungsbericht vom Innsbrucker Workshop 

am 9./10.9.1999, Neue Zeitschrift für Versicherung und Recht (German Insurance 

Journal) 2000, 16; IDEM, „Restatement of European Insurance Contract Law“. Bericht 

über ein Symposium in Innsbruck vom 9. und 10.9.1999, Zeitschrift für 

Rechtsvergleichung (Austrian Journal of Comparative Law) 2000, 144; FLORIAN 

MARXER, Restatement of European Insurance Contract Law – Erste Schritte zu einem 
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vereinheitlichten Versicherungsvertragsrecht in Europa, Liechtensteinische Juristen-

Zeitung (Liechtenstein Law Journal) 2001, 93; ANNA K PONTILLER, Restatement des 

europäischen Versicherungsvertragsrechts: Erster Workshop in Innsbruck, 

Versicherungsrundschau (Austrian Insurance Journal) 2000, 132; BERNHARD 

RUDISCH, Restatement of European Insurance Contract Law – Workshop in Innsbruck 

am 9. und 10.9.1999, Zeitschrift für Versicherungsrecht, Haftungs- und 

Schadensrecht (German Insurance Journal) 2000, 827; IDEM, „Europäisches 

Versicherungsvertragsgesetz“ im Werden? Zeitschrift für Versicherungswirtschaft 

(German Insurance Journal) 2000, 489; PETRA ZOBEL, Ein Muster für ein 

europäisches Versicherungsgesetz? Von der 2. Tagung der Projektgruppe 

„Restatement of European Insurance Contract Law“, Zeitschrift für 

Versicherungswirtschaft (German Insurance Journal) 2000, 1065. 
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European Commission 

Rue de la Loi 200 

B-1040 Bruxelles 

 

 

 

16 May 2003 

 

 

Re: Communication from the Commission to the European Parliament and the Council: A 

more coherent European Contract Law – An Action Plan 

 

 

Dear Ladies and Gentlemen, 

 

 

In its Communication of 12.2.2003 – COM (2003) 68 fin. – the Commission has initiated a 

debate on the subject-matter and asked for contributions (Action Plan no. 98, 99). This 

request has been repeated in a personal letter to me by director-general Robert J. Coleman 

of 14.4.2003. On behalf of our Project Group "Restatement of the European Insurance 

Contract Law", I should like to say the following. 

 

1. Our reply can be short. We answered – 12.10.2001 – the earlier Communication from 

the Commission on European Contract Law (of 11.7.2001). Taking the Action Plan as 

it now stands, we should like to state this: As far as insurance law is concerned, it is 

in line (cf., e.g. nos. 27, 47/48, 74) with what we ourselves have elaborated in our 

previous paper. A copy of it is enclosed with this letter. 
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2. Four points concerning insurance should be emphasised again. 

 

a) The living law of insurance contracts is located in standard insurance 

contract terms. Therefore, to promote an internal insurance market, 

Europe-wide versions of such terms are necessary. This is also the attitude 

of insurance practitioners (as far as our Group is aware).  

b) Unifying contract terms faces a problem which the Action Plan (cf. no. 74) 

describes in these words: "Over time, Member States have developed 

rules, which affect the terms and conditions which may or may not be 

included in an insurance contract or another financial service contract. To 

the extent that these rules differ they might affect the products which are 

offered across borders." 

c) Consequently, promotion of an internal insurance market requires 

harmonisation/unification of the Member States different mandatory (semi-

mandatory) legal rules. This is precisely the task on which our Project 

Group is working. 

d) As a first and important step, the Commission wants to elaborate a 

Common Frame of Reference regarding European Contract Law (cf. Action 

Plan nos. 59-68). This is to be done with co-operation between academics 

and practitioners. Our Group considers this perspective to be a very fruitful 

one and is very willing to collaborate in this and to join a network with the 

other institutions involved. A close intercourse of insurance with general 

contract law seems especially desirable. So far, we have been in contact i. 

a. with Prof. Hugh Beale. Moreover, we expect to be consulted by the 

European Economic and Social Committee (Dr. Jorge Pegado Liz). Finally, 

we are planning to get in touch with practitioners in the field. 

 

 

In conclusion, I should like to express my appreciation at being invited to further discussions 

with the Commission on 16/17.6.2003 in Brussels. 

 

Yours faithfully, 

Fritz Reichert-Facilides 

 

Enclosures. 


