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1. Introduction 
 

In this paper I discuss the gender mainstreaming strategy and the ban on sex 
discrimination in relation to European contract law.  
  In the communication with which the Commission launched the consultation 
process on European contract law employment and family contracts were left 
out.1 In this paper I will likewise focus on matters other than occupation and 
employment but not limit myself to contract law in a narrow sense2 and look 
across the divide between public law and private law which generally fits badly 
with the mainstreaming strategy.   
  The EC acquis on gender equality is most highly developed in the area of 
employment where abundant legislation, case law3 and literature,4 both at national 
and EU level, have emerged during the last 20-30 years.5 In the following I draw 
on the experiences gained in the field of employment, in particular in respect of 
the basic concepts and methods. 
                                                 

* Professor, dr jur, Law Department, Copenhagen Business School. 

1 COM (2001)398. 

2 In COM(2001)398 the Commission also used a rather broad concept of 
contract law covering eg product liability (directive 87/774/EEC) and data 
protection (directive 95/46/EC). In its response to the communication A5-
0384/2001 14(a) the European Parliament called on the Commission to present 
proposals on a broad range of contract issues. 

3 See for an overview the Commission=s web site on gender equality legislation 
and case law at http://europa.eu.int/comm/employment_social/equ_opp/ 
rights_en.html. 

4 See for example Nielsen, Ruth: European Labour Law, Copenhagen 2000 
Chapter V with further references. 

5 As an alternative to seeing equality law as part of EU labour law it has been 
argued that anti-discrimination law forms part of the legal body of EU 
citizenship, see Mark Bell: Beyond European Labour Law? Reflections on the 
EU Racial Equality Directive, European Law Journal, 2002 p 384 with further 
references. 
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2. Gender Mainstreaming 

 
2.1. The Concept of Gender Mainstreaming 
 
The gender mainstreaming strategy is mainly addressed to the drafters of rules and 
policies at all levels in society, for example legislators, judges, organisations and 
businesses, and calls upon them to integrate the gender dimension into the design 
and implementation of all their rules and policies.  

The concept of gender mainstreaming is not clearly defined.6 In the current 
action plan for gender equality7 it is after noting that there are still structural 
gender inequalities stated: 
 

This situation can be tackled efficiently by integrating the gender equality objective 
into the policies that have a direct or indirect impact on the lives of women and 
men. Women's concerns, needs and aspirations should be taken into account and 
assume the same importance as men's concerns in the design and implementation 
of policies. This is the gender mainstreaming approach, adopted in 1996 by the 
Commission8  

 
In this programme the mainstreaming strategy is described as a pro-active strategy 
which integrates the gender aspect into all areas covered by Community 
competence and is complemented by specific actions with a view to enhance 
women’s position in society.  

In the Council of Europe’s report on mainstreaming from 19989 it is defined in 
the following way:  
 

Gender mainstreaming is the (re)organisation, improvement, development and 
evaluation of policy processes, so that a gender equality perspective is incorporated 
in all polices at all levels and at all stages, by the actors normally involved in 
policy-making. 

 

                                                 
6 See generally on gender mainstreaming and the legal sources requiring or 

recommending it http://europa.eu.int/comm/employment_social/equ_opp/gms_ 
en.html. 

7 COM(2000)335, Community Framework Strategy on Gender Equality (2001-2005) 
available at http://europa.eu.int/comm/employment_social/equ_opp/strategy/ 2_en. 
html. 

8 COM(96)67, Commission Communication of 21 February 1996, Incorporating 
equal opportunities for women and men into all Community policies and activities. 

9 Gender Mainstreaming. Conceptual framework, methodology and presentation of 
good practices, Strasbourg, May 1998, available at http://www.humanrights. 
coe.int/ equality/ 
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It is further explained that gender mainstreaming can mean that the policy process 
is reorganised so that ordinary actors know how to incorporate a gender 
perspective. It can also mean that gender expertise is made a normal requirement 
for policy-makers. 
 
2.2.  Methods of Gender Mainstreaming 

 
Gender mainstreaming implies that the gender dimension is made visible and 
taken into account at an early stage of the planning and design of rules and 
policies before anyone has actually suffered discrimination so that sex 
discrimination (direct and indirect discrimination, harassment and sexual 
harassment see further on the concept below in section 3) is prevented from 
happening. There is no general agreement on how this should be done.  Different 
actors use different methods, often of a socio-economic and not strictly legal 
nature.  

In Sweden the so-called 3R method has been widely discussed. It is a review 
and analysis tool10 which serves as an aid in systematically compiling facts and 
information about the situations of women and men in a given operation or 
transaction. The three R’s stand for Representation (how many women and how 
many men?), Resources (how are the resources - money, space and time - 
distributed between women and men?) and Realia (how come representation and 
resource distribution are divided between the sexes in the way they are?).  

So far, the Commission has mainly pursued its gender mainstreaming strategy 
by means of gender-disaggregated statistical data, benchmarking, gender impact 
assessments and socio-economic gender equality indicators. 

As an example from socio-legal contract law research which highlights the 
social and economic gender-relatedness of the law of surety contracts Belinda 
Fehlberg’s study on surety wives may be mentioned.11 

In my view traditional legal sources such as case law and academic literature 
will often be useful tools in making the gender dimension of a particular area of 
law visible. The issue of surety wives and their legal position has for example - in 
addition to the abovementioned socio- legal study - also been addressed in 
traditional legal literature and case law on a number of occasions during recent 
years. The proposal for a Directive on credit for consumers from 200212 which 
will harmonise the law of consumer surety contracts does, however, not integrate 
the gender aspect, see further below in section 5.2.1. 

 
 

                                                 
10 See further Just Progress! Applying gender mainstreaming in Sweden,  

http://naring.regeringen.se/pressinfo/infomaterial/pdf/N2001_ 052.pdf  

11 Fehlberg, Belinda: Sexually transmitted debt - Surety experience and English law,  
Oxford 1997. 

12 COM(2002)443. 
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2.3. Duty to Gender Mainstream European Contract Law 
 
The mainstreaming principle was first applied in the context of international 
development aid where it has been used since the mid 1980's.13  

The European Community has practiced the gender mainstreaming strategy by 
means of soft law since the early 1990's in the field of employment and 
occupation and  increasingly also in other fields such as development aid and 
research.14 The first binding EU measure on gender mainstreaming was the 
Regulation on gender mainstreaming activities in the area of development 
cooperation.15  

The Community’s mainstreaming obligation was (as from 1 May 1999) 
reinforced by the Amsterdam Treaty which elevated it in the hierarchy of the 
sources of law to Treaty level and extended its material scope to all areas covered 
by Community competence.  

Under Article 2 EC, the Community shall have as its task to promote equality 
between men and women. Article 3(2) EC states that in the context of the 
activities referred to in Article 3(1) EC carried on for the purposes set out in 
Article 2 EC: ‘the Community shall aim to eliminate inequalities, and to promote 
equality, between men and women’. In the Equal Treatment Directive as amended 
in 200216 these Treaty provisions are summarised as follows (emphasis added):  

 
Equality between women and men is a fundamental principle, under Article 2 and 
Article 3(2) of the EC Treaty and the case-law of the Court of Justice. These Treaty 
provisions proclaim equality between women and men as a "task" and an "aim" of 
the Community and impose a positive obligation to "promote" it in all its activities. 

 
As a result of the above provisions there is an obligation for all Community 
actors (legislator, judiciary, executive) to contribute to gender 

                                                 
13 See further Razavi, Shahra and Carol Miller: Gender Mainstreaming. A Study on 

the Efforts by the UNDP, the World Bank and the ILO to Institutionalize Gender 
Issues, Occasional Paper Series, Fourth World Conference on Women, OP 4, 
UNRISD (United Nations Research Institute for Social Development), August 
1995 and Programme of Action for the mainstreaming of gender equality in 
Community Development Co-operation COM(2001)295. 

14 See Council Resolution of 20 May 1999 on women and science, OJ 1999 C 201. 

15 Council Regulation (EC) No 2836/98 of 22 December 1998 on integrating of 
gender issues in development cooperation. This Regulation will expire in 
December 2003. In the Commission=s work programme for 2003, COM (2002)590, 
it is announced that it will be revised taking into account the main elements of the 
Programme of Action for the mainstreaming of gender equality in Community 
Development Co-operation COM(2001)295. 

16 Recital 4 of the Preamble to Directive 2002/73/EC. 
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mainstreaming European contract law when they participate in its 
development. 

At national level, the law on gender mainstreaming varies considerably 
from country to country. The amendment to the Equal Treatment Directive 
in 200217 extended the personal scope of the obligation to gender 
mainstream in matters of employment from Community actors to the 
Member States. 

There are broad gender mainstreaming duties for public authorities in 
(almost) all areas of society in the Nordic countries.18 In these countries 
public authorities taking part in the development of European contract law 
are therefore - like the Community actors - under an obligation to contribute 
to gender mainstreaming it.  

Private businesses, acting in other capacities than as employers, have, as 
the law stands at present, no duty to practice gender mainstreaming. 
 

3. Sex Discrimination 
 
3.1. The Concept of Sex Discrimination 
 
The concept of sex discrimination has been developed through case law, academic 
writing and legislation over the last 20-30 years, primarily in the field of 
employment and occupation.  

In 2002, the amended Equal Treatment Directive19 defined the concept of 
discrimination as comprising four aspects: direct and indirect sex discrimination,  
harassment and sexual harassment which were defined in detail in Article 2 of the 
Directive in the following way: 
 
-  direct discrimination: where one person is treated less favourably on grounds of sex 

than another is, has been or would be treated in a comparable situation, 

                                                 
17 Article 1a of Directive 2002/73/EC which reads: >1a. Member States shall actively 

take into account the objective of equality between men and women when 
formulating and implementing laws, regulations, administrative provisions, policies 
and activities in the areas referred to in paragraph 1.= 

18 See section 4 of the Finnish Equality Act (available in Swedish at 
http://www.tasa-arvo.fi/www-sve/lagstiftning/lagstiftning3.html) and section 4 of 
the Danish Equality Act, available in English at http://ligestillinguk.itide.dk/ 
Default.asp?Id=194. See for Sweden, where the legal provisions are spread, Just 
Progress! Applying gender mainstreaming in Sweden, http://naring.regeringen.se/ 
pressinfo/infomaterial/pdf/N2001_ 052.pdf  See on German law Schiek, Dagmar et 
al: Frauengleichstellungsgesetze des Bundes und der Länder, Frankfurt am Main 
2002. 

19 Directive 2002/73/EC amending Directive 76/207/EEC. 



 
 6

-  indirect discrimination: where an apparently neutral provision, criterion or practice 
would put persons of one sex at a particular disadvantage compared with persons of 
the other sex, unless that provision, criterion or practice is objectively justified by a 
legitimate aim, and the means of achieving that aim are appropriate and necessary, 

-  harassment: where an unwanted conduct related to the sex of a person occurs with the 
purpose or effect of violating the dignity of a person, and of creating an intimidating, 
hostile, degrading, humiliating or offensive environment, 

-  sexual harassment: where any form of unwanted verbal, non-verbal or physical 
conduct of a sexual nature occurs, with the purpose or effect of violating the dignity of 
a person, in particular when creating an intimidating, hostile, degrading, humiliating 
or offensive environment. 

 
Harassment and sexual harassment within the meaning of the Directive are 
deemed to be discrimination on the grounds of sex and therefore prohibited. 

Under Article 2(8) of the Directive Member States may maintain or 
adopt measures within the meaning of Article 141(4) of the Treaty with a 
view to ensuring full equality in practice between men and women. 
 
3.2. Fragmented Ban on Sex Discrimination in Contract Law 
 
The ban on sex discrimination is mainly addressed to those who apply rules and 
prescribe that there shall be no discrimination whatsoever on grounds of sex either 
directly or indirectly. Sex discrimination is prohibited in regard to practically all 
aspects of employment and occupation.20 In contract matters other than 
employment there are only few and scattered rules on sex discrimination. 

In CEDAW21 - which is ratified by all EU Member States and referred to in the 
Preamble to the amended Equal treatment Directive - the problems related to 
discrimination in access to credit facilities are specifically addressed in Article 
13(b). Article 4 of the Equal Treatment Directive for self-employed22 also 
provides for non-discrimination in respect of financial facilities.  

                                                 
20 See for a list of the relevant provisions at EU level  the Commission=s web site on 

gender equality legislation at http://europa.eu.int/comm/employment_social/ 
equ_opp/rights_en.html and  for details on the Member States the General reports 
of the Legal Experts' Group on Equal Treatment of Men and Women for 1997 and 
1998 and for the following years Bulletin - Legal issues in Equality published three 
times a year, available at http://europa.eu.int/comm/employment_social/equ_opp/ 
rights_en.html#let. 

21 United Nation=s Convention on the Elimination of All Forms of Discrimination 
against Women, available at http://www.un.org/womenwatch/daw/cedaw/ 

22 Council Directive 86/613/EEC of 11 December 1986 on the application of the 
principle of equal treatment between men and women engaged in an activity, 
including agriculture, in a self-employed capacity, and on the protection of self-
employed women during pregnancy and motherhood. 
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The ECJ has repeatedly held that the right not to be discriminated against on 
grounds of sex is one of the fundamental human rights whose observance the 
Court has a duty to ensure.23 In the 2002 amendment to the Equal Treatment 
Directive there is extensive reference in the Preamble to the fundamental rights 
background of gender equality.24 The Charter of Fundamental Rights, which is a 
non-binding legal act, lays down rules on gender equality in Article 21 and 23.25  

In most Member States there are gender equality provisions in the 
Constitutions.26 To what extent constitutional bans on sex discrimination can be 
relied on in contracts between private parties is, however, unclear and varies from 
country to country.27 

In binding secondary Community legislation in matters other than employment 
and occupation there is only sporadic explicit regulation of sex discrimination. 
There is a ban on sex discriminatory advertisements in Article 12(b) in the 
Television Directive28 but sex discriminatory advertisements in other media than 
television are not (explicitly) prohibited at Community level. 

At national level, Equality Acts prohibiting sex discrimination in various fields 
of society including some contractual matters other than employment exist in 
Denmark,29 Finland,30 the Netherlands31 and the UK.32 

                                                 
23 See Case 149/77 Defrenne (3) [1978] ECR 1365, paragraphs 26 and 27, Joined 

Cases 75/82 and 117/82 Razzouk and Beydoun v Commission [1984] ECR 1509, 
paragraph 16, and Case C-13/94 P v S,  Cornwall County Council [1996] ECR 
I-2143, paragraph 19 and Case C-50/96 Deutsche Telekom AG v Lilli Schröder 
[2000] ECR I-743 paragraphs 55-57.  

24 Recital 2) of the Preamble. 

25 Article 21 provides that any discrimination based on any ground such as sex, race, 
colour, ethnic or social origin, genetic features, language, religion or belief, 
political or any other opinion, membership of a national minority, property, birth, 
disability, age or sexual orientation shall be prohibited. Under Article 23 equality 
between men and women must be ensured in all areas, including employment, 
work and pay. 

26 The European Parliament has set up a web site with references to the national 
constitutions, see http://www.europarl.eu.int/charter/docs/text4_en.htm 

27 See on German law where the so-called Drittwirkung der Grundrechte has played a 
particular role Schiek, Dagmar: Differenzierte Gerechtigkeit. Diskriminierungs-
schutz und Vertragsrecht, Baden-Baden 2000. See for details on the EU Member 
States the material cited in note 20. 

28 Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain 
provisions laid down by Law, Regulation or Administrative Action in Member 
States concerning the pursuit of television broadcasting activities. 

29 See section section 2 of the Danish Equality Act, available in English at http:// 
ligestillinguk.itide.dk/Default.asp?Id=194. 
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In addition to the above explicit bans on sex discrimination a number of 
formally gender neutral rules may apply to sex discrimination in contractual 
transactions.33 
 

4. The Constitutional Dimension of European Contract Law 
 
The work going on within the framework of the Convention on the Future of 
Europe will probably contribute to developing the constitutional dimension of the 
EU including the constitutional dimension of European contract law. The 
consequences for contract law of the proposals presented until now have, 
however, not been much discussed.  

Under the acquis communautaire Member States are bound by the fundamental 
rights including for example the fundamental right not to be discriminated against 
on grounds of sex when they act within the field of Community law as for 
example the freedom to provide services in Article 49 EC34 or within the scope of 
one of the contract law directives. 

Under Article 3 of the Draft Constitutional Treaty35 it is one of the objectives 
of the Union to promote equality between women and men, and according to 
Article 7 of the Draft Constitutional Treaty all citizens of the Union, women and 
men, shall be equal before the law. Whether these provisions will be directly 
applicable between private contracting parties in the Member States is unclear. 

According to Article 5(1) of the draft Constitutional Treaty, the Charter of 
Fundamental Rights shall be an integral part of the Constitution. It will thus 
become legally binding. There are as mentioned rules on gender equality in 

                                                                                                                                      
30 See section 7 of the Finnish Equality Act (available in Swedish at 

http://www.tasa-arvo.fi/www-sve/lagstiftning/lagstiftning3.html). 

31 The 1994 Dutch Equal Treatment Act (AWGB) prohibits discrimination in specific 
fields (employment, education and the provision of goods and services) on a 
number of grounds (religion, belief, political orientation, race, sex, nationality, 
sexual preference, marital status, working hours or temporary contract). An 
unofficial translation of the Act into English is available at http://www.cgb.nl/ 
english/asp/awgb.asp. 

32 See Section 29 on Discrimination in provision of goods, facilities or services in the 
Sex Discrimination Act 1975 (as amended), available at http://www.eoc.org.uk/ 
cseng/legislation/sda.pdf. 

33 See for a discussion in respect of German law Schiek, Dagmar: Differenzierte 
Gerechtigkeit. Diskriminierungsschutz und Vertragsrecht, Baden-Baden 2000. 

34 See case C-260/89, ERT [1991] ECR I-2925 and case C-60/00, Carpenter [2002] 
ECR I-6279. 

35 http://european-convention.eu.int/docs/Treaty/CV00528.EN03.pdf 
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Article 21 and 23 and on the reconciliation of professional and family life in 
Article 33 of the Charter.  

The word contract does not appear in the Charter of fundamental Rights. There 
is a provision in Article 16 on freedom to conduct a business36 and in Article 1737 
on the right to property which may have some bearing on contract law.  

Article 5(2) of the draft Constitutional Treaty provides a legal basis for EU 
accession to the ECHR. The prohibition of sex discrimination in Article 14 ECHR 
does, however, not confer an autonomous substantive right. It only applies in 
conjunction with another Article of the ECHR or its Protocols.38 EU accession to 
the ECHR will therefore not add much to the existing ban on sex discrimination. 

There is to some degree a connection between the economic constitution of the 
Union and the general principle of equality. Advocate General Tesauro39 has 
expressed it in the following way:  
 

.. the principle of equal treatment is fundamental not only because it is a 
cornerstone of contemporary legal systems but also for a more specific reason: 
Community legislation chiefly concerns economic situations and activities. If, in 
this field, different rules are laid down for similar situations, the result is not mere-
ly inequality before the law, but also, and inevitably, distortions of competition 
which are absolutely irreconcilable with the fundamental philosophy of the 
common market.  

 
Viewed in this perspective one could perhaps expect market forces to solve 
gender equality problems in contract law. The objective of gender equality 
legislation is, however, not limited to serving economic goals. 

In 1976, in Defrenne (2),40 the ECJ took the view, as regards Article 141 EC on 
equal pay, that it pursues a twofold purpose, both economic and social. It has 
since become usual to interpret not only equal pay legislation but labour law in 
general as governed by this double aim of pursuing both economic and social 
                                                 

36 Article 16 states: The freedom to conduct a business in accordance with 
Community law and national laws and practices is recognised.  

37 Article 17 states: 1. Everyone has the right to own, use, dispose of and bequeath his 
or her lawfully acquired possessions. No one may be deprived of his or her 
possessions, except in the public interest and in the cases and under the conditions 
provided for by law, subject to fair compensation being paid in good time for their 
loss. The use of property may be regulated by law in so far as is necessary for the 
general interest. 2. Intellectual property shall be protected. 

38 Protocol 12 to the ECHR provides for a free-standing prohibition of sex 
discrimination. Denmark, France, Spain, Sweden and the UK as well as a number 
of the candidate countries are not signatories to Protocol 12. 

39 Opinion of AG Tesauro in Case C-63/89, Assurances du Crédit v Council and 
Commission [1991] ECR. I-1799.  

40 Case 43/75 Defrenne v Sabena (No 2) [1976] ECR 455 paragraph 8-11. 
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goals. Since the adoption of the Amsterdam Treaty the mixed economic and social 
purpose of the Community is explicitly provided for in Article 2 EC. In 
Schröder,41 the ECJ went further than in Defrenne and held that the economic 
goals of avoiding distortion of competition underlying Article 141 EC are 
secondary to the social aims of that provision, which constitutes the expression of 
a fundamental human right. 

Because of the fundamental right nature of gender equality the economic 
reasons which may be invoked in favour of letting market forces deal with gender 
problems in the area of contract law are of less importance in the field of sex 
discrimination than in many other areas. The basic rules on gender equality in the 
acquis are mandatory and cannot be derogated from by contract.42 
 

5. Common Frame of Reference and Review of Existing 
Contract Law Acquis  
 
In its communication from July 2001 on European contract law the Commission 
presented four options for discussion.43 In February 2003, the Commission issued 
a communication44 where it confirmed that there is no need to abandon the current 
sector-specific approach. The Action Plan suggests a mix of non-regulatory and 
regulatory measures which includes measures to increase the coherence of the EC 
acquis in the area of contract law. In June 2002, the Commission adopted an 
action plan to simplify and improve the regulatory environment.45 One of the 
main initiatives envisaged in the action plan is to update and simplify the 
Community acquis (secondary legislation). In February 2003, the Commission 
issued the communication Updating and simplifying the Community acquis46 
where the development of a common frame of reference for European contract  
law is placed as one of the priority policy areas for phase I. Annex 2 to the 
communication lists a number of projects with simplification implications 
including in respect of European contract law a review of the current acquis 
contained in some 20 sectoral directives. This is to be done in two phases: (1) 

                                                 
41 Telekom AG v Lilli Schröder [2000] ECR I-743 paragraph 57. 

42 Morris, Gillian S: Fundamental rights: exclusion by agreement? Industrial Law 
Journal 2001 p 49. 

43 1) leave the solution of any identified problems to the market, 2) promote the 
development of non-binding common contract law principles, 3) review and 
improve existing EC legislation in the area of contract law to make it more 
coherent or to adapt it to cover situations not foreseen at the time of adoption, 4) 
adopt a new instrument at EC level 

44 COM(2003)68. >A More Coherent European Contract Law - an Action Plan=. 

45 COM(2002)278. 

46 COM(2003) 71 and  SEC (2003) 165. 



 
 11

Elaboration of a common frame of reference with definitions of basic concepts to 
be used (2) when reviewing the existing acquis and submitting new proposals. 

Much of the debate on European contract law has been conducted by 
academics47 who by and large have ignored the gender dimension. This may partly 
be due to the lack of gender balance48 in academia which provides an 
unfavourable background for gender mainstreaming.  
 
5.1. Definition of Basic Concepts 
 
There is a clear need to clarify a number of basic concepts and to integrate the 
gender dimension in this clarification process, see on the concept of sex 
discrimination below under 5.3.1. 

In academic literature49 the development of the concept of social force majeure 
has been suggested. There is already a force majeure clause in the parental leave 
directive.50 It should be integrated into the discussion which ought to address 
problems related to parental force majeure more broadly. 
 
5.2. Review of Existing (Consumer) Contract Law Directives 
 
Apart from employment and occupation, most of the existing EC directives on 
contract law deal with consumer law. The most important directives on consumer 
protection are the directive on door-step selling,51 the consumer credit directive,52 
the directives on distance contracts,53 the directive on unfair terms in consumer 
contracts54 and the directive on the sale of consumer goods.55 Generally the 
                                                 

47  See on the academic debate Grundmann, Stefan and Jules Stuyck (eds): An 
Academic Green paper on European Contract Law, Kluwer Law International 2002 
with further references. 

 
48 On average in the EU, the share of female professors was 26% in 1999. This 

proportion was particularly low in Germany (9%) while the highest shares were 
recorded in Finland (36%) and Sweden (33%). See for more detail the 
Commission=s website Women & Science, Statistics and Indicators at 
http://europa.eu.int/comm/ research/science-society/ women/ wssi/index_en.html 

49 See in particular Wilhelmsson, Thomas: Critical Studies in Private Law - A 
Treatise on Need-Rational Principles in Modern Law, Kluwer, Deventer 1992. 

50 Clause 3 in Council Directive 96/34/EC of 3 June 1996 on the framework 
agreement on parental leave concluded by UNICE, CEEP and the ETUC. 

51 85/577/EEC.  

52 87/102/EEC with later amendments. 

53 97/7/EC on the protection of consumers in respect of distance contracts and 
2002/65/EC concerning the distance marketing of consumer financial services. 

54 Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts. 
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consumer protection directives deal with commercial communications, 
information to be provided before the conclusion of the contract and conclusion of 
the contract and contractual obligations. Commercial communications are dealt 
with in several directives. 

The favoured method in EU consumer law directives is to improve market 
transparency while leaving well- informed consumers with a very wide scope of 
freedom to make consumer choices.56 

Consumer contracts are probably more than business contracts gender related 
since many consumers are women who often live under other social conditions 
than men. There is therefore a clear need for integrating the gender dimension into 
the coming review of the existing and proposed contract law directives 

 
5.2.1. Consumer Surety Contracts  

 
A consumer surety is often a woman, either a wife who stands surety for her 
husband or an elderly mother who stands surety for her son. A typical function of 
a consumer surety contract is to transfer money from women to men. 
 The Commission proposed a Directive on credit for consumers in 200257 which 
for the first time will harmonise consumer surety contract law in Europe. The 
proposal leaves the gender aspect totally unmentioned even though the law on 
surety contracts would appear to be an area where the gender mainstreaming 
exercise would be fairly easy because the gender aspect has already been 
discussed in academic literature58 and case law at the highest national level. In 
Royal Bank of Scotland v Etridge (AP)59 the House of Lords set out procedures to 
be followed by lenders in order to counter any argument by the wife that the 
contract should be set aside because her signature has been obtained by the undue 
influence of her husband. The House of Lords held that whenever the relationship 

                                                                                                                                      
55 Directive 1999/44/EC on certain aspects of the sale of consumer goods and 

associated guarantees. 

56 See Grundmann, Stefan: Information, Party Autonomy and Economic Agents in 
European Contract Law in Common Market Law Review 2002 p 269. 

57 COM(2002)443. Proposal for a Directive of the European Parliament and of the 
Council on the harmonisation of the laws, regulations and administrative 
provisions of the Member States concerning credit for consumers. 

58 See for example Debra Morris: Surety Wives in the House of Lords: Time for 
Solicitors to `Get Real'? Royal Bank of Scotland plc  v. Etridge (No. 2) [2001] 4 All 
E.R. 449, Feminist Legal Studies 2003 p 57, Geary, David: Notes on Family 
Guarantees in English and Scottish Law - A Comment,  European Review of 
Private Law 2000 p 25 and Fehlberg, Belinda: Sexually transmitted debt - Surety 
experience and English law, Oxford 1997. 

59 http://www.parliament.the-stationery-office.co.uk/pa/ld200102/ldjudgmt/d011011/ 
et ridg-1.htm, 11 October 2001 [2001] UKHL 44. 
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between the debtor and surety is a ‘non-commercial’ one, such as when a wife 
offers to stand surety for her husband’s debts  the wife should receive independent 
advice. 

The information and advice duties for lenders prescribed in Article 6 of  the 
proposed directive on credit for consumers do not - as required by the House of 
Lords in respect of English law on surety wives - include a requirement of 
independent advice. The proposal will therefore lower the standard of protection 
for surety wives compared with  the standard established in English case law60 
without any discussion of why this group should receive less favourable treatment 
than it used to. 
 

5.2.2. Formally Neutral Contract Law Provisions 
 
Under the acquis communautaire Member States are as set out above bound by 
the fundamental rights including for example the fundamental right not to be 
discriminated against on grounds of sex when they act within the field of 
Community law as for example within the scope of one of the contract law 
directives.  

It may therefore be argued that, for example, the Directive on unfair terms in 
consumer contracts61 makes sex discriminatory contractual terms unlawful and 
harassment and sexual harassment in the provision of goods and services are 
unlawful within the field of the Directive on doorstep selling.62 A person who can 
only rely on the fundamental right not to be discriminated against on grounds of 
sex is, however, in a fairly weak position if she wants to enforce her right. In 
Defrenne (3)63 the ECJ accepted the existence of a general principle of no 
discrimination on grounds of sex also without explicit support in a Community 
legal act but is was up to the Member States to decide whether and how it should 
be enforceable. If a door-step seller for example harasses a customer in her home 
the Directive on doorstep selling provides for no relevant remedy. 
 
5.3. A More Coherent Ban on Sex Discrimination 
 
Under Article 13 EC, the Community has power to take appropriate action to 
combat discrimination based on sex, racial or ethnic origin, religion or belief, 
disability, age or sexual orientation. There is thus a clear legal basis for adopting 
any legal instrument (regulation, directive, etc) on combating discrimination in 

                                                 
60 The proposed directive is based on the method of total harmonisation. It will 

therefore not be possible for a Member State to uphold a higher standard of 
protection for suretie s.  

61 93/13/EEC. 

62 85/577/EEC.  

63 Case 149/77 Defrenne (3) [1978] ECR 1365. 
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contract law.64 The Commission has announced its intention to propose a directive 
based on Article 13 EC to ensure equal treatment for women and men in matters 
other than occupation and employment.65 No such proposal has yet been presented 
but it is being discussed internally in the Commission. 

In view of the fragmented nature of the existing ban on sex discrimination in 
contract law there is obvious potential for developing a more coherent ban on sex 
discrimination in this area.  
 

5.3.1. Conceptual Clarification 
 
In the existing explicit provisions outlawing sex discrimination the concept of sex 
discrimination is either not defined or defined in accordance with an earlier 
version66 of the concept than the one laid down in the amended Equal Treatment 
Directive from 2002.67 The existing fragmented ban on sex discrimination in 
contract law thus rests on an underlying fragmented concept of sex discrimination. 
A new Article 13 Directive prohibiting sex discrimination could provide a 
coherent definition of the concept in line with the one already laid down in 2002 
in respect of employment and occupation.   

In respect of the concept of sex discrimination clarification of the status of 
positive action is also needed.68  For some authors positive action is a precision of 
the concept of sex discrimination, while others consider it a derogation from the 
ban on discrimination. 
 

5.3.2. Various Contractual Situations 
 
A new Article 13 Directive could also detail in which contractual situations 
discrimination should be prohibited such as advertising and sales promotion, 
harassment and sexual harassment in the provision of goods and services, equal 
access to goods and services which are available to the public and gender related 
price differences for goods and services of equal value. 
 

                                                 
64 See further Schiek, Dagmar: A New Framework on Equal Treatment of Persons in 

EC Law? Directives 2000/43/EC, 2000/78/EC and 2002/???/EC changing 
Directive 76/207/EEC in context, European Law Journal 2002 p 290. 

65 In the Communication >Towards a Community Framework Strategy on Gender 
Equality (2001-2005)= COM(2000) 335 section 3.3.1. 

66 See for example Article 4 of Directive 86/613/EEC which refers to the principle of 
equality as defined in directive 76/207/EEC. 

67 In Article 2 of Directive 2002/73/EC amending the Equal Treatment Directive. 

68 See Caruso, Daniela: Limits of the Classic Method: Positive Action in the 
European Union after the New Equality Directives, Jean Monnet Working Paper 
10/02, http://www.jeanmonnetprogram.org/papers/02/021001.pdf 
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5.3.3. Gender Related Price Discrimination 
 
Many have a feeling that the fixing of prices related to hairdressers, dry cleaning 
and repairing of clothes, clothes in general, fitness and sports services, 
entertainment services, etc are gender related but exact information is lacking. 
There is therefore a need for further studies, for example in the form of market 
studies across Europe to identify areas in which women or men suffer price 
discrimina tion and for a clear ban on gender related price differences for goods 
and services of equal value.  
 

5.3.4. Individual or Group Treatment. Actuarial Factors 
 
As set out above the Equal Treatment Directive69 defines direct sex discrimination 
as a situation where one person is treated less favourably on grounds of sex than 
another is, has been or would be treated in a comparable situation (emphasis 
added). Under the Equal Treatment Directive the ban on sex discrimination 
confers a right on each man and each woman to be treated on an individual basis 
irrespective of the general characteristics of the gender group they belong to, also 
in situations where an employer’s assumptions about the different gender group’s 
characteristics are empirically true. No individual man can, for example, be 
refused a job which requires dexterity just because women on average are better in 
that respect and no individual woman can be turned down for a job which requires 
physical strength just because men on average are stronger. A potential employer 
must assess job applicants on their individual merits. 

Persons seeking to obtain other contracts than employment contracts, eg 
insurance contracts and pension contracts, are probably often subjected to group 
assessments, ie a treatment which amounts to direct sex discrimination as defined 
in the Equal Treatment Directive. 

One of the obvious group differences between men and women is that women 
in EU Member States on average live longer than men. In a number of EU 
countries occupational pension schemes must use unisex calculations.70 The 
Commission’s work programme for 2003 includes an initiative to recast the 
existing gender equality directives in employment and occupation.71 In the on-
going discussion on recasting the gender equality directives one of the issues is 
whether to make unisex pension services mandatory in occupational pension 
schemes. 

                                                 
69 2002/73/EC. 

70 See for details Joint report by the Commission and the Council on adequate and 
sustainable pensions, March 2003, available at http://europa.eu.int/comm/ 
employment_social/soc-prot/pensions/2003jpr_en.pdf. 

71 See COM(2003) 98, Annual Report on Equal Opportunities for Women and Men 
in the European Union 2002. 
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Private pension contracts, where the employer is not a party to the agreement, 
for example a pension agreement a worker or a self-employed makes with a bank 
or an insurance company may (probably) under the law of most EU Member 
States be calculated on the basis of actuarial factors so that a woman and a man 
with the same individual characteristics, solely on ground of their belonging to 
different gender groups, cannot obtain the same contract.72  
 

5.3.5. Enforcement and Remedies 
 

Finally, a new Article 13 Directive could provide for adequate enforcement 
measures including remedies and procedures. Sex discrimination, eg in the form 
of harassment and sexual harassment, will often result in an infringement of a 
person’s dignity without causing monetary loss. In the employment field 
compensation, including for non-pecuniary loss, is a typical remedy. It could be 
extended to contract law  in general. 
 
5.4. New Approaches to Governance73 
 
At EU level better regulation74 has been widely discussed during recent years. On 
25 July 2001 the European Commission adopted a White Paper on European 
Governance.75 Gender is, however, a missing dimension in the governance White 
Paper and most of the debate on it76 even though it would appear that gender 
mainstreaming fits well into some of the new, mixed forms of governance.  

The Open Method of Coordination77 was first developed in connection with the 
European Employment Strategy78 where equality between women and men plays 
                                                 

72 Luckhaus, Linda: Privatisation and Pensions: Some Pitfalls for Women? European 
Law Journal 1997 p 83. 

73 See generally Scott, Joanne and David M Trubek: Mind the Gap: Law and New 
Approaches to Governance in the European Union, European Law Journal 2002 p 
1. 

74 See for example Mandelkern Group on Better Regulation Final Report (submitted 
to the Laeken Summit in December 2001), http://ue.eu.int/pressData/en/misc/ 
DOC.68853.pdf,  

75 COM(2001) 428. 

76 See for a critical analysis of the White Paper in a gender perspective Jo Shaw: 
European Union governance and the question of gender: a critical comment, in 
Jean Monnet Working paper No 6/01 Symposium: Mountain or Molehill? A 
Critical Appraisal of the Commission White Paper on Governance, at 
http://www.jeanmonnet program.org/papers/01/010601.html.  

77 See generally on the open method of coordination Regent, Sabrina: The Open 
Method of Coordination: A New Supranational Form of Governance? European 
Law Journal 2003 p 190. 
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a predominant role. The open method of coordination is also used in the European 
pension process.79 Pension systems in the EU comprise three pillars: public 
earnings-related schemes (first pillar), private occupational schemes (second 
pillar) and individual retirement provisions (third pillar).80 In respect of the first 
and second pillar women typically, due to their lower current and past labour 
market participation and earnings, receive lower pensions than men, In respect of 
contract law in matters other than employment the third pillar is particularly 
relevant. 

Another example of new more flexible forms of governance is Co- and Self-
regulation where the gender dimension to a varying degree is integrated. 
According to Geary81 financial institutions in the UK have since 1991 operated a 
code of practice which obliges them to advise sureties to seek independent advice 
before entering into contracts of guarantee which means that the above discussed 
surety wives enjoy a better protection under the English banks’ own code of 
practice than under the proposed Community Directive on credit for consumers. 
 
5.5. Fragmentation or Coherence 
 
In its communication ‘A More Coherent European Contract Law - an Action 
Plan’,82 the Commission seems to take for granted that more coherence in contract 
law will improve its quality. That is not always the case.83 A fragmented legal 
system is typically an open, experimental, learning type of law whereas a more 
coherent legal system may fence off those aspects (for example gender) which are 
not (yet) fully understood at the time when the legal system is made coherent.  

                                                                                                                                      
78 See Article 127 EC. 

79 See Joint report of the Social Protection Committee and the Economic Policy 
Committee on objectives and working methods in the area of pensions: applying 
the open method of coordination, Brussels 2001, available at 
http://europa.eu.int/comm/ employment_social/news/2002/jan/laeken_en.pdf. 

80 See generally Joint report by the Commission and the Council on adequate and 
sustainable pensions, March 2003, available at http://europa.eu.int/comm/ 
employment_social/soc-prot/pensions/2003jpr_en.pdf 

81 Geary, David: Notes on Family Guarantees in English and Scottish Law - A 
Comment,  European Review of Private Law 2000 p 25. 

82 COM(2003)68. 

83 Wilhelmsson, Thomas: Private Law in the EU: Harmonised or Fragmented 
Europeanisation?, European Review of Private Law 2002 p 77 argues for a 
fragmented Europeanisation of private law. 
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There is a risk that Community law is not yet mature enough to be restated as a 
gender mainstreamed coherent legal system. The law of surety contracts, 
discussed above in regard to surety wives, is an example of a fragmented area of 
contract law which is in the process of being transformed into a more coherent 
regulation. This example illustrates that when problems are addressed on a case 
by case basis the gender aspects become visible - at least in the most obvious 
cases - also for actors who are not generally experts in gender equality  while the 
gender dimension may easily be overlooked when drafting a coherent rule if the 
drafters do not have sufficient skills in gender mainstreaming.84 That is a negative 
aspect of increased coherence.  

The open method of coordination also fits an open, not fully coherent legal 
system, better than a closed, coherent one. It organises a learning process in order 
to promote the exchange of experiences and best practices. 

                                                 
84 According to, COM(2003) 98  p 25, each DG and service will in 2003 incorporate 

gender mainstreaming modules into its training plans for staff members of all 
levels, in particular management level. 


