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Abstract: The following paper deals with some of the issues addressed in the Action 
Plan on a more coherent European contract law, COM (2003) 68 final, in connection 
with the Green Paper of the European Commission of 14 January 2003, COM (2003) 
654 final, on the conversion of the Rome Convention of 1980 on the law applicable to 
contractual obligations into a Community instrument and its modernisation. It argues 
ways in which both initiatives may complement each other towards a smoother 
functioning of the internal market. 
 
1. Introduction 
 
Within less than a month the European Commission has launched two important 
papers that affect the field of contract law. On January 14th 2003 the Commission has 
released a Green Paper setting out a general context for a debate on the conversion of 
the Rome Convention of 1980 on the law applicable to contractual obligations into a 
Community instrument and its modernisation, COM (2003) 654 final. This initiative 
is framed within the new competence acquired by the Community in the field of 
private international law after the Treaty of Amsterdam1 and follows the Action Plan 
released by the Commission on May 1st 1999 (Viena Action Plan),2 which 
contemplates the revision and conversion into a Community instrument of the Rome 
Convention (1980) on the law applicable to contractual obligations.  
 Short time after, on 12 February 2003, the Commission has issued a 
Communication, COM (2003) 68 final, setting forth an Action Plan on a More 
Coherent European Contract Law. This Communication submits the 
recommendations of the Commission on how to tackle the problems with cross-
border contracts in connection with COM (2001) 398 final on a European Contract 
Law, a consultation document that launched for the first time a debate as to whether 
divergent contract laws cause obstacles to the proper functioning of the internal 
market.   
 Within this context, the present article argues how a future 
transformation of the Rome Convention into a Community instrument should be 
coordinated with the so-called European contract law project in order to promote a 
better functioning of the internal market.   
 
2. Questioned value of working with private international law and divergent 
contract laws within the framework of the internal market. The “European 
contract law” project 
 
The adoption of the Rome Convention was motivated by the expectation that the 
harmonisation of conflict rules on contracts would facilitate the free movement of 
persons, goods, services and capital among the Member States. It was then adduced 
that the working of the common market would be promoted if, in a field of particular 

                                                 
1 See J. Basedow, ”The communitarization of the conflict of laws under the Treaty of Amsterdam”, 37 
Common Market Law Review, 2000, 687; K. Boele-Woelki, ”Unification and Harmonisation of Private 
International Law in Europe”, Private Law in the International Arena. Liber Amicorum Kurt Siehr, 
T.M.C. Asser Press, The Hague, 2000, 61; G. Betlem and E. Hondius, ”European Private Law after the 
Treaty of Amsterdam”, European Review of Private Law 1:3-20, 2001, especially at 9-13.  
2 OJ C 019, 23 January 1999, 1-15. 
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economic importance as contract law, the same law were applied irrespective of the 
State in which the decision was given.3  Today, however, the value of working with 
private international law rules and divergent contract laws within the framework of 
the internal market has been seriously questioned. First, it has been argued that the 
co-existence of at least fifteen different contract laws within the EU may give rise to 
conflicts between the mandatory provisions of the laws of the Member States, 
creating disparities in the positions of the contracting parties.4  Second, it has been 
claimed that the supremacy of private international law and national law in cross-
border contract adjudication in the EU may discourage or increase the costs of, intra-
community trade due to the lack of certainty as to the possible outcome of the dispute 
and, especially, on the contents of foreign law.5  
 In light of the above and, also motivated by the fragmentary 
intervention of the Community in the field of contract law, an intense debate has 
arisen among European scholars during the past years on the need for harmonising 
substantive contract law in the EU. The debate culminated on 11th July 2001 when the 
European Commission launched a Communication to the Council and the European 
Parliament on European Contract Law, COM (2001) 398 final,6 seeking information 
from all interested parties as to whether the co-existence of different national contract 
laws hinders the functioning of the internal market7 and if so which option would be 
the most appropriate to solve such problem.8 Among the possible options it was 
suggested the adoption of an overall text comprising provisions on general questions 
of contract law as well as specific contracts (Option IV) – in other words, a European 
Contract Code.9 Other options were to leave the solution of any identified problems 
to the market (Option I), to promote the development of non-binding common 
contract law principles (Option II) and to review and improve existing EC legislation 
in the area of contract law (Option III). 
 The Communication on European Contract Law has originated more 
than 181 comments from governments and all sections of society, including 
businesses, legal practitioners, academics and consumer organizations.10 Most of 
them have supported the improvement of EC legislation in the field of contract law 
(Option III).11 Contrarily, except for some responses submitted from the UK, it seems 
that the option of solely leaving the solution to the problems above described to the 
action of market forces does not find many adepts.12 A considerable number of 
responses to COM (2001) 398 final coming from businesses have as well rejected the 
option of a European Contract Code13 or are, at least, skeptical towards this 

                                                 
3 Giuliano-Lagarde Report, OJ C 282, at 2. 
4 COM (2001) 398 final, paras. 27 and 28. 
5 COM (2001) 398 final, paras. 29-32, see also infra. 
6 OJ 2001, C 255, 13 September 2001, 1 – 44 . 
7 COM (2001) 398 final, para. 72. 
8 COM (2001) 398 final, para. 73. 
9 COM (2001) 398 final, para. 61. 
10 http://www.europa.eu.int/comm/consumers/policy/developments/contract_law/comments/ 
summaries/sum_en.pdf.    
11 COM (2003) 68 final, 38 ff. 
12 COM (2003) 68 final, 35 ff. 
13 COM (2003) 68 final, 41. 
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possibility. By contrast, the idea of a European Code finds a greatest support amongst 
legal academics and the European Parliament, which has also called for the 
establishment and adoption of a body of rules on contract law in the European Union 
from the year 2010.14  Finally, a significant number of responses to COM (2001) 398 
final have supported the idea of a non-legislative instrument which could provide 
parties to cross-border contracts with an optional body of rules especially adapted to 
intra-community transactions.15  
 Within this framework the Action Plan on a More Coherent Contract 
Law, COM (2003) 68 final, supports the adoption of a common frame of reference for 
contract law (Option III) as an important step towards consistency in EC contract 
legislation.16 In addition, due to the substantial support obtained by Options II, in its 
own or as complementary of other options, the Commission seems to be particularly 
interested in examining whether a smooth functioning of the internal market may 
require non-sector-specific solutions, such as an optional instrument in the area of 
European contract law.17  
  
3. Opportunity of an optional body of contract rules for cross-border 
transactions 
 
Some rules contained in the contract laws of the Member States are mandatory and 
cannot be derogated by agreement, although parties to international commercial 
contracts may avoid the application of the mandatory rules of a given law by 
choosing another law to govern the agreement.18 However, as anticipated above, 
disparate contract rules may distort competition between businesses established in 
different Member States.19 Hence, in consumer contracts the possibility of choosing 
the applicable law is partially restricted inter alia by Art. 5 Rome Convention.20 
Furthermore, businesses established in a Member State where internal provisions are 
very protective towards his clients in comparison with the laws of other states, may 
find difficult to reach the same competitive position as his foreign competitors. In 
order to benefit from a milder regulation they will have to contract their own law out 
by a choice of foreign law whereas their competitors may avail themselves from the 
benefits of the law of their place of business cif. Art. 4.2 Rome Convention.  

From another front, the mere existence of different contract laws within the 
internal market may increase the cost of cross-border transactions and the degree of 
legal uncertainty. In the absence of common substantive rules, conflict rules submit 
international contracts to domestic laws expressing different ideas of contractual 
justice and which may be foreign for one or both parties. Even if they insert a choice 
of law clause in the contract the parties cannot be sure that this will be respected in 
the event of litigation e.g. they cannot prove its contents to the satisfaction of the 

                                                 
14 Resolution A5-0384/2001, 15th November 2001, para. 14 j). 
15 COM (2003) 68 final, 36 ff. 
16 COM (2003) 68 final, para. 59. 
17 COM (2003) 68 final, para. 3. 
18 Alsthom Atlantique v. Sulzer, Case C-339/89, [1991] ECR I-107. 
19 J. Basedow, 33 Common Market Law Review, 1996, at 1174-1175. 
20 Paras. 27-28 COM (2001) 398. 
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judge.21 Indeed, the fear of a substantial loss of claims provoked by these 
uncertainties may deter businesses, especially SMEs, from taking part in the internal 
market.22 This psychological factor, which generally affects all international 
transactions, may only be removed through the existence of a harmonised law of 
contract in Europe. Several reasons, however, rather seem to call for the availability 
of an optional common legal framework for contracts that is of easy access in terms 
of neutral terminology and language versions. 

 
I. Dispositive character of contract law 
 
With the exception of consumer agreements, which may demand a more specific 
treatment within the framework of the Green Paper laying down some strategies for a 
future reform of EU consumer protection,23 contract law is largely dispositive law. 
Except for a few mandatory rules, parties may shape their transactions according to 
the terms and conditions they deem appropriate. Parties to cross-border agreements 
exercise this broad degree of autonomy to the extent that international trade is highly 
self-regulated. Indeed, traders have found alternatives to escape the deficient 
regulatory framework derived from the supremacy of national law and the conflict of 
laws in the regulation of international contracts. The high degree of autonomy 
enjoyed by parties to cross-border transactions has thus allowed for the creation of a 
self-regulatory framework through the development of substantive rules, the use of 
”de-nationalizing” techniques and, especially, by submitting the solution of disputes 
to international commercial arbitration.24  

This highly dispositive nature of contract law and, in particular, of 
international contract law, should therefore draw our attention towards the principle 
of proportionality to which the Community is bound cif. Art. 5 ECT. As the European 
Commission has acknowledged, “the principle of proportionality, which is one of the 
general principles of Community law, requires that measures adopted by Community 
institutions do not exceed the limits of what is appropriate and necessary in order to 
attain the objectives legitimately pursued by the legislation in question; when there is 
a choice between several appropriate measures recourse must be had to the least 
onerous, and the disadvantages caused must not be disproportionate to the aims 
pursued”.25 The adoption of an instrument of European contract law by legislative 
means would be probably arduous and costly since significant obstacles of political, 

                                                 
21 On this matter see e.g. C. Schmitthoff, “The Application of Foreign Law in Private International Law”, 
Chia-jui Cheng (ed.), Clive M. Schmitthoff's Select Essays on International Trade Law, Martinus Nijhoff, 
1988, 546-557.  
22 See paras. 11 ff. of the response of the Commission on European Contract Law/ Study Group on a 
European Civil Code to COM (2001) 398 final, 
http://www.europa.eu.int/comm/consumers/policy/developments/contract_law/comments/5.23.pdf. 
23 Green Paper on European Union Consumer Protection, COM (2001) 531 final, 2 October 2001. 
24 For an overview see e.g. A.M. López-Rodríguez, Lex Mercatoria and Harmonization of Contract Law 
in the EU, DJØF Publishing, Copenhagen, 2003. 
25 COM (2001) 398 final (para. 44). See also cases C-331/88 Fedesa [1990] ECR-4023 at para. 13; C-
133/93 and C-362/93 Crispoltoni [1994] ECR-48763 at para. 41; C-157/96 The Queen v Ministry of 
Agriculture, Fisheries and Food, Commissioners of Custom &Excise, ex parte: National Farmers’ Union 
[1998] ECR-2236, para. 60. 
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cultural, practical and legal character that stand in the way of such an enterprise.26 
For this reason, provided that the obstacles to a smooth functioning of the internal 
market can be removed by alternative means, any legislative intervention should be 
limited to the strictest possible level. The latter could for instance comprise the 
harmonisation of those divergent mandatory rules causing distortions of competition, 
although a reliable map of the economic implications of these divergences for the 
internal market is currently needed. As suggested by the Commission, research 
activities in that regard could be undertaken within the Sixth Framework Programme 
for research and technological development (FP6).27  

It is true that by only legislating in those areas where divergent mandatory 
rules cause distortions of competition, the hazards associated with legal uncertainty 
within the internal market are not eliminated. For some businesses a common legal 
framework for contract law in Europe may be necessary. In this respect and, to the 
extent that within the field of international contract law few matters are of public 
policy, an optional instrument of contract rules appears to be the most proportionate 
solution. Indeed, an optional instrument of contract rules would be applied at the pace 
and rate determined by those parties interested in a common framework for contract 
law in Europe, thereby eliminating the costs produced by the installment of a binding, 
“alien body” of contract rules into the legal systems of the Member States.  
 
II. Advantages of legal competition 
 
Competition between legal systems may generate an efficient allocation of resources 
within a market conformed by competing states, doing so with less costs than 
legislative uniformity imposed by a central authority.28 In this regard, it has been 
affirmed that the scope of centralized regulation i.e. EU legislation, “should be as 
small as possible in order to maximize diversity of choice as well as to promote the 
maximum competition among jurisdictions for laws, practices, and procedures that 
people prefer”.29 The so-called Regulatory Competition Model, which advocates the 
preference for decentralized regulation, further develops this idea.30 It departs from 
the proposal that law can be seen as a product, being private parties consumers of that 
product. To the extent that there are different national legislations, each state can be 
seen as an offeror of their own legal system, competing in a “market of legal 
products” where parties choose the law which best suits their needs.31 The existence 
of decentralized regulation has this regard several advantages, inter alia, it allows for 

                                                 
26 A.M. López-Rodríguez, Lex Mercatoria and Harmonization of Contract Law in the EU, 254 ff. 
27 COM (2003) 68 final, para. 68. 
28 E. Kitch, ”Regulation and the American Common Market”, Regulation, Federalism and Interstate 
Commerce, Tarlock, A.D. (ed.), 1981, 12. 
29 Ibidem. 
30 The literature on regulatory competition is extensive see e.g. J.P. Trachtman, “International Regulatory 
Competition, Externalization, and Jurisdiction”, 34 Harvard International Law Journal, 1993, 47 ff.; W. 
Bratton et al., Regulatory Competition and Coordination: Strategies and Debates of Economic Regulation 
in Europe and the USA, 1997; F. Garcimartín Alférez, “Regulatory Competition: A Private International 
Law Approach”, European Journal of Law and Economics, 8: 251-270, 1999. 
31 This idea was first put foward by R. Romano, “Law as a Product: Some Pieces of the Incorporated 
Puzzle”, Journal of Law, Economics and Organization, 1985, vol. 1, 225 ff. 
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diversity and competition.32 Indeed, the availability of different sets of rules allows 
parties to submit to the regulation that best suits the specific characteristics of their 
transaction. At the same time, the pressure of competition forces states to promulgate 
efficient rules and, ultimately, it will lead to harmonisation.  

Competition between legal orders may not be always efficient. In fields where 
public policy values are at stake e.g. consumer law, legislative harmonisation may be 
required. On the contrary, a “race to the bottom” is produced, resulting in a 
downgrading of standards, which in the long run eliminate competitive advantages.33 
However, legal competition is perfectly viable in relation with rules that facilitate the 
use of party autonomy and market freedom e.g. commercial contract law.34 In this 
case, operators engaged in cross-border trade may put pressure on national legislators 
to regulate efficiently, as otherwise they will submit their transactions to other foreign 
legal systems.35  

For the above reasons an optional instrument of European contract rules 
would enable a reasonable degree of legal certainty within the internal market 
whereas the opportunity for legal competition in the EU would be kept intact.  
 
4. Legal basis for an optional body of European contract law 
 
Two alternatives may seem the most appropriate to make a body of European contract 
law available to parties to cross-border contracts. A so-called 16th model and a 
revision of the Rome Convention enabling parties to choose non-national set of rules 
as the governing law of their contract. 
 
I. A 16th model 
 
The set of European contract law rules could be endorsed in a EU Regulation based 
on Art. 308 (ex 235) ECT. Private law regulations such as the European Economic 
Interest Grouping or the Community Trademark36 are indeed based on such 
provision. These regulations do not replace national laws but conform a so-called 
sixteenth model, which creates a supranational regulatory level coexisting with the 15 
national regulations of the Member States.  
 The adoption of a Regulation under Art. 308 ECT could thus create an 
additional set of contract rules which would not replace the different national contract 
law regimes. Contracting parties throughout Europe could then avail themselves of 
the uniform rules endorsed in the Regulation if they so choose. Uniformity of 

                                                 
32 F. Garcimartín Alférez, European Journal of Law and Economics, at 258-259. 
33 See in this regard N. Reich, “Competition between legal orders: A New Paradigm of EC Law?”, 
Common Market Law Review, 1992, 861 ff., at  868. 
34 See S. Grundmann, “The Structure of European Contract Law”, European Review of Private Law 4: 
505-528, 2001, at  515. 
35 The English legal system is, for instance, very attractive to the international business community. See the 
response of the General Bar Council of England and Wales to COM (2001) 398 final, available at 
http://www.europa.eu.int/comm/consumers/policy/developments/contract_law/comments/4.14.pdf. 
36 Regulation 2137/85 of 25 July 1985 on the European Economic Interest Grouping, OJ L 199/1, 1985, 
Regulation 40/94 of 20 December 1993 concerning the Community Trade Mark, OJ L11, 1994. 
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application would be furthermore granted by the ECJ, as it would have competence to 
interpret the Regulation. In this way, the harmonization of contract law in Europe 
would still be based on the will of the actors involved in the functioning of the 
internal market, the parties engaged in intra-community trade.  
 The competence of the Community to enact an additional set of contract 
rules through a Regulation based on Art. 308 ECT is not clear, whatsoever. Under 
this provision, the Council shall act only if action by the Community should prove 
necessary to attain, in the course of the operation of the common market, one of the 
objectives of the Community and the ECT has not provided the necessary powers; in 
other words, Art. 308 has a subsidiary character. In addition, this requirement does 
not seem to embody hypothetical, but real obstacles to the objectives of the 
Community, among which is the promotion of a harmonious, balanced and 
sustainable development of economic activities (Art. 2 ECT), through e.g. the 
establishment of an internal market and the avoidance of distortions of competition 
(Art. 3 ECT). To the extent that it is not yet clear how disparate contract rules affect 
such objectives in general, the competence of the Community to enact a Regulation 
under Art. 308 should remain in stand-by until sufficient empirical evidence is 
provided.  
 From another viewpoint, it is questionable whether the adoption of an 
extra set of contractual rules is best effected by the substantive intervention of the 
Community. It has been pointed that the Community has only experience in the 
passing of mandatory rules, whereas contract law is largely dispositive legal field. 
Moreover, the enactment of a uniform set of contract rules by means of a Regulation 
would require the involvement of governments, which certainly would put forward a 
range of political questions at the substantive level, thereby impairing the quality of 
the uniform text.37 In this regard, it should not be forgotten that Art. 308 ECT 
requires the Council to act unanimously. 
 
II. Choice of an optional body of contract rules as governing law to cross-border 
transactions 
 
A second alternative could be to allow parties to cross-border agreements to choose 
the optional body of contract rules as the applicable law. In this way they may obtain 
a well-balanced degree of the neutrality and legal certainty in cross-border 
transactions, avoiding the “domestication” of the agreement and other disadvantages 
associated with the application of domestic law to international contracts.38 Only the 
persuasiveness of the instrument in question would justify its application. 
 This possibility is nevertheless precluded at the time being, at least 
according to the leading interpretation of the Rome Convention. Pursuant to Art. 3.1 
of the 1980 Rome Convention, the expression “law chosen by the parties” is generally 
regarded to preclude the election of non-national law; although the Official Report on 
the Convention39 is silent in this respect, Art. 3.1 Rome Convention is usually 
                                                 
37 In this way see the response of R. Goode to COM (2001) 398 final, available at 
http://www.europa.eu.int/comm/consumers/policy/developments/contract_law/comments/5.6.pdf.  
38 See F.K. Juenger, “Lex Mercatoria and UNIDROIT Principles”, Uniform Law Review 2000-1, 171 ff., at 
184. 
39 Giuliano and Lagarde Report on the Convention on the Law Applicable to Contractual Obligations, OJ 
C 282, 1 ff.  
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understood as only covering the law of a State.40 Following from this, a clause 
stipulating the application of a body of European contract law which has not been 
sanctioned by the legislator, could amount to a valid choice of law under Art. 3.1. In 
such case, the court would have to resort to Art. 4 and determine the applicable law in 
the absence of choice.41 Yet, the parties’ reference to the optional contract law 
instrument would be likely to be interpreted as a party incorporation of its provisions 
into the contract, subject to the mandatory rules of the otherwise applicable national 
law.42 In other words, the choice would be valid as materiellrechtliche Verweisung, 
but not as kollisionsrechtliche Verweisung.43 
 Although during the past years several voices have claimed that the 
traditional interpretation of Art. 3.1 Rome Convention is not conclusive,44 these 
interpretations only occupy a minority position within the doctrine. At present time, 
an amendment to, or an extensive interpretation of the Rome Convention seems to be 
required in order to permit a choice of a body of European contract law by parties to 
cross-border transactions.45 COM (2002) 654 final on the conversion of the Rome 
Convention into a Community instrument and its modernisation constitutes therefore 
an outstanding occasion in that direction.   
  
5. Arguments supporting an amendment of Art. 3 Rome Convention to allow 
parties to choose an optional body of European contract rules 
 
It is in relation to the above, that the planned conversion and modernization of the 
Rome Convention on the Law Applicable to Contractual Obligations and the 
European “contract law project” interact. Not only is the Community interested in 
acquiring information as to whether an optional instrument of contract rules would be 
required to solve problems in the area of contract law, COM (2003) 68 final;46 at the 
same time, it is directly enquiring whether parties should be allowed to directly 
choose an international convention, or even general principles of law as applicable 
law, COM (2002) 654 final.47  

Several arguments may indeed support an amendment of the Rome 
Convention in that regard.  
 

                                                 
40 See e.g. P. Lagarde, Revue critique de droit international privé, 80 (2), 1991, 287-340, at 300. 
41 P. Mayer, Droit International Privé, 6th ed., Montchrestien,1998, 459; Dicey & Morris, The Conflict of 
Laws, Sweet & Maxwell,13th ed., 2000, 1223. 
42 See e.g. F. Rigaux, “Examen de quelques questions laissées ouvertes par la Convention de Rome sur 
la loi applicable aux obligations contractuelles”, Cahiers de Droit Européen, 1988, 306-321, at 319; 
Reithmann and Martiny, Internationales Vertragsrecht, 5th ed., 1996, 62.  
43 K. Boele-Woelki, “Principles and Private International Law”, Uniform Law Review 1996-4, 652-677, at 
664. 
44 See J.Ch. Wichard, “Die Anwendung der UNIDROIT-Prinzipien für internationale Handelsverträge 
durch Schiedsgerichte und staatliche Gerichte”, 60 RabelsZ, 1996, 269 ff., at 282-283; B. Dutoit, European 
Private International Law, Von Hoffmann (ed.), 1998, 39 ff., at 44-45; J. Basedow, ”Germany”, New 
Approach to International Commercial Contracts, Kluwer Law International, 1999, 125 ff., at 146-147. 
45 K. Boele-Woelki, Uniform Law Review 1996-4, 676. 
46 Para. 3. 
47 P. 6. Question no. 8, specifically. 
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I. Arguments based on the substantive quality of the instrument in question.  
 
The phenomenon of private codification. The Principles of European Contract Law 
 
In relation to the opportunity of an optional instrument of contract rules in Europe, 
the Commission has underlined that ongoing research activities in the field of contract 
law should be “continued and exploited to the full”. “Only where ongoing research 
does not cover all the areas concerned would it be desirable that new research 
activities fill these gaps”.48 Here, reference seems to be made to the new phenomenon 
of private codification, where the harmonising work is carried by non-official 
bodies.49 Indeed, during the past years remarkable research has been undertaken in 
the area of contract law by “private groups” such as the UNIDROIT Principles of 
International Commercial Contracts50 or the Principles of European Contract Law, 
hereinafter PECL, drafted by the Commission on European Contract Law under the 
chairmanship of the Danish professor, Ole Lando.51 Other similar projects have 
followed within the European context, being the most significant the Draft proposal 
of the Study Group on a European Civil Code,52 which has undertaken the work of 
the Lando Commission, and The Pavia Contract Code, carried out by the Pavia 
Group on a European Contract Code.53  
 Any of the above projects could provide parties to contracts with an 
optional body of rules especially adapted to cross-border transactions. In particular, 
the PECL seem to be especially appropriate to fulfill that function for several reasons. 
Firstly, the PECL have been drafted with the objective of “bringing about the 
harmonization of general contract law within the European Union”.54 Secondly, the 
Commission has suggested that a common frame of reference for contract law in 
Europe should include, inter alia, general rules on the conclusion, validity and 
interpretation of contracts, as well as performance, non-performance, remedies, credit 
securities on movable goods and the law of just enrichment.55 In this regard, Parts I 
and II of the Principles, released in 1999, cover general principles of the law of 
contract together with rules on formation, interpretation, contents, effects and validity 
of contracts as well as the authority of agents to bind their principal. Part III of the 
Principles, finished in 2002, furthermore includes rules which are common to 
contracts, torts and unjust enrichment, such as set-off, assignment of debts and 
claims, subrogation and prescription. No PECL provisions deal at the present moment 
with credit securities on movable goods. However, an optional instrument is not 
perhaps the best way of eliminating divergences within this legal field which, 
contrary to contract law, is mainly mandatory. Moreover, the extent to which 

                                                 
48 COM (2003) 68 final, para. 66. 
49 See K.P. Berger, The Creeping Codification of the Lex Mercatoria, 1999, 29. 
50 Unidroit Principles of International Commercial Contracts, UNIDROIT, Rome, 1994. 
51 O. Lando and H. Beale, Principles of European Contract Law, Parts I and II, Kluwer Law International, 
2000. 
52 Ch. von Bar, ”The Study Group on a European Civil Code”, Tidskrift utgiven av Juridiska Föreningen I 
Finland, 2000, 323 ff. 
53 G. Gandolfi (ed.), Code Européen des Contrats- Avant-project, Giuffrè, 2001. 
54 O. Lando and H. Beale (eds.), p. xxiv.  
55 COM (2003) 68 final, para. 63. 
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differences in Member States’ legislation in this field is yet to be confirmed.56 
Thirdly, the formulation of the PECL, as black-letter rules followed by a Comment, 
further illustrated by examples and, especially, by the inclusion of comparative 
“Notes”, makes the Principles particularly suitable to function as an optional 
instrument of European contract law, applicable only when parties to cross-border 
transactions so wish. Accordingly, these notes attach persuasiveness to the rule or 
principle to which they refer, especially when the provision in question does not 
reflect a solution to be found in any of the Member states legal systems.57 Not to 
forget that the PECL are broadly formulated in terms of general principles and 
standards,58 in interplay with other more specific rules. General principles thus allow 
for a better adaptation to new circumstances than casuistic rules and this is a factor to 
take into account in the changing climate that surrounds contract law today. 
Furthermore, they make possible to respect the variety of specific national rules 
expressing, at the same time, the existence of an identity common to the different 
Member States contract laws.59  Finally, one of the cornerstones of the PECL, like 
CISG cif. Art. 6, is the principle of freedom of contract, which allows parties to 
decide the terms of their contract and even exclude or vary the effects of their 
provisions, only limited by a few mandatory provisions, based on the requirements of 
good faith and fair dealing cif. PECL Art. 1:102. This is of vital importance if the 
future body of European contract law is to remain within the optional sphere. Only an 
instrument that ensures parties the greatest degree of contractual freedom, allowing 
them to shape their agreements as it best suits their transactions, has reasonable 
possibilities of succeeding in a competition with national law, as the European 
Commission seems to be well aware of.60  By way of contrast, “private” projects like 
the Pavia Contract Code are codification of rules, as opposed to a compendium of 
principles and general standards, intended to be adopted by legislative means.61 

Some reject the possibility that non-binding contract rules such as the PECL 
could function as applicable law to cross-border contracts, whatsoever. Their 
arguments are related to those which have traditionally denied the validity of a so-
called lex mercatoria – a transnational law of commerce.62 It is then claimed that the 
new “private” codifications of contract law deal with the major problems of contract 
                                                 
56 The Commission has published a tender for a study in this regard 2002/OJ S 154-122573, 9 August 
2002. 
57 O. Lando and H. Beale (eds.), p. xxvi.  
58 E.g. PECL Art. 1:201, good faith and fair dealing, PECL Art. 1:302, reasonableness, PECL Art. 1:105, 
openess to usages, or PECL Art. 1:106 on autonomous interpretation. 
59 O. Lando and H. Beale (eds.), xxvii.  
60 COM (2003) 68 final, paras. 92 and 94 
61 J.L. De los Mozos, ”El Anteproyecto del Código de Contratos de la Academia de Pavía”, La Unificación 
Jurídica Europea, Seminario organizado por el Consejo General del Notariado en la UIMP, Civitas, 1999, 
253 ff., at 253-266. 
62 On lex mercatoria see O. Lando, “The Lex Mercatoria in International Commercial Arbitration”, 34 
International & Comparative Law Quarterly, 1984, 747 ff.; M. Mustill, “The New Lex Mercatoria: the 
First Twenty-five Years”, Liber Amicorum for Lord Wilberforce, Oxford, 1987, 174 ff.; F. Dasser, 
Internationale Schiedsgerichte und Lex Mercatoria, Schulthess, 1989; K.P. Berger, The Creeping 
Codification of the Lex Mercatoria, Kluwer, 1999. 
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law but, contrary to national legal orders, they do not provide an all-embracing body 
of contract law.63 The Principles have “wide lacunae” e.g. rules on prescription, and 
much gap-filling will be necessary.64 Moreover, “they do not embody a balanced 
system of contractual justice”,65 since they solely contain very few mandatory rules 
and exclude general standards of illegality and immorality. However, a closer look to 
the new private codifications of contract law indicates that they have at least the same 
substantive quality than any other uniform rules enshrined in an international 
convention.66 As a matter of fact, the Principles do not enjoy less substantive quality 
than the legal systems of countries which lack a comprehensive regulation in the field 
of contract.67 Although the generality of some provisions requires much gap filling, 
there is not more room for discretion under the Principles than under national laws. 
Again, the mandatory rules contained in the Principles ensure fairness in cross-border 
transactions, especially with regard to commercial agreements, which do not require 
the same paternalist protection than other contractual types.68 For the case of 
consumer contracts, an optional instrument does not seem the most adequate way of 
ensuring protection, anyways. The features of the Principles furthermore allow for the 
flexibility and practicability that cross-border transactions require, given their 
openness to usages, PECL Art. 1:105, and reference to the notions of good faith and 
fair dealing, PECL Art. 1:201.69  

Accordingly, to maintain the supremacy of national law in international 
contract adjudication, not only goes against the latest trends in international 
commercial arbitration, which is increasingly recognising the potential of non-binding 
instruments of contract law such as the UNIDROIT Principles;70 it also contributes to 
the consolidation of the unpredictability associated with international litigation, as 
long as the application of a neutral legal framework is precluded.71 

Considering the broad scope of autonomy that parties currently enjoy in the 
international sphere, an author has vehemently protested that “it is only th[e](at) Spell 
of Sovereignty which will permit parties to choose the law of Somalia on the one 
hand, but not a system of internationally accepted principles on the other”.72 Or, as 
put by another author, “insofar as the[se] Principles may be better fitted to meet the 

                                                 
63 See e.g. L.M. Heggberget, and E. Nyland, “Formuleringen av internasjonale kontraksrettige 
grunnprinsipper og betydningen for norsk rett”, Tidsskrift for Rettvitenskap, 1-2/2000, 251 ff., at 283. 
64 U. Drobnig, “The UNIDROIT Principles in the Conflict of Laws”, Uniform Law Review 2/3-1998, 385 
ff., at 388.  
65 J. Kropholler, Internationales Privatrecht, 4th ed., 2001, § 52 II e), 444; U. Drobnig, Uniform Law 
Review 2/3-1998, 394. 
66 K. Boele-Woelki, Uniform Law Review 1996-4, 666. 
67 See e.g. F. K. Juenger, ”The lex mercatoria and private international law”, Uniform Law Review 2000-1, 
171 ff., at 178. 
68 J.Ch. Wichard, 60 RabelsZ, 285-286. 
69 Similarly, K.P. Berger, “The relationship between the UNIDROIT Principles of International 
Commercial Contracts and the new lex mercatoria”, Uniform Law Review 2000-1, 153 ff., at 154. 
70 The UNIDROIT principles have been already applied in more than forty cases, www.unilex.info.  
71 F. K. Juenger, Uniform Law Review 2000-1, 184; O. Lando, The King’s College Law Journal, 1997, 55 
ff., at 62-65.  
72 P. Nygh, “Reasonable Expectations of Parties in Choice of Law”, 251 Collected Courses, 1995, 297 ff., 
at 309. 
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need of the parties in a given case than national law, there seems to be no reason to 
limit the application of the Principles only to arbitrators or supranational courts”.73  
II. PIL arguments  
 
Pursuant to the traditional doctrine of private international law, “any contract which is 
not a contract between states in their capacity as subjects of international law is based 
on the municipal law of some country”.74 A closer look to the discipline of private 
international law demonstrates, nevertheless, that such dogma should no longer be 
maintained.  
 
A. The possibility of dépecage 
 
Pursuant to Art. 3.1 in fine of the 1980 Rome Convention “by their choice the parties 
can select the law applicable to the whole or a part only of the contract”. This means 
the possibility of “splitting” the contract by choosing various laws to govern different 
parts of the agreement. The recognition of the right of the parties to split the contract 
is directly linked with the principle of party autonomy,75 the only limit being that the 
choice “must relate to elements in the contract which can be governed by different 
laws without giving raising to contradictions”.76  
 Following from the above, the parties to international contracts may 
avoid the application of certain mandatory provisions by submitting parts to the 
contract to different legal orders e.g. they may validate the formation of the contract 
by reference to one legal system and performance by reference to another. Finely 
done, this may result in a contrat sans loi,77 as “it is open to the parties to arrange 
their selections carefully so as to avoid otherwise applicable mandatory national 
laws”.78 In light of this possibility, it is hard to understand why solely national law 
may be chosen by the parties as applicable law, inasmuch as in some occasions the 
overall legal framework resulting from their choice is a legal mosaic which does not 
find reflection in any given national legal system.79 
 
B. The relationship between conflict and substantive autonomy 
Closely related to the above idea is the theory on substantive autonomy developed by 
the Argentinean scholar Antonio Boggiano.80 According to him, to the extent that 
parties to international contracts are allowed to wholly exclude the otherwise 
                                                 
73 B. Dutoit, European Private International Law, 44. 
74 Serbian and Brazilian Loans Case, Publications of the Permanent Court of International Justice, series A 
(Nos. 20-1) (Judgments Nos. 14 and 15), Chia-jui Cheng (ed.), Clive M. Schmitthoff's Select Essays on 
International Trade Law, Martinus Nijhoff, 1988, at 474.   
75 Giuliano and Lagarde Report, OJ C 282, 31 October 1980, at 17. 
76 Ibidem. Generally on dépecage see e.g. J. Carrascosa González, El contrato internacional 
(fraccionamiento versus unidad), 1st ed., Civitas, 1992. 
77 F. Vischer, 232 Collected Courses, 1992, 141. 
78 P. Nygh, Autonomy in International Contracts, 138. 
79 See e.g. the case American Trading Company v Quebec Steamship Co Ltd, Cour de Cassation, 5 Dec 
1910, S 1911.1.129, 1912 JDI, 1156. 
80 A. Boggiano, International Standard Contracts, Martinus Nijhoff, 1991; “International Standard 
Contracts, A Comparative Study”, 170 Collected Courses, 1981, 13 ff. 
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applicable law, including its mandatory rules, it seems logical that they should be also 
allowed to derogate from the mandatory rules of the chosen law, at least, those 
applying to mere domestic transactions. As he puts it, “the ground for that reasoning 
is the maiore as minus rule of thinking which in this context leads to the 
consideration that the parties which are allowed to exclude an objectively proper law 
most radically should necessarily be permitted, ad minus, to overrule or derogate 
from some special rules of that law, even mandatory provisions of substantive or 
domestic nature applicable within the realm of that law to national or domestic 
transactions only”.81  
 
If the otherwise applicable law is i.e. German law, it does not make any sense to allow the exclusion of 
German law as a whole by a choice of law clause and, at the same time, preclude the parties from 
derogating from the mandatory rules of the chosen law. Pursuant to Art. 3 Rome Convention, the 
applicable law may be any law chosen by the parties e.g. Ethiopian, Chinese, Italian or Brazilian, each one 
of these responding to different domestic policies. Any implication of these with the contract in question is 
purely coincidental.  Why not then allow the parties to substitute the mandatory rules of the applicable law 
by others which they have expressly agreed upon? 
 

Following from the above, parties should be allowed to choose the PECL as 
governing law, with the effect that domestic mandatory rules are not applicable.82 
This solution would be probably contested by Boggiano, who has himself affirmed 
that a “a substitution cannot be total” as “[…] it would be theoretically inconsistent 
with the principle that a contract cannot be deprived of a proper law”; […] there 
continues to be a proper law governing the contract”.83 Irrespectively of this 
theoretical objection, of doubtful legitimate foundation, from a practical viewpoint, 
the mandatory contents of the otherwise applicable law would be almost overlapped 
by the mandatory contents of the Principles. 

 
C. Paramount clauses 
 
The use of this technique first took force as a consequence of the limited scope of 
application of the different national acts implementing the 1921 Bill of Lading 
Convention (the Hague Rules), which applied e.g. to carriages from or to the country 
in question.84 By means of a clause, ordinarily called “Paramount Clause”, inserted in 
bills of lading and charterparty forms, contracts of carriage falling outside the scope 
of the different Hague Rules Acts were directly submitted to the Convention or to a 
given Hague Rules legislation.  
 A discussion arose immediately regarding the legal character of The 
Hague Rules Convention or Acts when they applied by party agreement and not by 
virtue of their normal scope of application. The main issue was to determine whether 

                                                 
81 A. Boggiano, International Standard Contracts, 25; See the case Messageries Maritimes, Cour de 
Cassation, 21 June 1950. 
82 See PECL Art. 1:103 (1).  
83 A. Boggiano, International Standard Contracts, 27. 
84 See e.g. § 1 English Carriage of Goods by Sea Act, § 9 Scandinavian Bill of Lading Acts and § 13 U.S. 
Carriage of Goods by Sea Act; See E. Selvig, “The Paramount Clause”, 10 American Journal of 
Comparative Law, 1961, 205 ff. 



 15

the Hague Rules were to be considered here as mere contract clauses or whether they 
should have the same effect as if they were applicable ex proprio vigore.85 Put in 
other words, it was uncertain whether the reference of the parties to The Hague Rules 
was a materiellrechtliche or a kollisionsrechtliche Verweisung. This dilemma was 
decided in the courts of most countries in favor of the former approach, regarding the 
provisions of The Hague Rules as ordinary, contractual provisions, incorporated in 
the contract by the Paramount Clause.86 
 This position has gradually changed after the amendment of the original 
Hague Rules by Art. 5 of the 1968 Brussels Protocol (Hague-Visby Rules) and 
further by Art. 2.1 e) of the 1978 United Nations Convention on the Carriage of 
Goods by Sea (The Hamburg Rules). The latter, for instance, prescribes that “The 
provisions of this Convention are applicable to all contracts of carriage by sea 
between two different States, if: (e) The bill of lading or other document evidencing 
the contract of carriage by sea provides that the provisions of this Convention or the 
legislation of any State giving effect to them are to govern the contract”, 
acknowledging thereby the relevance of party autonomy as a means of conferring the 
convention full legal effects. This trend has been confirmed by the courts of some the 
most important shipping nations, holding the validity of Paramount clauses as an 
autonomous connection to determine the application of the uniform rules, overruling 
any given private international law provisions of the forum thereof.87 
 The possibility of opting-in into a convention not otherwise applicable88 
could therefore speak for the right of the parties to choose a set of uniform rules, the 
PECL, as the governing law. As far as the convention does not apply ex proprio 
vigore, it stands on equal footing in relation to any other uniform text.89 Here, the 
persuasive authority of the Principles, drafted by a group of experts in the field of 
international contract law, may be even greater than that of a Convention, considering 
all the flaws which often derive from political agreements at the international level.  
 
D. The safeguard of Art. 7 Rome Convention 
 
As known, under the 1980 Rome Convention, when all the relevant elements of an 
agreement are connected with one country only, the parties cannot depart from the 
mandatory rules which apply to domestic transactions by inserting a choice of law 
clause (Art. 3.3). In turn, when the agreement presents connections with more than 

                                                 
85 E. Selvig, 10 American Journal of Comparative Law, 206. 
86 Ibid, 214 ff. 
87 For a comparative study see J.J. Álvarez Rubio, Cláusulas Paramount: Autonomía de la voluntad y 
selección del derecho aplicable en el transporte marítimo internacional, Eurolex, Madrid, 1997, 85-130. 
88 Which has also been object of discussion in other legal fields e.g. K. Boele-Woelki, Uniform Law 
Review 1996-4, 665, relating the recognition by the Dutch Supreme Court of a choice of the Convention on 
Contracts for the International Carriage of Goods by Road when the formal conditions for its applicability 
had not been met. With regard to the United Nations Convention on Contracts for the International Sale of 
Goods see B. Audit, La vente internationale de merchandises. Convention des Nations Unies du 11 avril 
1980, Paris, L.G.D.J., 1990, at 40-41; Generally on the autonomous connection of the parties’ choice see 
J.M. Jacquet, Principe d’Autonomie et Contrats Internationaux, Economica, Paris, 1983.  
89 In relation to the UNIDROIT Principles of International Commercial Contracts see, K. Boele-Woelki, 
Uniform Law Review 1996-4, 665. 
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one country, the parties may derogate from all the mandatory rules in a domestic 
sense of the otherwise applicable law by the choice of a foreign law. Here, the 
submission to the mandatory rules of the chosen law is primarily concerned with 
order, not with any given substantive policy. As put by an author, for the lex fori, “in 
relation to transactions with a foreign element, even if entered within its territory, 
other solutions are equally acceptable as long as they provide certainty”.90 
 To the extent that parties to international contracts may wholly exclude 
the otherwise applicable law and replace it by the national law of their election, the 
submission to the mandatory rules of the latter may be hardly grounded on 
substantive concerns, since this may be the law of any country in the world. Most on 
the contrary, the impossibility of derogating from mandatory rules of domestic 
character responds to the idea that there must be a legal framework that exhaustively 
defines the rights and obligations of the parties under the contract. Traditionally it has 
been understood that only national law may fulfill such a function. With the release of 
instruments of contract law such as the PECL and the UP, this conception should 
necessarily change, inasmuch as both sets of rules cover most aspects of contract law 
with a very well defined content and provide for autonomous mechanisms of 
interpretation and supplementation. And, after all, national contract laws also contain 
gaps that must be filled in by the decisionmaker.  

In light of the above, there is no legitimate justification to preclude the parties 
from choosing the Principles, at least from the point of view of legal certainty. 
Opinions such as that the Principles cannot function as governing law because “they 
do not embody a balanced system of contractual justice”,91 do no have much 
foundation, either. The broad degree of autonomy enjoyed by the parties under Art. 
3.1 Rome Convention gives no room for substantive concerns. Besides, as far as there 
is a given substantive solution that a State insists in having applied for transactions 
which fall within the ambit of its concern (internationally mandatory rules), the 
effects of any reference of the parties to the Principles or a national law are limited by 
Art. 7 Rome Convention. This provision, however, clearly demands a clarification of 
terminology and methodology of application for rules characterised as mandatory 
rules i.e. lois de police, rules of immediate application or domestic mandatory rules.92 
Although applied restrictively in order to protect the parties’ expectations, Art. 7 
Rome Convention would impede in any case that a submission to the Principles be 
characterized as a contrat sans loi.   
 All and all, there seem to be no legitimate arguments to preclude the 
parties from choosing the PECL as the applicable law. The advantages of facilitating 
the parties a common European framework for contractual agreements should give no 
room for hesitation. The legal context that existed at the time the Rome Convention 
was drafted, was quite different from the current one. After the release of the PECL 
and the need to complete the internal market the text of Art. 3.1 should necessarily be 
another.1 
 

                                                 
90 P. Nygh, Autonomy in International Contracts, 203 (cursive is mine). 
91 J. Kropholler, Internationales Privatrecht, §52 II e),  444;  U. Drobnig, Uniform Law Review 2/3, 394. 
92 In this regard see COM (2002) 654 final, 34.  
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III. Few remarks on the application of the PECL within the framework of the Rome 
Convention 
 
A. Should the parties be allowed to refer to optional instruments other than the 
PECL? 
 
The strategy here suggested of promoting intra-community trade at a PIL level seeks 
to achieve a higher degree of certainty and neutrality in cross-border transactions, 
keeping legal diversity as an asset. By avoiding the substantive harmonisation of the 
whole area of contract law or restricting the choice of the parties to a single optional 
body of contract rules, parties are given the chance of submitting their agreement to 
the legal framework that best suits the transaction. To the extent that the UNIDROIT 
principles, for instance, provide a well-defined set of rules on contract, parties could 
also choose the UP if they deem appropriate. The same holds true for other academic 
enterprises such as the Pavia Contract Code. 
 
B. Application of national law 
 
A choice of the PECL as applicable law would not give the contract the character of a 
contrat sans loi.93 In addition to the control exercised by Art. 7 Rome Convention 
(see supra), there are a few contractual issues not covered by the PECL that may still 
have to be determined by national law e.g. capacity, legality or immorality. This is by 
no means a refutation of the ability of the PECL to function as the applicable law to 
cross-border transactions. Other uniform texts such as CISG, have excluded important 
contractual issues from their scope of application e.g. validity or the passing of 
property (CISG Art. 4), and overrule at the international level any domestic 
provisions otherwise applicable.     
 
C. Common rules on contract formation 
 
An important condition to enshrine the PECL as the angular stone in the proper 
functioning of the internal market is the approximation of the rules on contract 
formation. To the extent that there are considerable differences relating to the 
formation of the contract in the laws of the Member States e.g. revocability of an 
offer, writing requirements, first or last shot and mirror rule regarding the battle of 
forms etc., parties may not even be aware of that they are concluding an international 
contract, thereby obviating any choice of law issues (including an eventual choice of 
the PECL). This is perhaps one of the legal issues where legislative harmonisation at 
EC level may prove necessary in some way. The political involvement of the Member 
States, with all its consequences, may be difficult to avoid in the long run if this turns 
out to be the only possibility of scooping reticent MSEs into intra-community trade. 
The rules contained in PECL Arts. 2:101 to 2: 211 may well function as a starting 
point for a gradual approximation. 

                                                 
93 See e.g. B. Cremades, S. Plehn, “The New Lex Mercatoria and the Harmonization of the Laws of 
International Commercial Transactions”, Boston University International Law Journal, Vol. 2, 317 ff, at 
328-320. 
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D. Mandatory rules 
 
Pursuant to paragraph 2 of PECL Art. 1:101, “these Principles will apply when the 
parties have agreed to incorporate them into their contract or that their contract is to 
be governed by them”. This should be read in connection to PECL Art. 1:103 (1), 
according to which “where the otherwise applicable law so allows, the parties may 
choose to have their contract governed by the Principles, with the effect that national 
mandatory rules are not applicable”. This section reaffirms the possibility of a 
kollissionsrechtliche reference to the PECL,94 since the main effect of a choice of law 
is namely the exclusion of the mandatory rules of the otherwise applicable law. 
However, some doubts arise in relation to the relevant rules under which the validity 
of a kollisionsrechtiche choice of the PECL is to be determined. PECL Art. 1:103 
refers to the otherwise applicable law. The Comment to this provision assures that the 
relevant rules that determine the validity of a party reference to the Principles are 
those of “the law applicable, as determined by the choice of law rules of the forum 
before which the substance of a dispute between the parties is brought, or which tries 
the validity of an arbitration clause, the validity of an arbitral award or the 
enforcement of a foreign arbitral award under the New York Convention of 15 June 
1958 on the Recognition and Enforcement of Foreign Arbitral Awards […]”.95 Yet, 
this interpretation is not consistent with the previous recognition of the PECL’s role 
as applicable law. The effectiveness of a choice of the PECL cannot be subordinated 
to the otherwise applicable law. In a genuine choice of law, the mandatory rules of 
the chosen law i.e. the mandatory rules of the PECL, displace those of the law 
otherwise applicable. Only in this way, could parties to cross-border transactions 
exclude the application of conflicting national mandatory rules in the area of contract 
law.96 Therefore, it should be the law of the forum, i.e. Art. 3 Rome Convention and 
not the otherwise applicable law, which shall determine the effectiveness of a 
kollisionsrechtliche reference to the PECL.  
 Finally, PECL Art. 1:103 (2) provides that when the parties have chosen 
the PECL as applicable law ”effect should nevertheless be given to those mandatory 
rules of national, supranational and international law which, according to the relevant 
rules of private international law, are applicable irrespective of the law governing the 
contract”. This would, as mentioned above, preclude a contract governed by the 
PECL from being characterised as a contrat sans loi cif. Art. 7 Rome Convention. 
 
6. Application of the PECL in the absence of choice?   
 
It may be argued that the promotion of intra-community trade also requires the 
application of a uniform set of contract rules when the parties have not chosen the 
governing law. Parties to cross-border transactions may not always be able to reach 
an agreement on the applicable law or may even oversee the issue. In that case, the 
law of the country where the characteristic performer has his place of business 
usually applies, Art. 4.2 Rome Convention. This solution may have certain 

                                                 
94 K. Boele-Woelki, European Private International Law, 82. 
95 Comment to PECL Art. 1:103, 100. 
96 COM (2003) 68 final, para. 94. 
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disadvantages, such as benefiting suppliers established in countries with a more 
favorable legislation and all the uncertainties related to the adjudication of 
international contracts on the basis of national law.97 The European contract law 
project is indeed aimed at overcoming this situation. 
 Pursuant to PECL Art. 1:101 (3)(b), “these Principles may be applied 
when the parties have not chosen any system or rules of law to govern their contract”. 
The reasoning behind this provision, is “the comparative preparation and international 
discussion which is reflected by the Principles. For the adjudication of an 
international contract the principles may furnish a more appropriate basis than any 
specific system of national contract law”.98  
 As known, the leading interpretation of Art. 4 Rome Convention only 
allows for the law of a State to govern the contract in the absence of choice. Yet, in 
my opinion and, contrary to the position adopted with regard to an express choice of 
the PECL, it does not seem opportune to amend Art. 4 in favor of an application of 
Principles in the absence of choice. The parties may have not chosen the applicable 
law because they wanted the otherwise applicable law to govern the agreement. By 
submitting the agreement to the PECL, the expectations of the parties might be thus 
frustrated. Not to forget that the strategy of harmonisation here suggested builds upon 
the freedom of the parties to determine the degree of legal uniformity desired, 
avoiding any major interventions in the field of contract law.  

However, Art. 4 Rome Convention may still be amended in another direction, 
which may in turn contribute to the gradual approximation of the contract laws of the 
Member States. First of all, there should be more clarity as to the hierarchy of the 
presumptions vis à vis the closest connection test under Art. 4. The solution adopted 
by the Dutch Supreme Court in the BOA judgment99 may be a good starting point, so 
that the application of the closest connection tests cif Art. 4.5 is only done by way of 
exception, as for example, when the law of the characteristic performer does not have 
any real connection with the contract.100 This solution would not be free from 
controversies, whatsoever.101 Second of all, Art. 4 could approach the issue of the 
applicable law in the absence of choice in a way similar to that of the 1994 Inter-
American Convention on the Law Applicable to International Contracts, hereinafter, 
Mexico Convention. Pursuant to Art. 9 1994 Mexico Convention, the Court “shall 
take account the general principles of international commercial law recognised by 
international organizations” to ascertain the law with the closest ties with the contract. 
These references include the UNIDROIT Principles of International Commercial 
Contracts, for so was expressly noted during the sessions of the Conference that 
approved the Convention.102 A sector of the doctrine has regarded this provisions as 
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evidencing that under the Mexico Convention non-national instruments of contract 
law may govern international contracts in the absence of choice.103 For other authors, 
in turn, such provision constitutes a mandate to interpret and supplement the 
applicable law uniformly, with the aid of generally accepted principles such as the 
UNIDROIT Principles.104 Translated to the European context, this last interpretation 
could be used as a model to prompt courts throughout Europe to construct and apply 
domestic law, when the applicable law in the absence of choice is the law of a 
Member State, in light of a common European solution e.g. in accordance to the 
PECL. This strategy would thus gradually contribute to develop a common European 
framework of reference for contract law. Nevertheless, whereas a modification of Art. 
3 Rome Convention allowing parties to choose the PECL as governing law would be 
perfectly incardinated within an optional approach to European contract law, any 
amendment of Art. 4 Rome Convention in the sense here suggested would probably 
encounter a certain hostility. After all, it would amount to an intervention in the area 
of contract law. 
 
7. The role of the European judiciary 
 
The strategy of harmonisation here proposed demands the active cooperation of the 
European judiciary. Indeed, the application of an optional instrument of contract law 
may confer national courts, especially if it contains general principles and standards, a 
high degree of discretion which they should coordinate for the sake of legal certainty . 
The role of the ECJ may be of great importance for these purposes. 
 The Court of Justice may, for instance, develop a line of interpretation 
of the issues covered by the PECL and vis à vis domestic contract law. This new 
function would not be entirely alien to the ECJ, which has in several occasions based 
its decisions on principles ascertained from a functional comparison of the laws of the 
Member States and prompted national courts to adopt an autonomous interpretation. 
The rulings on certain provisions of the 1968 Brussels Convention constitute good 
examples of this substantive, transnational approach.105 
 Some would be rather skeptical to confer the ECJ the task of guiding the 
approximation of the Member States contract laws. After all, the decisions of the 
Court on private law issues have been far from satisfactory. Nevertheless, the number 
of contractual disputes reaching the ECJ would be limited. An amendment of the 
Rome Convention would have its legal basis on Art. 65 ECT. It would be a measure 
within the field of judicial cooperation in civil law matters which, after the 
Amsterdam Treaty, does not fall under the ordinary provision regarding the 
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jurisdiction of the ECJ on preliminary rulings, Art. 234 ECT (ex Art. 177), but it is 
limited by the regime of Art. 68 ECT (ex Art. 73p). In consequence, any questions 
regarding the interpretation of e.g. the PECL or national law in relation to the Rome 
Convention, could solely be posed by “a court of tribunal of a Member State against 
whose decision there is no judicial remedy under national law”.106 Generally, this 
would be the Supreme Courts of the Member States.  
 In light of the above, the task of interpreting and applying an optional 
instrument of European contract law, better attuned to the needs of cross-border trade, 
would greatly fall upon the court systems of the Member States, being the recourse to 
the ECJ a last, although indispensable, safeguard. 
 
8. A European contract law database  
 
The current picture of contract law responds to what it has been called a multi-level 
legal regime,107 in which a constellation of rules from different origin e.g. 
communitary, national, international or transnational, coexist. The new paradigm of 
contract law (and, generally, private law) is indeed characterized by its highly 
specialization and fragmentation. This would still be so, irrespectively of a European 
contract law instrument is ever adopted.  
 The creation of information channels assisted by official institutions and 
trade associations could thus be an adequate complement to the strategy of 
harmonization here suggested. The compilation of a free on-line database of national 
legislation and case law in the field of contract law in all Community languages could 
be an important achievement in this direction. The latter would be of great help for 
courts adjudicating international contracts on the basis of a European contract law 
instrument and, what traders is concerned, it would alleviate the degree of legal 
uncertainty within the internal market.  
 The broad use of computerized legal databases such as LEXIS and 
WESTLAW constitutes, for instance, an important harmonizing factor in the U.S.A., 
facilitating to a huge extent the finding and use of legal sources from other 
jurisdictions.108 
 Similar initiatives have been taken in the field of international 
commercial law, respectively, by the Center for Transnational Law (CENTRAL), 
hosted by the University of Münster, with the launching of the Transnational Law 
Database, TLDB,109 and UNIDROIT, with regard to the UP (UNILEX).110  

                                                 
106 See G. Betlem and E. Hondius, European Review of Private Law, 2001, 15-16; J. Basedow, “The 
Communitarization of the Conflict of Laws under the Treaty of Amsterdam”, 37 Common Market Law 
Review, 2000, 687 ff., at 695; N. Fenelly, “The Area of ‘Freedom, Security and Justice’ and the 
European Court of Justice- a Personal View”, 49 International & Comparative Law Quarterly, 2000, 1 
ff., at 4. 
107 Ch. Schmid, EUI Working Paper LAW No. 99/7, 106; see also, e.g. Ch. Joerges, “The Impact of 
European Integration on Private Law: Reductionist Perceptions, True Conflicts and a New Constitutional 
Perspective”, Private Governanace, Democratic Constitutionalism and Supranationalism, Proceedings of 
the COST A7 seminar, Office for Official Publications of the European Communities, 1998, 205. 
108 W. Gray, “USA- E Pluribus Unum?”, 50 RabelsZ, 1986, 111 ff., at 135; M. Reinmann, “American 
Private Law and European Legal Unification- Can the United States be a Model?”, 3 Maastricht Journal of 
European and Comparative Law, 1996, 217-234, at 228, footnote 57. 
109 See K.P. Berger, “Lex Mercatoria Online”, Recht der Internationalen Wirtschaft 4/2002, 256 ff. 
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 The European Parliament in its resolution of 15th November 2001 has, 
in fact, suggested the compilation of a European contract law database.111 The 
Commission has also acknowledged the opportunity of creating a website listing 
information on standard terms and conditions throughout the EU. This would thus 
facilitate the development of a common European standard.112  

Although the computerization of law is far from infallible,113 and the 
compilation of a European contract law database may turn out to be a cumbersome 
task, one thing is beyond any doubt: it is easier to cope with legal diversity in the era 
of information technologies. 
 
9. Conclusions 
 
The Action Plan on a More Coherent European Contract Law and the Green Paper on 
the conversion of the Rome Convention of 1980 on the law applicable to contractual 
obligations into a Community instrument and its modernisation should necessarily 
complement each other. An amendment of the Rome Convention allowing parties to 
cross-border transaction to choose a neutral instrument of contract rules would 
contribute to a smoother functioning of the internal market with a minimal 
intervention on the part of the Community:  
 

1. By allowing the parties to choose a set of contract rules like the PECL as 
governing law, traders may achieve a beneficial degree of neutrality, 
flexibility and predictability in cross-border transactions.  

2. By avoiding the replacement of the Member States contract laws by a single 
uniform text, the availability of different sets of rules to allow parties to 
submit to the regulation that best suits the specific characteristics of their 
transaction, remains intact.  

3. This option does not require a direct substantive intervention at the political 
level, which could otherwise impair the quality of the uniform text. In turn, it 
implies the active involvement of the court systems of the Member States, in 
closer cooperation with the ECJ.  

4. Such a strategy is not excessively onerous, as it benefits from the expertise of 
the European scholarly already reflected in works like the PECL. In this way, 
merely academic enterprises may acquire the necessary legitimacy to function 
as a landmark in the harmonisation of contract law in Europe through the 
acknowledgment of the legal and business communities. 

5. Ultimately, the interplay between the PECL and domestic laws may bring the 
contract laws of the Member States closer together. 
 

For all the above reasons, it is here assessed that the text of the Rome Convention 
should be amended so that the scope of the parties’ choice of law under Art. 3 is 
extended to non-national instruments of contract rules. Where mandatory rules cause 
distortions of competition, legislative intervention may be nevertheless necessary. 
The same is true with regard to rules on contract formation and other areas of 
                                                                                                                                           
110 www.unilex.info. 
111 Resolution of the European Parliament A5-0384/2001, 15th November 2001, para. 14 j). 
112 COM (2003) 68 final, paras. 86-87. 
113 W. Gray, 50 RabelsZ, 135. 
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patrimonial law closely related to the functioning of the internal market i.e. credit 
securities on movables. In any case, an amendment of the Rome Convention in the 
sense above suggested would be a relatively non-costly and minor-interfering first 
step towards the removal of the obstacles which disturb the smooth functioning of the 
internal market. 

 
 

 
 
 

 
 


