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Contract law in the EU 

The Commission Action Plan and the Principles of European Contract Law 
 

1. On July 11 2001, the European Commission published a Communication on European Contract 

Law.1 The Commission asked the Council, the Parliament, ECOSOC, Governments, lawyers, 

academics, business and other interested “stakeholders” whether contract law should be unified or 

harmonized at a European level, and how far the EC should go in this direction. The 

Communication was the first consultation document issued by the European Commission that 

envisaged a fundamental discussion about the way in which problems resulting from divergences 

between contract laws in the EU should be dealt with. The Commission received hundreds of 

answers. Then on February 12, 2003 the Commission published an Action Plan2 which continues 

the consultative character of this process and presents the Commission’s conclusions based on the 

Consultation process which was launched by the July 2001 Communication. The present 

Communication is an answer to this Action Plan 

 

I. The Principles of European Contract Law 

2. 23 years before the Commission’s Action Plan was launched the European Commission on 

European Contract Law started its work. 

The Commission on European Contract Law (CECL) appointed itself. It was not established by any 

government or international authority. It decided to do a thing which it believed would be good for 

Europe, namely to draft common principles of contract law. In 1980 it began to work out the 

Principles of European Contract Law, hereinafter called PECL. The Legal Services of the European 

Commission supported the CECL in the first 12 years, but then in 1994 it got cold feet and stopped 

the support. There had been criticism of this support by some governments. 

                                                           
1 Communication from the Commission to the Council and the European Parliament on European Contract Law, COM 
(2001) 398 final, 11.7.2001 (OJ C 255, 13.9.2001, p. 1) see also Dirk Staudemayer in European Private Law Review 
2001, 1. 
 
2 BRUSSELS COM (2003) 68 FINAL, see also Dirk Staudemayer, The Commission Action Plan on European Contract 
Law, European Private Law Review 2003. 
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3. The background of the efforts 

The European Union of today is an economic community. Its purpose is the free flow of goods, 

persons, services and capital. The idea is that the more freely and abundantly these can move across 

the frontiers the wealthier and happier we will get. They move by way of contracts. It should 

therefore be made easier to conclude contracts and to calculate contract risks. However, those doing 

business abroad know that some of their contracts with foreign partners will be governed by a 

foreign law. The unknown laws of the foreign countries are one of their risks. The foreign laws are 

often difficult for the businessman and his local lawyer to understand. 

 This  risk faces more and more Europeans  both business people and consumers.  The foreign laws 

will make the citizen feel insecure, and may keep him away from foreign markets in Europe. Thus, 

the existing variety of contract laws in Europe may be regarded as a non-tariff barrier to the trade. It 

is the aim of the Union to do away with restrictions of trade within the Communities, and therefore 

the differences of law which restrict this trade should be abolished. 

Today, however, more and more Europeans are tempted, in some cases even forced to make 

contracts with foreigners.. We read advertisements in the foreign and international newspapers and 

other periodicals, and we see the ads on the internet. We realize the need to offer our goods and 

services on the European market. To buy and sell in Europe and not only at home has so many 

advantages that we must close our eyes to the foreign laws. When we deal on the internet we may 

not notice that we are dealing with a foreign supplier or customer and that a foreign law will apply 

to our contract. Admittedly it is not so often that the contracts we make give rise to legal disputes, 

but if they do the fact that foreign laws will apply will be a very unpleasant and  costly experience. 

The very risk is a non negligible cost and an unnecessary cost. 

 

In the last decades there have been important developments of the EU contract law. Most important 

are perhaps the Directives aimed at protecting the consumer as the weak party.3 Member States 

have been directed to provide the necessary legal remedies in order to help small and medium sized 

enterprises collect their money claims in a Directive of 29 June 2000 on combating late payment in 
                                                           
3 See Directives on Doorstep Sales (20 Dec. 1985, no 85/577), Consumer Credit (22 Dec. 1986, no 87/l02, amended by 
Directive 98/7), Package Tours (13 June 1990, no 90/314), Unfair Terms in Consumer Contracts (5 April 1993 no 93/13 
EC), Time Share Agreements (26 Oct. 1994, no 94/47), Distant Sales (20 May 1997 no 97/7), Certain Aspects of the 
Sale of Consumer Goods and Associated Products (23 May 1999 no 99/44) and Distance marketing of consumer 
financial services etc (23 September 2002 no 2002/65/EC). 
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commercial transactions.4 The Directive of 18 Dec. 1986 on the Self-employed Agent contains 

mandatory rules most of which protect the agent. 

The Union legislation mentioned above has provided some Europeanisation of the contract law. 

However, it is only a piecemeal and fragmentary harmonisation. It is not well co-ordinated, and, 

since the national laws of contract are different, it causes problems when it is to be adjusted to the 

various national laws. There is no uniform European law of contract to support these specific 

measures. 

 

4. The subjects covered 

The Commission on European Contract Law has made an effort to deal with those issues in contract 

which face business life of today, and which may advance the trade, especially the international 

trade.  

 

Part 1 of the Principles of European Contract Law was published in 1995.5 It treated performance 

and breach of contract which we called non-performance, and the remedies for non-performance. 

We started with these subjects because most disputes in contract deal with breach of contract and its 

consequences. A French edition of this first edition appeared in l997.6 

  

The second edition of the Principles was published in 19997. It covers formation, validity, 

interpretation and contents of contracts and the authority of an agent to bind his principal, and it 

includes a revised version of the Principles of Part 1. An Italian edition has appeared in 20018, a 

German edition in 2002.9  A French edition is being prepared, and so is a Japanese one.    

 

                                                           
4 Directive 2000/35, OJ L 2000 8 Aug. 2000 35-38 
5 Lando & Beale (eds), Principles of European Contract Law, Part 1. Performance, Non-performance and Remedies, 
Dordrecht 1995. 

6 Les principes du droit européen du contrat, L'exécution, inexécution et ses suites. Version francaise : Isabelle de 
Lamberterie, Georges Rouhette and Denis Tallon, La documentations francaise, 1997. 
 
7 Lando & Beale (eds), Principles of European Contract Law, Parts 1 and 2, The Hague 1999. 

8 Commissione per il diritto europeo de contratti, Principi di diritto europeo de contratti, Parte I e II, Editizione italiana a 
cura di Carlo Castronovo, Milano 2001. 
 
9 Grundregeln des Europäischen Vertragsrechts, Teile I und II, Kommission für Europäisches Vertragsrecht, Deutsche 
Ausgabe von Christian von Bar, Reinhard Zimmermann. 
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In 1997 the Third Commission began to draft additional rules on, plurality of creditors and debtors, 

assignment of claims, substitution of a new debtor and transfer of contract, set-off, prescription, 

illegality, conditions and capitalisation of interest. This Part III appeared in March of 2003.10 The 

work of the CECL has then been finished. 

 

5. The Study Group of a European Civil Code  

However, the CECL has got a successor. Since July 1999 a Study Group of a European Civil Code 

has been established under the leadership of Professor Christian von Bar, University of Osnabrück 

in Germany. Comparative studies and ensuing drafts of a code are now carried out in centers in 

Germany, Austria and the Netherlands. The centers are dealing with the specific contracts (notably 

sales and services), torts, negotiorum gestio, unjust enrichment and, in the law of moveable 

property, secured transactions and transfer of title. It is envisaged that the general principles of the 

law of contracts provided in the PECL I-III will be integrated in what may eventually become a 

European Civil Code.  

 

6. Working methods 

All the EU countries were represented in the Commission of European Contract Law, and there 

were also a Norwegian and a Swiss observer. The members were academics, but many of them 

were also practising lawyers. They were independent scholars. They believed that lawyers who did 

not belong to any specific political interest group would be the best guarantee to achieve our 

purpose, which is to draft what they as scientists and practitioners consider to be the most 

appropriate contract rules for Europe. 

 

The way in which we worked changed over the years, but the main features remained the same. For 

each subject or chapter a reporter was selected. In some cases a reporter was chosen, who came 

from a legal system which had good solutions or valuable experiences on the subject. Thus, for the 

chapter on damages in contract we had an English reporter, for the Chapter on the authority of the 

agent a German reporter and for the rules on force majeure and hardship (imprévision) a French 

reporter. In other cases, such as prescription and set- off, a reporter was found who had done 

extensive comparative research on that subject. 

                                                           
10 Lando, Clive, Prüm  & Zimmermann  (eds.) Principles of European Contract Law, Part 3, The Hague 2003 
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The reporter first submitted a position paper in which he introduced the leading ideas of his coming 

draft. This was dome on the basis of his own research  The position paper was discussed in a 

Drafting Group of four or five members. Each of them belonged to one of the European legal 

families and they would  if they found it apporpriaste bring in the necessary aspects of their laws. 

The revised version was then decided upon in the full Commission. The members were experts in 

their domestic contract law and would  bring into the discussion those aspects of their law which 

they found could contribute to the discussion. They knew whether their law had anything to offer 

and their knowledge sufficed . This procedure saved the Commission for much research before the 

rules were agreed on  

 The following draft chapter which now contained the articles and the comments that explained the 

purpose and the operation of the articles. was discussed and amended  by The Drafting Group and 

subsequently in the full Commission  Each chapter went from the Reporter to the Drafting Group, 

and then to the Commission two or three times before it was finally adopted by the Commission. 

The Members of the Commission then each supplied information on the attitude of his national law 

to the issues treated in each article. On this basis the Reporter added the Notes, which provided a 

survey of the legal systems. In this way the necessary research  on the national laws was done An 

editing group controlled the consistency and correctness of the language used. The final editing was 

done by the editors. 

Unlike some other groups we let the reporter do the initial research on his subject. The additional 

comparative “control” was as mentioned taken care of by the Members of the Drafting Group and 

of the Commission. 

 

7. The sources of inspiration 

In the European Union, where a common law cannot be claimed to exist the Principles can state 

what the CECL believes the law should be. A few fundamental principles are common to the 

European legal systems, but the common core is not nearly as copious as the common law of the 

United States, The PECL can not restate the laws of the European countries. 

 

The Commission has paid attention to all the systems of the Member States. The rules of the legal 

systems outside of the Communities have been considered, and so have the American Restatement 

on Contracts and the Vienna Sales Convention (CISG). Some of the Principles reflect ideas which 

have not yet materialised in the law of any state. In short, on a comparative basis the Commission 
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has tried to establish principles which it believed had regard to the economic and social conditions 

in Europe. 

 

8. The purpose of the PECL. 

The PECL do not bind the courts. They can only work by their force of persuasion.11 However, the 

main purpose of the European Principles is to serve as a first draft of a part of a European Civil 

Code. 

 

The PECL may also perform a function similar to that of the American Restatement of the Law of 

Contract, which was published in its second edition in 1981. The Restatement is a non-binding body 

of rules which purport to state the Common Law of contracts of the United States. It offers its rules 

to courts and arbitrators which need help and advice. It is part of the lex mercatoria.  

 

9. The style 

An attempt has been made to draft short rules, which are easily understood by the prospective users 

of the Principles, the practising lawyers and business people. In order to ascertain this and to learn 

their attitude to the individual articles Part 1 of the Principles have been discussed with practising 

lawyers in six of the Member States (Belgium, England, France, Germany, Portugal and Spain). 

These lawyers were quite sympathetic to our efforts. However, we were told by the lawyers in 

London that the rules resembled the civil law, notably the French civil code too much, whereas the 

lawyers in Paris thought that we had drawn too much on the English common law. 

 

The PECL only covers the general part of the law of contracts. The rules drafted are general 

principles, not rules which go into details.  

 

10. The spirit of the Principles 

Freedom of contract is a basic principle of the PECL. However, the rule is subject to important 

restrictions, some of which are laid down in the chapters on validity and illegality. As a French 

scholar12 notes, the PECL are governed by a strong esprit collectif, which manifests itself by the 

prominent role of the good faith principle which is mandatory. 

                                                           
11  Denis Mazeaud, A propos du droit virtuel des contrats: Reflexions sur les principes d'Unidroit et de la Commission 
Lando. Mélanges Michel Cabrillac, Paris 2000, p 205ff, 206. 
12  See Mazeaud op. cit. note 10. 
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PECL leaves more in the hands of the individual party than some of the national civil codes. One 

party may, for instance, by mere notice to the other party declare a contract avoided for a vice de 

consentement.13 As under the CISG a party may also terminate the contract in case of fundamental 

breach by the other party.14. This power makes it possible for a party to fix the status and the terms 

of the contract without waiting for a court to decide the matter. The party acts subject to the 

standard of reasonableness and under the subsequent control of the court, but the court cannot save 

a contract, which one party has destroyed, by an unjustified avoidance or termination. It can only 

award damages to the aggrieved party.  

On the other hand, the Principles give the judge powers which some courts do not have. The judge 

may act as a saviour of the contract. On the request of a party he may in stead of voiding it adapt a 

contract tainted with undue influence in order to bring it in accordance with what might have been 

agreed had the requirements of good faith and fair dealing been followed.15 

 

The rules of the PECL on hardship have been inspired by the rules in the Italian c.c. art 1467 wich 

give a disadvantaged party relief in case of essesiva onorosita. However, when the efforts of the 

parties to renegotiate the terms of the contract have failed, the court may adapt the contract in order 

to distribute between the parties in a just manner the losses and gains resulting from the changed 

circumstance.16 The court can do that even if the party, who is claimed to have inflicted hardship on 

the other party, did not offer to modify the conditions of the contract. 

 

Under the PECL the judge may also act as a “social engineer” who frames a contract which the 

parties were unable to make on efficient reasonable or complete terms. The parties may agree that 

the price or other conditions may be determined by one of the parties, but the court may change a 

term in case of an unreasonable determination of that term by that party.17.When a third person, who 

was appointed to fix the price or another term, refuses to do so or disappears, the court may appoint 

a third person in stead.18 

 

11. The Unidroit Principles and the PECL 

                                                           
13  Art 4:112. 
14  Arts 9:301 and 9:303 (1). 
15  See art 4:109. 
16  See Art 6:111 (3). 
17  Arts 6:105 and 6:106 (2). 
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The same spirit and a similar working method governed the Working Group which made the 

Unidroit Principles of International Commercial Contracts which were published in 1994.19 Some 

of the members were the same in the CECL and the Unidroit Group, and the mutual give and take 

was considerable. However, the members of the Unidroit group came from all the five continents.20  

The Unidroit Principles were meant as optional rules, a World Restatement on the Law of 

Contracts. They were not originally intended to become a World Code.21 However they have been 

widely used by arbitral tribunals in international commercial disputes. 

 

The Unidroit Group is continuing its work so that the final edition will cover almost the same 

subjects as the Principles of European Contract Law Parts I-III. Most of the rules are similar, if not 

in formulation, then in substance. They are in many respects governed by the same general ideas 

and draw from the same sources of inspiration. Several of the rules on formation of contracts, on 

performance, non-performance (breach of contract) and remedies for non-performance are also 

similar to those of the Vienna Convention on Contracts for the International Sale of Goods (the 

CISG).  

 

PECL, the Unidroit Principles and CISG are the crucible for the coming developments of Europe’s 

if not the World’s future contract law.22 Using a biblical expression we may also talk about Three 

Gospels for the future world law of contract.  

 

 

II. The Action Plan of the EU Commission of 12 February 2003 

12. The background for the Action Plan appears to be the same as that of the CECL. The existing 

Union legislation on contracts is only a piecemeal and fragmentary harmonisation and, as numerous 

of the stakeholders, who reacted to the July 2001 Communication pointed out, it is not well co-

ordinated. The implementations in the Member States of the EC contract Directives have been 

widely different. This is partly due to the fact that the national contract laws differ, and that the 

rules in the Directives have to be adjusted to the national laws. There is no uniform European law of 

                                                           
19  Principles of International Commercial Contracts, UNIDROIT, Rome 1994. 
20 The UNIDROIT Group did not set up Drafting Groups, and notes on the national laws were not provided. 
21  On whether the Unidroit Principles may become part of a future Global Commercial Code, see M.J Bonell, in 
Uniform Law Review, Vol. V, 2000, p 199ff and Lando, Principles of Europeran Contract Law and Unidroit Principles, 
Centro di studi e ricerche di diritto comparato e straniero, Saggi, Conferenze e Seminari 49, Rome 2002. 
22 ;Mazeaud, op.cit. note 10, 207. 
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contract to ensure a uniform implementation. In addition, the existing variety of contract laws in 

Europe is a barrier to the trade. Many answers to the July 2001 Communication have criticised the 

divergence of rules on fundamental issues of contract law which create problems and entail higher 

transaction costs. The EU Commission shows by convincing examples how the differences between 

the contract laws in Europe cause great difficulties for operators of all kinds. 

Therefore a uniform application in the Member States of the existing EU contract law, which the 

EU Commission calls the EC aquis, must be ensured. This law should also be coordinated. In 

addition there is a need “for a smooth functioning of the internal market”, and this probably means 

that a harmonised or even unified contract law, both the general principles and the specific 

contracts, might be necessary to achieve that aim. 

 

The Action Plan suggests a mix of non-regulatory and regulatory measures. The EU Commission 

will continue the so-called sector-specific interventions, which we find in the Directives on time 

share contracts and package tours. In addition, it considers to take measures 

- to increase the coherence of the EC acquis in the area of contract law, 

- to promote the elaboration of EU-wide general contract terms, and 

- to examine further whether problems in the European contract law area may require non sector- 

specific solutions such as that which the Commission calls an Optional Instrument.  

 

The EU Commission will seek to increase, where necessary and possible, coherence between 

Instruments, which are part of the EC contract law both in their drafting and in their implementation 

and application by the Members. In other words, it will try to abolish the present lack of 

coordination both between the Directives and between their application in the various Member 

States. 

  

13. The Frame of Reference and The Optional Instrument 

As for the so-called non-sectoral approach the Commission will begin by elaborating a common 

Frame of Reference. It should define fundamental concepts and abstract terms like “contract” or 

“damage”, and it should also provide rules that apply for example in the case of non-performance of 

contracts. This will be done on the basis of research to be made and with the help of all interested 

parties, i.e. Governments, scholars, bar associations, the judiciary, business etc.  

 



 10

An objective of the Common Frame of Reference is to form the basis for the Optional Instrument. 

The Commission will examine whether an Optional Instrument may be required. It intends to 

launch a reflection on the opportuneness, the possible form, the contents and the legal basis for 

possible action of such a measure. Whether the new instrument would cover the whole scope of the 

Common Frame of Reference or only parts thereof, or whether it would cover only general contract 

law rules or also specific contracts, is at present left open. There are indications that the Optional 

Instrument might also cover rules on credit securities on movable goods and the law of unjust 

enrichment. Whether tort law should also be included remains to be seen. 

 

This Optional Instrument will exist in parallel with, rather than instead of national contract laws and 

will come in all Community languages. The Action Plan does not envisage a European Code of 

Contract to apply as a binding instrument for both internal and cross border transactions.  

 

This Optional Instrument is conceived as a kind of Code in a pupal condition. It may either become 

a non-binding instrument to be voluntarily adopted by the parties to a cross- border transaction. This 

would give parties the greatest degree of contractual freedom. They would only choose the new 

instrument if it is suited for their economic or legal needs better than the national law applicable to 

the contract. Or the optional instrument may be one which applies to such a cross border transaction 

unless the parties choose to opt out, and apply a national law in stead. The idea behind this option is 

probably that it will save the parties from the trouble of negotiating about, which law will apply to 

their contract. It will also save parties, who did not negotiate or whose negotiations failed, from 

speculations about which law will then apply. 

 

It is the opinion of the EU Commission that contractual freedom should be one of the guiding 

principles of such an instrument. Restrictions on this freedom should only be envisaged where this 

could be justified for good reasons. Therefore, it should be possible for the specific rules of such a 

new instrument, once it has been chosen by the contracting parties as the applicable law to their 

contract, to be adapted by the parties according to their needs. Only a limited number of rules 

within this body, for example rules aiming at protecting the consumer, should be mandatory. One 

would have to consider, inter alia, the question whether the Optional Instrument (if it were a 

binding instrument) could exclude the application of conflicting mandatory national provisions for 

areas which are covered thereby.  
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14. Common European Standard Contract Terms.  

Standard contract terms, which are applicable European-wide can facilitate cross-border 

transactions and help to avoid that national standard terms are a barrier to the intra-community 

trade. The EU Commission will promote the projects of trade associations or other interested parties 

which have sectoral, Europe-wide applicable standard contract terms or intend to establish such 

terms. The EU Commission will assist in the exchange of information concerning such initiatives 

with the help of a specific website. Furthermore, the Commission intends to publish guidelines, 

which will clarify to interested parties the limits which mandatory rules impose upon them. This 

measure can be implemented on a short-term basis; the Action Plan mentions a year after the end of 

the consultation following the adoption of the Action Plan. 

 

15. The Research to be Made 

In order to ensure that the Common Frame of Reference meets the needs of the economic operators 

and offers a model in regulatory approaches to contract law, the Commission intends to finance 

extensive research in this area. The research can be expected to contain the following elements. 

It should deal essentially with contract law, above all the relevant cross-border types of contracts 

such as contracts of sale and service contracts. The subjects covered include general rules on the 

conclusion, validity and interpretation of contracts as well as performance, non-performance and 

remedies. 

The existing national laws should be studied in order to find possible common denominators, 

develop common principles and, where appropriate, to identify the best solutions. It is particularly 

important to take into account the case law of national courts, especially the highest courts, and 

established contractual practices. The existing EC contract law and relevant binding international 

instruments, above all the CISG, should be analysed. The Frame of Reference established on the 

basis of this research should help the existing acquis to be improved and simplified and to ensure 

the coherence of the future acquis. This means that the Common Frame of Reference should 

provide for common solutions where the Acquis i.e. the Directives and other EC instruments have 

created problems. 

 

The research activities should provide for an assessment of the economic implications of the results 

for the economic operators, i.e. industry, retail business, legal practitioners and consumers. The 
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Commission intends in any case to consult widely with stakeholders and other interested parties on 

the draft Common Frame of Reference in order to ensure that it meets the needs of economic 

operators. 

As far as the organisational aspects are concerned, it is not the Commission’s intention to “re-invent 

the wheel” in terms of research activities. The  

Commission acknowledges the existing research activities. It is essential that these activities are 

continued and exploited to the full. Therefore, the main goal is to combine and co-ordinate the 

ongoing research in order to place it within a common framework following several broad 

approaches. Only where ongoing research does not cover all the areas concerned, would it be 

desirable that new research activities fill these gaps. 
  

III. The present writer’s comments 

 

16. The position of the EU Commission to the Code Idea as it is envisaged by the CECL is cautious. 

Even its choice of words reveals the caution. To provide general principles of contract law is called 

a non-sectoral approach. The act which is to contain these principles is called an Optional 

Instrument.  

One can understand that the European Commission is cautious. The Code idea received little 

support in the answers to the July 2001 Communication  although  several of the Communications 

showed how urgent the need is for such a Code  Many lawyers claim that the EC treaty does not 

provide a legal base for a binding Code, and to day the majority of law professors, judges and 

practicing lawyers, and also many non-lawyers oppose the idea of unification by codification. Many 

do not like the trouble it takes to familiarize oneself with a new body of law. Some consider the 

national law to be part of the nation’s cultural heritage. It reflects the spirit of the people. The truth 

about contract law, they argue, is not the same for a Swede and a Greek, for an Englishman and for 

a German. 

However, contract law is not folklore. It is based on ethics, economics and technique. The common 

economic, cultural and political background of the Europeans has made it possible to draft common 

principles favourable for the economy and technically expedient. It has even been possible to reach 

agreement on a world wide basis. In 1980 delegates from all over the world succeeded in adopting 

the CISG, which is now in force in over 62 states covering almost every legal culture in the world. 
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The reluctant position of the lawyers and others is contradicted by the actual needs.. The differences 

between the contract laws in Europe entail high transaction costs and cause great difficulties for 

operators of all kinds. They need to be spared the trouble of negotiating or speculating about which 

law will apply to their contract. They need one Code to apply. 

 

17  As far as the drafting of the Common Frame of Reference and the Optional Instrument is 

concerned it is not quite clear to which extent the EU Commission will use the work which the 

Commission on European Contract Law has done. That would be good idea. 

18. It will be an enormous effort to embark upon a research, where the laws of all the 25 or more 

EU Member States on each single issue shall be studied. It is submitted that the research work done 

by the Commission on European Contract Law and the Study Group on A European Civil Code and 

by the authors of the great standard works, such as the International Encyclopedia of Comparative 

Law23 and Zweigert & Kötz,24 will meet most of the needs. A working method as the one used in 

the CECL and the Unidroit Group would suffice in many cases. Most of the necessary research has 

been done and need not be done all over again .The laws of the new Member states are either 

heavily influenced by the existing  systems in the EU of to day or  are in the process of being 

amended. And in the process of drafting the European Civil Code the new Members will get ample 

opportunity to bring their viewpoints in the same way as was done in the Commission on European 

Contract Law 

 

19 The promotion of EU-wide standard terms and conditions is a  measure  whose importance may 

be easily over-estimated.. The drafting of such terms is best undertaken by the trade associations or 

professional societies. The work of their promotion is an area where self-regulation is generally  

more effective than  government promoted terms. However, the Commission might encourage the 

trade associations to draft standard terms and conditions which use the language of the Code after 

the Code  has been established. 

 

 19  I find the process proposed  by the Commission to be too slow and the end goal to be too 

modest  

                                                           
23 International Encyclopedia af Comparative Law, under the auspices of the International Association of Legal 

Science, Tübingen, 1971-. 
 
24  Zweigert & Kötz, Introduction to Comparative Law, 3d ed. Oxford 1998. 
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 The   Frame of Reference appears to be unnecessary. PECL and the Civil Code  can easily fill up 

the functions of the Frame of Reference. One should go directly to the Optional Instrument which 

should be named a European Civil Code. 

In the Communication to the European Commission on European Contract Law submitted in 

October 2001  as a Joint Response of the Commissionon on European Contract Law and the Study 

Group on A European Civil Code Professor von Bar and I proposed a phased plan towards 

harmonising core areas of private law The end phase should be a binding Civil  Code  for Europe.  

 

Other Communications have as mentioned above shown how urgent the need is to get a uniform 

contract law for Europe. The Commission should therefore consider a  first phase in which  the 

Code will apply to intra-community trade unless the parties agree otherwise. In the second phase the 

code should be binding on the parties to the intra-community trade and in the third and final phase it 

should be binding for internal trade as well. The two first phases should be of a relatively short 

duration   In Europe of to day the national frontiers are disappearing and will disappear more and 

more In the long run  to have national laws govern internal and a Code govern cross border 

transactions will become increasingly difficult. It is already very problematic for the electronic 

commerce. The Code should therefore apply both to internal and to intra- community trade..  

 

In fact we need a Code and we cannot wait too long  We have a situation where a dominating 

conservatism, which is a political reality, is incompatible with the actual needs. 

 

16 May 2003  

Ole Lando 

 

 

 
 


