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Re: Action Plan on European Contract Law 

 

Contribution on certain issues regarding the optional 
instrument 

The following contribution contains the main submissions of a paper delivered at a 
conference of the Academy of European Law (ERA), Trier, Germany, in April 2003. 
The complete version of the paper will be submitted to the Commission by the 
Academy of European Law separately. 

The contribution starts from the assumption that the optional instrument as envisaged 
by the action plan is in the first place aimed at cross-border contracts (cf. I, II below), 
but does not exclude the possibility of being applied to domestic contracts (cf. III 
below). 

In the field of cross-border contracts, the most important transaction is the commercial 
sales contract. The contribution therefore focuses on this type of contract (cf. I below). 
Other types of contract are dealt with shortly (cf. II below). 

I. Commercial cross-border sales 

1. In the field of commercial cross-border sales an optional instrument would be a 
useful step to take. 

2. The optional instrument should provide general rules of contract law (general part 
of the instrument) and restrict the rules on commercial sales to an incorporation of 
the Vienna Sales Convention (CISG). 

a) Incorporation of the CISG 

The CISG is in force in most of the member states and has found 
widespread recognition throughout the world. Ignoring the CISG in a 
European optional instrument would bring Europe out of tune with (large 
parts of) the rest of the world and create new uncertainties with regard to 
the sphere of application. 
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On the other hand, the CISG does not cover all the issues regarding 
commercial sales contracts. The gaps in its sphere of application largely fall 
into the area of the general law of contract. These gaps could be filled by 
an optional instrument which provides such general rules on contracts. 

b) Scope of the rules on general contract law 

The optional instrument should therefore contain rules on general contract 
law (e.g. formation, validity, non-performance, possibly prescription...). In 
case of a conflict between the general rules and the CISG, the CISG should 
take precedence. 

c) Models for the rules on general contract law 

When drafting the rules on general contract law, one should take into 
account the existing European restatements and drafts (e.g. the Principles 
of European Contract Law). Particular weight should, however, be given to 
the UNIDROIT Principles of International Commercial Contracts which have 
found substantial recognition throughout the world. 

3. The optional instrument should take the form of a regulation. 

4. The sphere of application of the optional instrument should follow the opt-out 
approach. 

a) The “objective applicability” should depend on the place of business of the 
parties. It is open for discussion, whether one requires both parties to have 
their place of business within the Community or whether one regards it as 
sufficient if one of the parties has its place of business in the Community. 

b) The requirements for an agreement by the parties to apply or to exclude the 
application of the optional instrument should be precisely defined in the 
instrument in order to avoid uncertainty. 

II. Other cross-border contracts 

The general part of the optional instrument could serve as a general basis for other 
cross-border contracts than commercial sales (e.g. service contracts, consumer sales), 
but does not necessarily have to do so. If it does, an opt-in solution would be advisable. 
Alternatively the optional instrument could also contain specific rules for these 
contracts. 

III. Domestic contracts 

The optional instrument could be open for an application to domestic contracts. If it 
does, an opt-in solution would be advisable. 

 
Prof. Dr. Peter Huber 
 
Note: This contribution shows the personal opinion of the author. It is in no way meant to be an exhaustive 

study on the matter. The author does not accept any responsibility for mistakes or omissions. 


