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I. The optional instrument according to the action plan 

The action plan1 raises the question of whether it would be adequate to create an optional 

instrument in the field of European contract law. Of course, the action plan does not try to 

give any definite answers. Its main purpose is to start a discussion about the matter. 

Nevertheless it contains important information as it sets the frame in which the discussion has 

to take place. I would therefore like to start by having a look at what the action plan actually 

says about the optional instrument. 

There are several points which can be structured under two headings: the scope of application 

of the optional instrument and the contents of the optional instrument. 

1. The scope of the optional instrument 

a) Cross-border contracts only 

In my view, the action plan proceeds on the assumption that the optional instrument is - at 

least for now - intended for use in cross-border contracts. It is meant to exist parallel to the 

national rules, rather than replacing them completely.2 I will therefore restrict my paper on the 

issue of cross-border contracts. 

                                                 

1 Communication from the Commission to the European Parliament ant the Council: A More coherent European 

Contract Law - An Action Plan, Official Journal 15.3.2003, C 63/1 Nr. 89 et seq. 
2 Action Plan (Fn. 1), Nr. 90, 92. 
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The action plan is supposed to “provide parties to a contract with a modern body of rules 

particularly adapted to cross-border contracts in the internal market”.3 One advantage, 

according to the Commission, is that this would provide the parties with a “neutral” set of 

rules on which it may be easier for them to agree than on one of their respective national laws. 

A second advantage is supposed to derive from the fact that the economic operators would 

become (more) familiar with the rules of the optional instrument which would encourage 

them to conclude cross-border-contracts thereby facilitating the cross-border exchange of 

goods and services. The action plan expressly states that this is of particular importance to 

Small and Medium sized Enterprises (SMEs) and consumers. 

b) Opt-in - opt-out? 

Any legal instrument for cross-border contracts has to give an answer to the question of 

whether it will only apply if the parties choose it as the applicable law or whether it should 

apply in an objectively described set of circumstances. This is the question of opt-in or opt-

out which has been dealt with by Karen Battersby already, so that I will keep the matter short. 

The action plan does not give a definite answer to this matter: Both an opt-in-solution and an 

opt-out-solution are therefore possible. In my opinion, however, the possibility of an opt out 

must be given, even if one decides that the instrument can apply on a purely objective basis. 

c) Areas covered by the optional instrument 

The action plan does not give any detailed guidelines regarding the areas to be covered by the 

optional instrument. The instrument is supposed to take into account the common frame of 

reference as a basis, but does not have to cover all of the areas dealt with there. Furthermore, 

it is left open whether the instrument should “cover only general contract law rules or also 

specific contracts”.4 This is a very interesting remark on which we are going to come back 

later. 

Finally, one further issue is raised by the action plan, i.E the relationship between the 

instrument and the Vienna Convention for the International Sale of Goods (CISG). The 

answer is, however, left open: Everything is possible therefore, from a rival international sales 

                                                 

3 Action Plan (Fn. 1) Nr. 90. 
4 Action Plan (Fn. 1) Nr. 95. 
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law in Europe to a solution in which the instrument would simply not govern the matters 

covered by the CISG.5 

2. The contents of the optional instrument 

As for the contents of the optional instrument, the action plan addresses two points. First, it 

says that the action plan should take into account the common frame of reference. Secondly, it 

lays particular stress on the principle of contractual freedom which is supposed to be one of 

the guiding principles of the instrument. The action plan draws several conclusions from this: 

First, the parties should be free to adapt the instrument to their needs.6 Secondly, mandatory 

law is supposed to be restricted to a narrow field, for example consumer protection.7 

II. The existing framework 

The optional instrument will not operate in a legal vacuum. It will have to fit into the existing 

system of private international law in Europe, and it will have to compete with other legal 

instruments dealing with international contracts. 

1. Private international law 

a) Present state 

aa) Rome Convention 

At present, the most important set of rules is provided by the Rome Convention of 1980. I 

assume that it is well known to all of us and I therefore restrict myself to a very brief 

overview. 

The Convention starts from the principle that the parties may choose the law applicable to 

their contract (Art. 3). Although its freedom of choice is, as a rule, rather wide, there are 

nevertheless certain restrictions, i.E in consumer contracts (Art. 5(1)), in individual contracts 

of employment (Art. 6 (1)) and with regard to certain mandatory rules (Art. 3(3), 7(1), 7 (2)). 

An issue which has raised controversial debates is whether the parties can choose a set of 

rules which is not part of the law of a state, for example the recently published UNIDROIT 

                                                 

5 Action Plan (Fn. 1) Nr. 96. 
6 Action Plan (Fn. 1) Nr. 93, with express reference to Art. 6 CISG. 
7 Action Plan (Fn. 1) Nr. 93 f. 
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Principles of International Commercial Contracts or, more generally, the so-called lex 

mercatoria. 

In the absence of a choice of law by the parties, the Convention follows the principle of the 

proper law, the contract then being governed by the law of the country with which it is most 

closely connected (Art. 4). In the interests of legal certainty, the Convention provides for 

several presumptions. The basic rule here is that the contract is presumed to be most closely 

connected with the country where the party who is to effect the performance which is 

characteristic of the contract has his habitual residence (Art. 4(2)). Other presumptions 

concern contracts on immovable property and contracts of carriage. Finally, there is an 

“exception clause”: The court can disregard these presumptions if the case is more closely 

connected with another country (Art. 4(5)). 

Under certain conditions the Convention contains special rules for weaker parties (consumers 

and employees, Art. 5, 6). The choice of a law by the parties to the contract may not deprive a 

consumer or an employee of the protection of the mandatory provisions of the law which 

would be normally applicable to them – as designated in accordance with the general rules of 

the Convention – in the absence of a choice of law. In the absence of a choice of law, a 

consumer contract is governed by the law of the country of the consumer’s habitual residence, 

and an employment contract is governed by the law of the place in which the employee 

habitually carries out his work in performance of the contract or in the absence of such a 

place, the law of the place in which he was engaged. 

The scope of the Convention is rather far-reaching. It covers the law of contract in a very 

broad sense, in particular its interpretation, matters of performance or non-performance, 

extinction and nullity of the contract and matters of prescription (Art. 10). However, several 

matters are excluded from its scope of application, e.g.: status and legal capacity of natural 

persons; the economic affairs of the family matters (wills, successions, marriage settlements, 

contracts covering maintenance responsibility); negotiable instruments; company law; 

arbitration and choice of forum agreements; trust agreements (Art. 1(2)); certain insurance 

matters. 

bb) Rules in sectoral instruments 

A number of secondary instruments (in Particular directives) contain certain rules on the 

applicable law. This is true in particular for many of the consumer protection directives which 
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usually say that the consumer must not be deprived of his rights by the choice of a third state, 

if the contract has a close connection to the territory of the member states.8 These rules (to be 

precise: the national rules which transform them) take precedence over the Rome Convention 

(cf. Art. 20 Rome Convention). 

b) Plans for reform 

The status quo that I have just outlined is, however, about to change. The Commission has 

presented a Green paper on the conversion of the Rome Convention into a community 

instrument and on its modernisation.9 The paper raises 20 specified questions. Amongst these 

issues are, inter alia: the problems resulting from the dual system of the Rome Convention on 

the one hand and the conflict rules in the sectoral instruments on the other; the relationship 

between the Rome Convention and existing international conventions; the rules on insurance 

contracts; the choice of non-state law; the consumer protection rules; the rules on mandatory 

provisions. 

These few examples show that most of the issues arising with regard to the future optional 

instrument will be touched by the reform of the Rome Convention. The conflict of laws 

framework for the discussion of the optional instrument is therefore rather vague at the 

moment, particularly where consumer rules and mandatory provisions are concerned. 

2. Uniform Law 

a) CISG 

The optional instrument as envisaged by the Action Plan will not be limited to rules on the 

applicable law, but is intended to provide a set of material rules actually governing and 

deciding the relevant contract law issues. It will therefore have to compete with other 

instruments aiming at the same objective. 

The central player in this field is undoubtedly the Vienna Convention on the international sale 

of goods which is in force in more than 60 states worldwide and commonly regarded as a 

success story. We will come back on it later. 
                                                 

8 See f.ex. Art. 7(2) Directive 1999/44/EC on certain aspects of the sale of consumer goods and associated 

guarantees; Art. 6(2) Directive 93/13/EEC on unfair terms in consumer contracts; Art. 12(2) Directive 97/7/EC 

on the protection of consumers in respect of distance contracts. 
9 Green Paper on the conversion of the Rome Convention of 1980 on the law applicable to contractual 

obligations in a Community instrument and its modernisation, 14.1.2003, COM (2002) 654 final. 
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b) UNIDROIT 

There are, however several other instruments which provide uniform rules in the field of 

contract law, for example the UNIDROIT-Conventions on International Factoring and on 

International Financial Leasing - both in force in several states - and the UNIDROIT-

Convention on International Interests in Mobile Equipments (not yet in force).10 These 

instruments concern special contracts or special areas of the law. If the optional instrument 

were to cover these areas, one will have to take into account that these instruments exist, to 

ask whether a separate instrument is necessary or whether it could be an option to simply join 

these Conventions. 

Another instrument which has gained considerable importance over the last few years are the 

UNIDROIT Principles of International Commercial Contracts11, which cover general matters 

of contract law (such as formation of the contract, validity, interpretation, performance and 

non-performance). These principles are not a Convention in the traditional sense, as they are 

not supposed to be ratified and applied as part of the national law of the Contracting states. 

They are rather a body of soft law, one could also say a codification of the lex mercatoria. 

What are they meant for in practice? According to the preamble they 

• shall be applied when the parties have agreed that their contract be governed by them, 
• may be applied when the parties have agreed that their contracts be governed by 

general principles of law, the lex mercatoria or the like, 
• may provide a solution to an issue raised when it proves impossible to establish the 

relevant rule of applicable law, 
• may be used to interpret or supplement international uniform law instruments, 
• may serve as a model for national and international legislators. 

 

The practical relevance of the UNIDROIT-Principles should not be underestimated. The 

Unilex-Database12 counts 72 judgments and arbitral awards which apply or refer to these 

principles.13 Let me simply quote from a Swedish arbitral award in a case where there was no 

choice of law clause in the contract: 

                                                 

10 For detailed information see www.unidroit.org. 
11 Unidroit (ed.), Principles of international commercial contracts, 1994. See also 

www.unidroit.org/english/principles/pr-main.htm, with information on the planned enlargement of the 

Principles. 
12 www.unilex.info. 
13 See also Bonell (ed.), The UNIDROIT Principles in practice, 2002; Unidroit Principles of International 

Commercial Contracts - Reflections on their use in International Arbitration, ICC International Court of 
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“This leads the Tribunal to conclude that the issues in dispute between the parties should 
primarily be based not on the law of any particular jurisdiction, but on such rules of law that 
have found their way into international codifications or such1ike that enjoy a widespread 
recognition among countries involved in international trade. Apart from international 
conventions such as the Convention on International Sales of Goods (CISG) and other 
conventions that are not directly applicable on a licence agreement, the only codification that 
can be considered to have this status is the UNIDROIT Principles of International 
Commercial Contracts. The UNIDROIT rules have wide recognition and set out principles 
that in the Tribunals opinion offers a protection for contracting parties that adequately reflects 
the basic principles of commercial relations in most if not all developed countries. The 
Tribunal determines that the rules contained therein shall be the first source employed in 
reaching a decision on the issues in dispute in the present arbitration.”14 

c) European instruments and initiatives 

Finally, and last, but certainly not least, there are already instruments on the European stage. 

The Principles of European Contract Law have been steadily growing and and now cover 

most areas of the general law of contract and of the general part of the law of obligations, 

including rules on cases of plurality of parties, on the assignment of rights and on the 

prescription of claims. They therefore deal with more areas of contract law than the 

UNIDROIT-Principles. However, in so far as they deal with the same issues, the rules they 

offer are largely similar to each other - an observation which may go back to the fact that a 

considerable number of people served on the drafting committees for both instruments. The 

scope of application of the European Principles, too, is similar to the mechanisms provided 

for in the UNIDROIT-Principles: 

Article 1:101: Application of the Principles  
(1) These Principles are intended to be applied as general rules of contract law in the 
European Union. 
(2) These Principles will apply when the parties have agreed to incorporate them into their 
contract or that their contract is to be governed by them. 
(3) These Principles may be applied when the parties: 
(a) have agreed that their contract is to be governed by "general principles of law", the "lex 
mercatoria" or the like; or 
(b) have not chosen any system or rules of law to govern their contract. 
(4) These Principles may provide a solution to the issue raised where the system or rules of 
law applicable do not do so. 
 

                                                                                                                                                         

Arbitration Bulletin, Special supplement, 2002. 
14 Separate Arbitral Award 117/1999, rendered in 2001, Arbitration Institute of the Stockholm Chamber of 

Commerce, Stockholm Arbitration Report 2002:1, p. 58, with observations by H. Kronke, p. 65; see also 

www.unilex.info. 
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It has to be kept in mind that the work on the European Principles has not come to an end. It is 

carried on within the frame of the Study Group on a European Civil Code.15 There is, inter 

alia, a draft of a chapter on sales contracts, which is closely connected to the General Rules of 

the Principles. Thus, for instance, draft Art. 401 says that if the delivered assets do not 

conform to the contract, the buyer may exercise the rights provided in the general part of the 

Principles, except where the rules in the special sales chapter derogate from them. It is 

obvious that the European Community should not ignore these Principles when preparing the 

optional instrument provided for in the Action Plan. The same is true of the Draft of a 

European Contract Code which has been presented by the Academy of European Private 

lawyers.16 

III. Options for the optional instrument - Commercial sales contracts 

In the first part of my paper I have tried to outline the framework into which an optional 

instrument would have to fit. Let us now have a closer look at what exactly is left for an 

optional instrument as it is envisaged by the Action Plan. This is not the place to attempt an 

exhaustive study on this matter. I will therefore focus on commercial sales contracts, leaving 

aside for the moment the question of consumer contracts and other types of contract. 

1. The CISG - a central player ... in need of support 

As I have indicated already, there is no way ignoring the Vienna Convention on international 

sales contracts in this field. It is in force in most of the member states - prominent outstanders 

are the U.K and Portugal - and frequently applied both in court decisions and arbitral 

awards.17 

If one talks to practitioners in this field, it appears that the application of the Vienna 

Convention is often expressly excluded in the contracts (which is admissible under Art. 6 of 

the Convention). This does not mean, however, that it does not have practical relevance. In 

fact, the court decisions show that the cases falling under the Convention very often concern 

small and medium-sized enterprises which do not normally spend much time and money on 

having their contracts drafted by highly paid lawyers.18 So there is an important area where 

                                                 

15 Cf. www.sgecc.net. 
16 Gandolfi (ed.), Code Européen des Contrats - Avant-projet, 2001. 
17 Cf. the databases at www.cisg-online.ch and www.unilex.info. 
18 Cf. also G. Wagner, CMLR 39 (2002) 995, 1017 et seq. 
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the Vienna Convention is applied frequently. Let me just add a short remark on the economics 

of harmonization which have been dealt with here by my colleague, Gerhard Wagner, last 

year: It is exactly for these SMEs that the harmonization of international contract law may 

lead to a reduction of transaction costs, thereby leading to beneficial economic effects.19 

a) Scope 

The Vienna Convention applies, broadly speaking, to international commercial sales. It does, 

on the other hand, not cover consumer sales. The dividing line between commercial sales and 

consumer sales can be summarized as follows: A sale is not covered by the Convention if the 

buyer buys the goods for his private use and if this was foreseeable for the seller. 

The Convention in principle aims at providing solutions for all major issues arising in an 

international sales contract. Thus it provides rules on the formation of the contract, on the 

obligations of the seller and the respective remedies of the buyer, on the obligations of the 

buyer and the respective remedies of the seller, and on several related issues such as the 

assessment of damages. 

b) Gaps 

There are, however, questions which are not settled in the Convention. The most prominent 

examples are to be found in Art. 4 and Art. 5. 

Art. 4 reads: “(...), except as otherwise expressly provided in this Convention, it is not 
concerned with: (a) the validity of the contract or of any of its provisions or of any usage; (b) 
the effect which the contract may have on the property in the goods sold.” 

According to Art. 4 lit. a the validity of the contract is not governed by the Convention. This 

means that several key issues of contract law are not dealt with in the convention, voidness for 

illegality or immorality; the control of standard terms with regard to their contents20; voidness 

for fraud; possibly - but subject to controversial debates - the question of whether the buyer 

can avoid the contract for error/mistake on the qualities of the goods. 

                                                 

19 G. Wagner, CMLR 39 (2002) 995, 1018 et seq., who also points out, however, that the mere harmonization of 

the law of cross-border contracts will not reduce the transaction costs of large multinational enterprises which act 

in the different member states through subsidiaries. Wagner concludes however, that nevertheless a 

harmonization of the cross-border-rules would be advisable as a first step. 
20 But note that the question whether the standard terms have been incorporated into the contract, falls under the 

Art. 14 et . seq. of the Convention. 
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There are other contractual issues which are not dealt with in the Convention even if the 

Convention does not expressly say so: the limitation of claims; questions of agency and 

authority to bind; possibly - but again controversial - also questions of set-off and the 

currency of payment.21 

Let me simply mention further provisions in that sense: Art. 4 lit. b excludes the effects the 

sales contract may have on the property in the goods from its scope of application, and Art. 5 

states that the Convention does not apply to the liability of the seller for death or personal 

injury caused by the goods to any person. 

The Convention contains a rule which deals with these gaps in general. Art. 7 para. 2 reads: 

“Questions concerning matters governed by this Convention which are not expressly settled in 
it are to be settled in conformity with the general principles on which it is based or, in the 
absence of such principles, in conformity with the law applicable by virtue of the rules of 
private international law.” 

As most of the issues named above cannot be solved by referring to the general principles of 

the Convention they have to be dealt with under the applicable national law. It is needless to 

say that both the application of the relevant rules on private international law and the potential 

application of a foreign law create delay, uncertainty and mistakes. 

Let me sum up the status quo for commercial sales: We do have a widely accepted 

international convention dealing with many of the central issues of commercial sales. We do 

have to acknowledge, however, that this Convention does not cover everything and that quite 

often one has to have reference to private international law and national law. 

2. Some options 

What are the options for a future optional instrument? As I have mentioned earlier, the Action 

Plan does not favour any particular solution, but expressly invites comments on how to 

proceed. Let us therefore got through different possibilities: 

a) “Let’s go for it” - the self-cantered approach 

One could, of course, simply ignore the fact that the Vienna Convention exists and create a 

separate instrument dealing with commercial sales. 

                                                 

21 See on these matters more detailed Ferrari, in: Schlechtriem (ed.), Kommentar zum Einheitlichen UN-

Kaufrecht, 3. Aufl. 2000, Art. 4 Rn. 12 et seq. 
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In my opinion, however, it would be very unfortunate to choose this option for the following 

reasons which distinguish according to whether the instrument chooses the opt-in-solution or 

the opt-out-solution. 

If it were the opt-in-solution, I think that the instrument would only rarely come to be applied, 

for two reasons: First, the parties to international contracts do not really like to choose 

international conventions anyway, and secondly, if they think about choosing one, my guess 

is that they would choose the well known Vienna Convention and not the new European 

instrument. 

If the instrument were based on an opt-out-system (i.e. if it were to be applicable to 

“European” sales contracts simply because certain objective criteria (e.g. the place of business 

of the parties) are fulfilled), the instrument would of course come to be applied in many cases. 

But I do not think that it would be wise to do so: What we would do by this, is to give up a 

rather well-developed body of case law and literature on the Vienna Convention. We would, 

even worse, bring European contract law out of tune with the rest of the world and jeopardize 

one of the few success stories of the international harmonisation of law. We would without 

any need add another layer of uniform law to a system which is already complicated enough, 

and we would have to find precise rules on when exactly the optional instrument, the Vienna 

Convention or national law should apply.22 Legal life would certainly not be easier! 

When making these submissions I am fully aware that the Study Group on a European Civil 

Code is presently working on a chapter on the law of sales. So there will be in the not too 

distant future a European text on sales law which I am sure will be of a very high standard. 

Nevertheless I would argue that, as long as we are only talking about cross-border contracts, 

we should rather go along with the Vienna Convention than with any new European text. The 

reasons for this are the ones I have just indicated. This is not in any respect meant to criticise 

the work on these new rules. I am sure they will have a substantial impact on any future 

discussion on the harmonisation of the internal sales law. And it may very well be that, once 

we reach the stage where we also think about harmonising the internal law of contract we will 

have to take up the question of whether it then is reasonable any longer to have different sets 

of rules for domestic and for cross-border contracts. But as long as we are only talking about 

cross-border contracts - and that is, in my opinion, the perspective of the optional instrument - 

I would give preference to staying in line with the rest of the world. 

                                                 

22 See also Gerhard Wagner, CMLR 39 (2992) 985, 1018. 
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b) “Sit back and relax” - the casual approach 

Instead of the “let’s go for it”-approach described just now, one could also imagine a “sit back 

and relax” - position, i.e. being happy with the Vienna Convention and doing nothing on the 

European level. 

This again, I submit, would not be the ideal way to take. Of course, nothing would change to 

the worse, but on the other hand, we would miss an opportunity to remedy the weaknesses 

which we still encounter in the field of international sales law. In particular, the above-

mentioned gaps in the system of the Vienna Convention would still have to be filled by 

having recourse to national law. 

3. A proposal 

For these reasons I would favour a third approach which accepts the existence and the 

importance of the Vienna Convention, but covers its open flanks. 

I perfectly see and accept that the European Community could not seriously offer an optional 

instrument providing a loose collection of patchwork for the Vienna Convention, giving a 

short rule on the issue of fraud here, another one on the currency issue there etc.  

However, as we have seen, many of the gaps in the Convention relate to the general law of 

contract. On the other hand, we do not (yet) have an international Convention dealing with 

these matters. 

I would therefore suggest an optional instrument for commercial sales contracts 

supplementing the CISG. This instrument should 

• contain general rules on contract law, similar in scope to the Principles of European 

Contract Law (general part of the instrument), 

• limit its specific rules on commercial sales to a simple reference to the Vienna 

Convention, 

• provide that the Vienna Convention, as far as it goes, takes precedence over the 

general rules of the optional instrument, 

• take the form of a regulation in order to assure its binding force. 

A solution along these lines would, in my view, have several positive aspects: First, we would 

not endanger the harmonisation already reached in the field of commercial sales, but would, 

on the contrary, extend this harmonisation to all member states, including the ones which 
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have not ratified the Vienna Convention so far. Secondly, still remaining in the field of 

commercial sales, we would elegantly fill the gaps which exist in the rules of the Vienna 

Convention. Finally, such an optional instrument would not close the door for other kinds of 

contracts. It would provide a separate set of general contract rules which could, as a rule, be 

applied to all sorts of contracts, for example to contracts for the provision of services or to 

consumer sales, if one wishes to include those into the optional instrument (for example at a 

later stage or on an opt-in basis). 

4. Details 

If one decided to follow the solution I have just outlined, a lot of questions, of course, remain 

to be answered. Let me simply raise a few of them: 

a) Incorporation of the Vienna Convention 

First, there is a technical issue: How do we go about “including” the Vienna Convention into 

the rules of the optional instrument?  

The objective is clear: It must be guaranteed that (a) the Convention is incorporated into the 

optional instrument and (b) that this has binding effect on all member states. The second 

submission is all the more important because, up to now, not all of the member states have 

ratified the Convention (cf., for instance, the UK, Portugal). 

In any case, the instrument should contain an explicit reference to the Vienna Convention as 

the applicable law for sales contracts. If one is not convinced that this reference in a binding 

community instrument is sufficient to give the provisions of the Convention binding effect 

even in former “non-party-states”, the European Community as such could think about joining 

the Convention under Art. 281, 300 of the EC-Treaty, thereby making the Convention binding 

for all member states (Art. 300 VII EC-Treaty). 

b) Criteria for the sphere of application of the instrument 

The second point is not limited to the Vienna Convention, but relates to the optional 

instrument as a whole, including therefore the rules on general contract law. It is the issue of 

opt-in - opt-out. We have talked about this already, so I would like to keep the matter short: 

On the assumptions and submissions I have made so far, I would submit that it is preferable to 

choose the opt-out scenario, i.e. to define certain objective criteria which trigger the 

application of the optional instrument, but which can be overruled by an agreement of the 

parties. 
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Generally speaking, several questions would then have to be addressed: Which are the 

relevant objective criteria leading to the application of the instrument? If the chosen criteria 

are given, what do the parties have to do, if they want to exclude the application of the 

instrument, in particular: does the agreement to exclude the application of the instrument have 

to be expressly stated? Can the parties “opt in” if the objective criteria are not given, and if so, 

does this have to be done explicitly or is it enough if they simply choose the law of a member 

state? 

I do not want to submit a definite and detailed system of application here, but I could very 

well imagine a solution along the following lines: 

(1) The instrument applies if both parties have their place of business in a member state. If 

this is the case, the parties can exclude the application of the instrument, but have to do so 

explicitly, e.g.: “The (optional instrument) is not to apply to the present contract”. 

(2) The instrument applies if (one of the parties has its place of business in a member state 

and if) the parties have chosen it as the applicable law to their contract. For the sake of clarity 

the instrument should expressly say whether this choice must explicitly refer to the instrument 

(e.g.: “The (optional instrument) is to apply to the present contract”) or whether it is sufficient 

if the parties simply chose the law of a member state (which is the predominant opinion under 

the relevant rules of the Vienna Convention23). Let me add that, in my opinion, if the optional 

instrument takes the form of a regulation, the question of whether the parties can choose non-

state law will not arise. 

(3) It is a matter for further discussion whether one should provide that the optional 

instrument applies if only one of the parties has its place of business in a member state. The 

answer will in the end depend on the fundamental question of what one really intends to 

achieve with the instrument: If it is merely aimed at facilitating cross-border-trade within the 

Internal Market,24 then it does not seem absolutely necessary to include these cases. If, 

however, one wants to go a little further and create a common law for international contracts 

in Europe, it may be advisable to cover these cases, too. By doing that, one would avoid that 

the national courts have to apply different rules according to whether the second contracting 

party has its place of business in the Community or not. 

                                                 

23 Cf. Ferrari, in: Schlechtriem (ed.), Kommentar zum Einheitlichen UN-Kaufrecht, 3. Aufl. 2000, Art. 1, nr. 72 

and Art. 6, nr. 22. 
24 This may be the underlying idea of the Action Plan, cf. Nr. 90. 
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(4) Finally, I would submit that the instrument should not provide for a similar rule to Art. 1 

lit. b of the Vienna Convention which provides that the Convention applies, if the private 

international law of the forum leads to the application of the law of a member state. This 

provision has always been criticised, has led to a very complicated system of reservations 

under the Convention and is - in my view - not necessary in order so secure a reasonable 

sphere of application for the optional instrument. 

c) What to say? 

Having determined when the optional instrument should apply we arrive at what is likely to 

be the most difficult question: What should the general contract rules of the optional 

instrument actually say? 

The issue as such may be difficult, but we do not start from zero. We have, as I have 

indicated, several projects from which we can draw inspiration. On the European level, I have 

mentioned the Principles of European Contract Law and the Draft of the Academy of 

European Private lawyers. Of course, these valuable restatements and elaborations should be 

given substantial recognition in the process of drafting the optional instrument. 

However, I would like to sound a note of caution: We should not limit ourselves to these 

instruments simply because they bear the label “European”. It would, in my view, be highly 

deplorable if we did not give proper regard to the Unidroit Principles of International 

Commercial Contracts. These Principles have, as I have pointed out, found widespread 

recognition all over the world, and, I might add, from the (limited) experience I have 

personally had with them, they operate reasonably well. We should bear in mind that the more 

we go along with the Unidroit Principles, the more we achieve not only a European 

harmonisation, but a world-wide one. 

IV. Other contracts 

So far we have only been dealing with commercial sales contracts. However, there are, of 

course, many other contracts which might be worthy of harmonization. I cannot go into detail 

here, but would simply make two observations: 

The first observation is that the proposal I have made is of course open to be applied to other 

contracts as well. Indeed, if the optional instrument - apart from the reference to the Vienna 

Convention for commercial sales - restricts itself on rules of general contract law, it will, as a 

rule, be possible to apply its general contract rules to other specific contracts, if one wishes to 
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do so. In detail, of course, there can be intricate questions with regard to its sphere of 

application and its interaction with the applicable national law. It may therefore be advisable 

to take a cautious approach to the matter at first by providing that the optional instrument only 

applies to other contracts than commercial sales contracts if the parties have expressly agreed 

on this (opt-in solution). The alternative, of course, would be to provide detailed rules on 

these contracts, too, thereby creating a far-reaching instrument with a general part of contract 

law, a part on commercial sales which refers to the CISG, a part on service contracts which 

contains specific rules for those contracts, etc. 

The second observation concerns the issue of consumer contracts. In this area of the law we 

have to take into account that we have reached a relatively high level of consumer protection 

in the EC by virtue of the sales directive, of the other consumer directives and of the e-

commerce-directive. If this protection on the level of national law is sufficiently secured in 

private international law by the follow-up instrument to the Rome Convention, a separate 

body of rules on cross-border consumer contracts does not seem to be absolutely necessary. 

On the other hand, the proposal I have made, is open for including rules on consumer 

contracts and consumer sales. So I would not like to exclude this possibility. 

V. Conclusions 

(I) Commercial cross-border sales 

(1) In the field of commercial cross-border sales an optional instrument would be a useful 

step to take. 

(2) The optional instrument should provide general rules of contract law (general Part of 

the instrument) and restrict the rules on commercial sales to an incorporation of the 

Vienna Sales Convention (CISG). 

(a) Incorporation of the CISG 

The CISG is in force in most of the member states and has found widespread 

recognition throughout the world. Ignoring the CISG in a European optional 

instrument would bring Europe out of tune with (large parts of) the rest of the 

world and create new uncertainties with regard to the sphere of application. 

On the other hand, the CISG does not cover all the issues regarding 

commercial sales contracts. The gaps in its sphere of application largely fall 
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into the area of the general law of contract. These gaps could be filled by an 

optional instrument which provides such general rules on contracts. 

(b) Scope of the rules on general contract law 

The optional instrument should therefore contain rules on general contract law 

(e.g. formation, validity, non-performance, possibly prescription...). In case of 

a conflict between the general rules and the CISG, the CISG should take 

precedence. 

(c) Models for the rules on general contract law 

When drafting the rules on general contract law, one should take into account 

the existing European restatements and drafts (e.g. the Principles of European 

Contract Law). Particular weight should, however, be given to the UNIDROIT 

Principles of International Commercial Contracts which have found substantial 

recognition throughout the world. 

(3) The optional instrument should take the form of a regulation. 

(4) The sphere of application of the optional instrument should follow the opt-out 

approach. 

(a) The “objective applicability” should depend on the place of business of the 

parties. It is open for discussion, whether one requires both parties to have their 

place of business within the Community or whether one regards it as sufficient 

if one of the parties has its place of business in the Community. 

(b) The requirements for an agreement by the parties to apply or to exclude the 

application of the optional instrument should be precisely defined in the 

instrument in order to avoid uncertainty. 

(II) Other cross-border contracts 

The general part of the optional instrument could serve as a general basis for other 

cross-border contracts than commercial sales (e.g. service contracts, consumer sales), 

but does not necessarily have to do so. If it does, an opt-in solution would be 

advisable. Alternatively the optional instrument could also contain specific rules for 

these contracts. 

(III) Domestic contracts 
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The optional instrument could be open for an application to domestic contracts. If it 

does, an opt-in solution would be advisable. 

 

Note: This contribution shows the personal opinion of the author. It is in no way meant to be an exhaustive study on the 

matter. The author does not accept any responsibility for mistakes or omissions. 
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