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INTRODUCTION 
 

 This short report aims to contribute to the consultation and discussion process 
launched by the Commission Communication on European Contract Law of February 2003 
(OJ 2003/C 63/01). More precisely this report is to be considered an academic response to 
the Communication.  

 First of all, this contribution seeks to reply to the Commission’s questions with an 
other question that is: what is really Europe? The question is important to understand 
which is the real problem to resolve. In other words, there is a need to clarify the real 
object of the consultation and the discussion, i.e. to identify the real interests pursued or 
that should be pursued not only by European Institutions but also by national 
governments. 

 In the second place, the present report tries to analyse the measures suggested 
from the Commission in its Communication. The analysis seeks to focalise whether the 
measures mentioned above are available to guarantee the realisation of the two aims 
identified in the Communication’s Executive Summary: 1. uniform application of EC 
contract law; 2. smooth functioning of the internal market. 

 Thirdly, it is necessary to determine the role of the different stakeholders who 
contribute to the consultation process on the so called “European Contract Law”. In other 
words, it seems essential to establish the diversity of position of the category of 
stakeholders involved in the consultation procedure in order to be aware of their 
exigencies as far as their interests, are concerned. 
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1. WHAT IS EUROPE OR WHAT EUROPE SHOULD BE? 
  
1.1 As one can read in par. 2 of the Introduction of Commission Communication: 

“Only through continuous involvement of all Community institutions and all stakeholders 
can it be ensured that the final outcome of this process will meet the practical needs of all 
economic operators involved and finally be accepted by all concerned”.  

 
1.2. This part of the paragraph reveals that the Commission has made a choice in 

favour of a specific conception of Europe. By setting out as first aim the realisation of 
“practical needs of all economic operators involved” the Commission has decided to 
consider Europe just like a market. On this perspective relevant problems are those of 
economic operators and, particularly, those connected to cross-border transactions. This 
last point is particularly important because reveals that the Commission has focalised the 
attention on commercial relations which involve more law systems, identifying a need of 
disciplinal uniformity regarding this specific issues. Nevertheless the Commission has 
affirmed that the disciplinal uniformity realised in the field of cross-border transactions 
might be (and not should be!) applied also to purely domestic transactions. 

  
1.3. Before discussing on the opportunity of this Commission’s choice, it is important 

to underline that at the moment of drafting the present Communication it was not the only 
possible one. The first Annex to the present Communication clearly reveals that in their 
reactions to COM (2001) 398 fin. (which represents the most relevant precedent of the 
present Communication) European Institutions, in particular the European Parliament, the 
European Economic and Social Committee and also the European Council, emphasised, of 
course, the central role of contract law in the process of approximation of national private 
laws but also mentioned  - with careful formulation – family law, property law, non-
contractual liability law, intellectual property law, corporate governance law, civil 
procedure law and, not last, principles on public law contracts. It is particularly interesting 
to note that in its opinion adopted on 17 July 2002 (OJ C 241, 7.10.2002, p. 1) the 
European Economic and Social Committee emphasised the need to look for solutions in 
this area on a global scale, i.e. for a solution involving all the areas of national laws. 

However, as long as such solution was not possible in a short time, all the European 
Institutions considered preferable to concentrate the attention and the forces on the 
creation of a uniform, general European contract law, going beyond the scope of the 
Commission’s Communication. It has also to be said that the reference to the other areas 
of private law is often made on the base of their link to contract law and having regard to 
their influence on the proper functioning of internal market.  

 
1.4. Apart last considerations, it seems reasonable to affirm that at European level 

exists a real tendency – or it might be said - exigency to create a European legal system 
where take place not only economic transactions but also familiar, property and personal 
relationships. This tendency is also diffused in the responses of some stakeholders’ 
categories as those of academic lawyers and legal practitioners. 

 
1.5. In conclusion, it might establish that the proposal of a uniform legal system 

which involves the most part of private law areas, emerging by analysing the reactions 
annexed to the Communication and the Communication itself (see Executive Summary and 
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Introduction), testifies the existence of a more large conception of Europe which is 
considered not just like a market but more accurately like a community of people who 
need the same rules not only in their business cross-border transactions but also in their 
domestic transactions and in their family relations, in their properties relationships. 
  

1.6. If this is true, it can be said that the appreciable and pragmatic Commission’s 
choice to restrict its attention and the work areas on contract law is to be collocated in a 
more large frame of reference where the tendency to create a private law rules uniformity 
is a reality which reasonably reflects the existence of a European (probably being born) 
conscience or, anyway, a conception of Europe as a community of people who aims to 
realise not only an efficient market but something more: see, for example, the European 
Union Treaty, art. 2: “The Union shall set itself the following objectives: […] – to assert its 
identity on the international scene, in particular through the implementation of a common 
foreign and security police including the progressive frame of a common defence policy, 
which might lead to a common defence, in accordance with the provisions of article 17; - 
to strengthen the protection of the rights and interest of the nationals of its member 
States through the introduction of a citizenship of the Union […]. Particular attention must 
be given to the expressions “identity” and “citizenship of the Union” in order to develop an 
other idea of Europe not limited to the market that is just an aspect of it. 
   
  
  

2. THE INCOHERENCIES CONTAINED IN THE THREE OPTIONS INDICATED IN THE 
COMMUNICATION AND THEIR POSSIBLE RELATION  

 
2.1. The perspective described in the par. 1 should be taken into account to give the 

right dimension to the Communication content, first of all, with particular regards to the 
field elected for implementing the harmonisation of contractual law, i.e. the so called cross 
-border transactions. On the light of considerations made above this limitation is a “non 
sense” because it contradicts the ratio of the European contract law as such.  

 
2.2. What is actually the European Contract Law? Is not it the European Contract law 

anything else that the European Community Directives Law, i.e. the so called acquis 
communautaire? It is reasonable to give an affirmative answer, considering the content of 
Attachment 1 of COM (2001) 398 final, that represents – as already said – the first 
essential referent of the present Communication. The pre-cited Attachment 1 was titled 
“Important Community Acquis in the Area of Private Law” and contains a list of 
Community directives which are into force overwhelming in the area of contracts law. This 
means that Member States have national disciplines which are the pure transpositions of 
the Community Directive in the different national legal systems.  

In conclusion, the European Contract Law is actually a substantive law, i.e. a law of 
domestic contractual relations and, just in case, a law of cross-border transactions. It  a 
cross-border transactions law when the law of a single member State, which is the 
transposition of the directive in question, finds applications to a contracts involving parts 
with different member States citizenship. International private law rules establish which 
law finds application (s. in fact Annex 2 of COM (2001) 398 fin., titled “List of International 
Instruments relating to Substantial Contract Law Issues”). 
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2.3 In the light of this conclusion it seems reasonable to assert that the continuous 
referring to cross-border transactions is an incoherence as far as it is a consequential 
incoherence the conceptual mixture emerging in the Communication between substantial 
private law and international private law relating to European contracts law. The problem 
of uniform application of EC contract law is a substantial law problem because it deals with 
harmonising the application of rules which are part of national legal systems as substantial 
private law rules. In this perspective the referring to international instruments relating to 
substantial contract law issues assumes an ambiguous connotation because just some 
international instruments have substantial law character (CISG); on the contrary a large 
part of them contains international private law rules (Convention of Rome on contractual 
obligations, 1980).  

 
 
 
3. THE GREAT INCOHERENCE DERIVED FROM THE OPTIONS SEQUENCE  

 
3.1. Suggesting a mix of non-regulatory and regulatory measures being convinced 

that in this way the contractual freedom as such a value is safeguarded, at the first place 
of the instruments selected the Commission sets out the increasing of the coherence of 
the EC acquis in the area of contract law; at the second place, the promotion of the 
elaboration of EU-wide general contract terms and, just at the third position, the 
Commission explicitly announces, but just as a possibility, to want to examine “whether 
problems in the European Contract law area may require non-sector specific solutions such 
as an optional instrument”.  

Apart from the consideration that the third option should not be anymore considered 
something on which one also needs to discuss, being as such widely indicated by a large 
part of the stakeholders although as long-term objective (s. the Annex, Option II and IV), 
it is important to underline that  from a logical point of view this option is the first option 
and not the third. 

 
3.2. When the Commission explains in which way the coherence of EC acquis is to be 

increased or how it should be promoted the elaboration by interested parties of EU-wide 
general contract terms, it indicates the need to create a common frame of reference 
“establishing common principles and terminology in the area of European Contract Law” 
and providing for best solutions “in terms of common terminology and rules”, i.e. the 
fundamental concepts and abstract terms like “contract” or “damage” and of the rules that 
apply, for example, in the case of conclusion, validity, interpretation of contracts as well as 
performance, non-performance and remedies, and more securities on movable goods and 
the law of unjust enrichment.  

In addition it is said that the common frame of reference will be a publicly accessible 
document which should help the community Institutions in ensuring greater coherence of 
existing and future acquis in the area of European Contract Law. 

The Commission sets out the creation of this “ common frame of reference” as a 
priority because it represents the first step to put in order to implement the coherence of 
EC specific sector legislation and to elaborate EU-wide general contract terms. In other 
words without this “common frame of reference” it is impossible to pursue I and II 
Options indicated by the Commission. 
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Furthermore, if it has regard to the issues which should concur to create the common 
frame of reference (national legal orders, the case law of national courts, especially the 
Highest courts, and the established contractual practice, the existing EC acquis and 
relevant binding international instruments, above all the CISG), it absolutely legitimate the 
aspiration expressed by the Commission in the Communication about which the common 
frame of reference is to be considered as such a model in regulatory approaches to 
contract law by all economic operators. 

 
3.3 These expressions employed by the Commission in its Communication lead, 

inevitably, to affirm that this “common frame of reference” is something more than a 
frame. It is an instrument available to regulate contracts area and, probably, the torts 
area too. In other words, it is a body of definitions, concepts and general rules covering 
the contracts (and torts) sector. Its (potential) availableness to be a regulatory 
instrument derives from its formation, its elaboration and its destination to offer a 
regulatory model explicitly recognised by the Commission - as already underlined.  

Considering the long time and the really great work necessary to create this so called 
common frame of reference, it does not seem reasonable that this body of rules, 
concepts, definitions and principles is just a common frame of reference which a not 
definitive number of economic and not economic operators can take as basis for creating 
other rules, other definitions, other concepts and other principles. This could contrast with 
the Communication ratio itself, which plans an action not just a discussion on the 
European Contract Law. 

 
3.4 In the end, it seems verisimilar to say that the Commission has intelligently 

hidden its clear intention to create a regulatory instrument covering the contracts and 
torts areas at European level, under the expression “common frame of reference”: in fact, 
the action addressed to create a common European contract law is already begun. 

 
 
 
4. THE ROLE OF ACADEMIC LAWYERS 
 
4.1. Who shall realize the so called “common frame of reference”, i.e. the first step 

towards a European contract law? Formally the Commission calls à rapport  all economic 
operators involved and all interested parties to offer any kind of contributions on the 
launched debate. Substantially the category which above all is called to take part to the 
consultation but more exactly to the elaboration process of “the common frame of 
reference” is that of academic lawyers.  

 
4.2. The “common frame of reference” is anything else than a research project. In 

the Communication it is clarified that the common frame of reference is to be elaborated 
“via research” and, in particular, by supporting of the Sixth Framework Programme for 
Research and Technological development (FP6). More precisely the Communication 
indicates that the Priority 7 “ Citizens and governance in a knowledge-based society” 
presents the analytical and intellectual context for such an endeavour. 

What does it mean? This means that the European Union intends to call the 
Institutions which have showed that they are able to operate in the domain of the 
European Contract Law. 
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This invitation of the Commission is new with respect to the past. Just now the 
European Community explicitly dedicates resources to the research in this field. This 
probably means that there is an emergence or, anyway, an urgency to create uniformity in 
the area of contracts law. 

 
4.3. Who can move with confidence between different legal system to find out 

common legal terms, common legal concepts or common legal principles? The answer is 
only one: the academic lawyers who consequentially assume the most important role in 
the harmonisation process, as explained above.  

They are called to elaborate the “common frame of reference”. This means  - as we 
have tried to demonstrate – that they are called to create a common private law 
vocabulary and terminology, a common legal dialogue, a common legal culture and a 
common legal literature, and furthermore a consequential common legal curriculum. 

 
4.4. In this perspective it can be reasonable affirmed that there are academic study 

groups which have begun to elaborate the so called “common frame of reference” for a 
long time. In particular, we are referring to Lando Commission and to the Gandolfi 
Academy. The last, frequently mentioned in the Annex to the Communication and in the 
Communication of July 2001, has already published in five languages a large part of the 
project of a Contracts European Code and is working to complete its realisation which 
could have the requirement of “common frame of reference” more than other research 
projects presently in progress, with particular regard to its potential availableness to be 
a regulatory instrument. 


