
A Common Frame of Reference – How should it be filled?
Angelika Fuchs*

Following the Communication on European Contract Law of July 20011, the European
Commission adopted a further Communication in February 2003 entitled “A M o r e
Coherent European Contract Law – An Action Plan” 2. This is considered to be a further
step in the ongoing discussion on developments in European Contract Law.

One of the key measures proposed in the Action Plan is the elaboration of a common
frame of reference. In order to increase coherence in the contract law acquis, the
common frame of reference should provide a common terminology (e.g. contract,
damages) and rules (e.g. non-performance of contracts). The common frame of
reference should serve two different aims:

( 1 ) It should serve as a tool for the improvement of the acquis. The addressee of this
tool will be in the first place the European Institutions, above all the Commission,
in order to increase the quality of drafting provisions.

( 2 ) It could be the basis for the so-called optional instrument on European Contract Law.

Many questions arise in the context of this proposal. One may touch upon the
relationship between the sector-specific and the non-specific approach. It could be
questioned whether it makes sense to focus on sector-specific measures on the one
hand and push for a common frame of reference on the other. However, the two
approaches are not mutually exclusive. One of the conclusions of the consultation
was that there is no need to abandon the current sector-specific approach. Besides, a
common frame of reference cannot be expected within the next five years. Until its
elaboration, the work on the improvement of European Contract Law has to be
continued. 

Furthermore, it remains to be discussed what the contents of the common frame of
reference will be. What will this new instrument look like? Will it be a set of
definitions? Will it be a set of articles with commentaries (comparable to the Lando
principles)? Will a set of definitions have to be attached? In order to make it a
workable tool, it would be desirable to have, besides the definitions, a common
structure and general principles of European Contract Law.

Finally, how will the process of building the common frame of reference develop?
Several groups are working on the contents of a future European Contract Law. In
addition, the stakeholders and the Member States will be involved in this discussion.
The picture of a “black box” was drawn by Hugh Beale, where one sees a proposal
coming in and a common frame of reference coming out, and it will be asked what
has happened in between. 

In order to achieve one day a common frame of reference (and perhaps even an
optional instrument), the input of academics is required. It is primarily their task to

99

A Common Frame of Reference – How should it be filled?

* Dr. Angelika Fuchs, LL.M., Head of Section, Academy of European Law Trier.
1 OJ C 255/1, 13.9.2001.
2 OJ C 63/1, 15.3.2003.



elaborate the contents of a future European Contract Law. And it is the task of the
Academy of European Law to accompany this process, one way being to offer a
forum for debate for the groups working in this field and all interested parties. 

The following contributions reflect the panel discussion during the conference on
“European Contract Law” held on 3 April 2003 in Trier, to which all the academic
groups working in the field of contract law were invited. 

I. The Common Frame of Reference and the Works of the Study Group on a
European Civil Code
Christian v. Bar*

A “common frame of reference”. It sounds modest, but should it mean what I think
it means, i.e. a non-binding set of systematically presented rules not unsimilar to the
existing national Civil Codes, then we are talking about a text of great importance,
politically, culturally, economically. Even if the “optional instrument” should ever
see the light of day (which is far from clear today) it might well turn out that the
“common frame of reference” (should that ever see the light of day!) outweighes the
practical importance of the former. This is not only because opt-in models for
transborder transactions tend to be only reluctantly accepted by legal and commercial
practice. The first reason why I believe a common frame of reference will (or would)
play a major role in the European Union is its potential influence on national
legislation and on the future law-making process at a European level. The second
reason for the importance of a reference frame is its potential influence on judgments
of the national courts, the third that its scope of application (i.e. the range of subjects
covered) can easily be much broader than that of a binding European instrument, the
fourth that in many cases it can in itself serve the purposes of an opt-in model, and
the fifth that it will furnish our European universities with a common text for
teaching purposes. And students who are educated in a certain way will do what they
can to apply in practice what they have learned in theory.

If this is a reasonable forecast then the key questions are these: Who is going to write
this common frame of reference? Which parts of the law is it going to cover? Who
puts its political stamp on it, that is to say: who turns it into “the” (single) frame of
reference? And: who will undertake its constant updating and necessary
modernisation?

It seems clear that at some stage any text academics and other “stakeholders” might
be able to produce will have to go through some kind of a political “black box”,
hopefully not disappearing there or dying from lack of oxygen. But before this “black
box” can become active it will need considerable intellectual input. Whoever it might
be who has the political or quasi-political legitimacy to authorise the common frame
of reference as authentic, they will neither be able to start again right from the
beginning nor have need to re-invent the wheel. An enormous amount of work and
research has already today been invested in efforts of drafting, commentating and
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annotating Principles of European Private Law. The Principles of European Contract
Law are written and fully published. True, here and there they may be open to
criticisms and it might well be that more regard should have been paid to consumer
protection under EU directives. But these improvements are not too difficult to be
realised, and it is our hope that the newly founded acquis-group would be prepared
to take care for this.

What is more, from our experience in the Study Group on a European Civil code we
can say that PECL has turned out to be a safe basis for much further work. We build
on PECL and embark upon new ground. Sub-groups are working on principles,
comments and notes on specific contracts, such as sales, services, personal securities
and specific long term contracts. There are close relations with a group working on
insurance contract law, and we hope to soon be able to cover renting of moveables
and, a bit later, loan agreements as well.

But contract law alone is not enough. We have been arguing right from the beginning -
and feel reassured by the results right now emerging from a study commissioned to us
by the EU-Commission “on property law and non-contractual liability law as they
relate to contract law” – that certain areas of private law are so closely connected with
contract law that they have to be taken into consideration as well. These are the most
important extra-contractual obligations, i.e. tort law, unjustified enrichment law, and
negotiorum gestio (the law on benevolent intervention in another's affairs). And there
is no doubt that certain aspects of property law should be made an integral part of the
common frame of reference as well, namely transfer of ownership in moveable goods,
securities in moveable goods (including problems of registration) and at least certain
aspects of trust law. A lot of very intensive and serious efforts are thus already now
being undertaken to develop an academic model for the common frame of reference
mentioned in the Commission's Action Plan. The task is now to co-ordinate these
e fforts with the strength and expertise of other groups in order to develop a text which
can then serve as a basis for the deliberations in the aforementioned political black
box. Academics must of course remain independent and the size of their working
groups must remain manageable. But with this caveat we are open to co-operation
with all those who are prepared to join under FP6 and combine their efforts with a
view of drafting an academic blue-print for the common frame of reference.

II. Effective Implementation of Directives and General Contract Law
Jürgen Basedow*

1. The Research Questions

After almost 20 years of fragmentary Community legislation in the field of contract
law time has come to assess its success and to ask whether a horizontal European
Contract Act is necessary for the effective achievement of harmonisation which the
existing acquis purports to bring about. In particular, we would have to ask whether
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and to what extent the intended harmonisation is threatened by the interaction of
directives and the implementation provisions on the one side and the general contract
law of the Member States on the other.A further step would be to inquire whether the
Principles of European Contract Law or other general principles of this type could
alleviate that threat. 

2. How to Proceed

It follows from the outlined research questions that the investigation has to focus on
single directives and their implementation in the national legal systems of Member
States and candidate countries. Unlike the acquis group we would not purport to filter
out general principles from the comparison of several directives and the respective
national implementation statutes, but would pick out one directive and look into its
relation with the preexisting national law. In this context, the essential point is not to
ask whether the directive has been correctly implemented – that investigation is
usually carried out by the Commission in the wake of the adoption of a directive. Our
interest would be to ask how the directive and the national implementation
provisions interact with the surrounding national rules of general contract law. For
this purpose a questionnaire would have to be conceived which contains questions
concerning that interaction. 

To take the example of the doorstep selling directive (85/577/EEC) one would for
example ask whether national law prescribes certain formalities for the consumer
information on the right of withdrawal, how that withdrawal can be put into effect
under the relevant national provisions governing individual declarations, and what
the national rules are for the restitution of goods delivered and of the price paid
before the declaration of the withdrawal. In respect of Directive 93/13/EEC on unfair
terms in consumer contracts one could sort out some frequently used standard terms
and ask how they relate to the dispositive rules of national contract law and whether
that relation has an impact upon their evaluation by the national judges of different
countries. Take the example of damages to be paid by the debtor in case of delayed
payment; a contract clause excluding such damages will almost certainly be regarded
more generously in a legal system which does not provide for a full compensation of
loss in its dispotive contract law as compared with another legal system which
accords full compensation of damages for delayed payment as a matter of law. In the
first phase of our research project it would be important to draft questionnaires for
each of the directives which should form the object of our investigation.

We would have to select a very small number of directives, probably not more than three
with an exemplary function. Since we expect national reports to outline the particular
national perspectives on those acts it would be appropriate to select directives of a
certain age which have already triggered some national comments in legal literature and
which may already have been applied by national courts of law. Candidates could be the
doorstep selling directive of 1985, the directive on unfair terms of 1993 in consumer
contracts, and the directive on package tours of 1990 (90/314/EEC).

For each of those directives national reports from all fifteen Member States and some
candidate countries should be written on the basis of the above-mentioned
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questionnaires. This does not mean that our work on the various directives would
start at the same time; that might lead to confusion. It would appear wiser to start
with one directive in year 1, with the next directive in year 2 and with the third
directive in year 3 of the whole project. One year per directive should be sufficient.
When the national reports on a directive are complete, a general report should be
prepared which points out the distortions caused by the national rules of general
contract law and the chances for avoiding those distortions by the adoption of a
European Contract Act adopted on the basis of the Lando and/or Gandolfi projects.
For each of the directives there should be a group of national reporters from the 15
Member States and some candidate countries. The authors dealing with the three
different directives from the perspective of one country could be identical, but it
would also be possible to appoint different reporters for a Member State in respect of
different directives. The group for each directive should meet at least twice: a first
time in order to conceive and discuss the questionnaire, and a second time in order
to discuss essential results and recommendations for the general report on that
directive. Depending upon the progress of the work a third meeting per directive
might become necessary.

At the end of the whole project general conclusions resulting from the work on the
three directives should be discussed at a common meeting of all authors of national
reports involved. A paper containing those conclusions should summarise the
recommendations resulting from the project. The final objective of our research
would be the publication of three volumes, one on each directive containing the
national reports and the respective general report; the third and last volume would
also include the overall recommendations for future Community policy that flow
from our research project. 

3. Linkage to Community Policy

The communication of the Commission on European contract law – COM (2001)
398 fin. – has triggered a brought discussion on the future of contract law in Europe.
It has pointed out four options for future Community policy in this field: 1. No EC
action; 2. The promotion of common contract law principles leading to more
convergence of national laws; 3. improvement of the quality of existing legislation;
4. adoption of a comprehensive legislation including provisions on general issues of
contract law and on specific contracts. More than 160 reactions from governments,
business, consumer associations, legal practitioners and academics appear to support
options 1, 2 and 3, whereas a binding harmonisation or unification of general contract
law (option 4) has got little backing so far. It is in particular business which, except
for some sectors, appears to reject that option. Economists have concluded that the
legitimacy of a European harmonisation of contract law cannot be regarded as
ensured (Ott/Schäfer, Die Vereinheitlichung des europäischen Vertragsrechts –
ökonomische Notwendigkeit oder akademisches Interesse? In: id. (eds.)
Vereinheitlichung und Diversität des Zivilrechts in transnationalen Wirtschafts-
räumen, Tübingen: Mohr-Siebeck 2002, p. 203 seq.).

The 2003 Action Plan of the Commission on a more coherent European contract law
takes account of this obvious reserve of business circles in Europe. While it openly 103
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favours sector specific acts and measures which increase the coherence of
Community law as well as the drafting of EU-wide conditions of contract, it does not
take a clear stand on the issue of a horizontal instrument. In this respect it only
encourages further research on the need for non-sector specific solutions as for
example an optional instrument, COM (2003) 68 fin. The purpose of our project
would be to investigate that need further.

4. The Present State of Research

The inquiry into the need for some kind of horizontal European contract act can
proceed in different ways. One of them which appears to be particularly promising
would depart from existing directives and ask if they have actually brought about
harmonisation and to what extent the intended harmonisation has been frustrated by
the national framework of general contract law and its interaction with the provisions
adopted for the implementation of the respective directive. Experience from previous
research gives some support to the assumption that the divergent environments of
national contract law into which a directive is embedded effects a distortion of the
intended harmonisation (see Basedow, Scherpe, Bälz and Schlenker on the doorstep
selling directive 85/577/EEC, Zeitschrift für europäisches Privatrecht 1997, 1075 – 11 2 1 ) .
A second step of the inquiry would ask for possible remedies. Could the adoption of
a European Contract Act tailored on the model of the Principles of European Contract
Law or the Gandolfi Draft Code foreclose such distortions? There does not appear to
be much research on this issue so far. The existing sets of rules have more or less left
aside EC directives. They have been conceived as alternatives to the directives, with
their narrow scopes and their fragmentary way of regulating specific problem areas.
The focus of our second question is quite different: we will have to check whether
the existing sets of rules on general contract law are suited as supplements to the
directives and to what extent they have gaps which would have to be filled lest
divergencies of national laws continue to distort harmonised rules. 

Thus, we could expect two types of insights from our investigation: in the first place
we would have more evidence in respect of the need for a European Contract Act,
and in the second place we might be able to assess the appropriateness of existing
work for that purpose. 

III. A Cultural Approach to the ‘Common Frame of Reference’ for European
Contract Law
Mauro Bussani* 

1. Suggestions to Be Followed

An introduction to the major features of the European Law Project involves a
comparison of this Project with the other ongoing initiatives and an examination of
the possible contribution of the same Project to the building of the Common Frame
of Reference devised by the Commission. This is the personal ‘action plan’suggested
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to the participants to the Round Table by our friend and learned colleague Hugh
Beale, who chaired the whole Meeting. This paper follows that suggestion.

2. Ideas, Facts and Culture

The Project I will introduce is a scholarly initiative launched nine years ago by Ugo
Mattei and myself under the title ‘The Common Core of European Private law’. To
date, it involves nearly two hundred scholars mostly from Europe and the United
States and should, in due course, produce other published results besides
Zimmermann & Whittaker’s book on ‘good faith’which appeared in 2000, Gordley’s
volume on ‘enforceability of promises’, published in 2001, and Bussani & Palmer’s
book on ‘pure economic loss’which will come out in 2003.

Put in very simple terms, the project seeks to unearth the common core of the body
of European Private Law within the general categories of contract, tort and property.
The search is for what is different and what is already common behind the different
legal forms of the Member States of the European Union.3

The three principal areas of property, tort and contract are divided into a number of
topics,4 and these are investigated through the key tool of the project that is
constituted by a questionnaire.

The aim of the Project is to provide as reliable and exact as possible a picture of the
law existing in the European systems in a number of important areas – regardless of
the fact that those laws be efficient or rational.

This is a main difference from the projects whose main task is to promote common
solutions to legal problems. Such projects seek to ascertain, on the basis of
comparative research, which solution may best regulate certain legal problems in a
common way, sometimes ignoring the possibility that divergences may be justified
on numerous grounds.

Thus, whereas the feature shared by the two kinds of enterprise (‘common core
research’on the one hand, the ‘integrative’5 law initiatives, on the other) is their use
of comparative methods, this shared methodology serves divergent purposes, and
consequently produces different results.

But, once we take into due consideration the perspectives and the warnings issued by the
‘Action Plan’, the two genres of enterprises can certainly co-operate and enrich one another
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in the direction of a better knowledge and ‘governance’of European private law phenomena.
Mutual co-operation and enrichment that should be at the core of anybody’s attention if one
takes seriously the need for in-depth comparative analysis repeatedly stressed by the
European Parliament6, the European Economic and Social Committee7, the ‘Action Plan’
i t s e l f8 and even by some practitioners9, as a pre-requisite for any ‘integrative’process – be it
aimed at investigating already existing rules or at the creation of new solutions.

2. The Issues Laid Down by the Action Plan

There is no doubt that the idea according to which European law has to be integrated,
harmonised or made uniform, is widespread and matches well identified social and
economic needs. To be sure each of these goals bears different meanings and contents and
each of those needs breed different reasons and different perspectives on the future of the
l a w. In spite of these differences, however, current days do seem to blow a tail wind for
those who want the ‘change’and a head wind for those who advocate ‘continuity’.

Let me then put some issues on the table.

First – and for the sake of avoiding any doubt -, the common core project is not
interested in freezing the status quo. On the contrary, we did experience a real change.
In the process of drafting the map, we are materially changing the landscape of
European private law by affecting the mode of thought of one of the most important
formants of professional law: i.e. legal doctrine1 0. In the course of these years that we
have spent more or less intensively worrying about the same methodological problems,
the same difficulties in communication due to the lack of common taxonomies, the
same need to make our own law (including its more tacit assumptions) understandable
by all the other members of our group, we have actually changed, we have augmented
our comparative sensitivity and perhaps we have learned to think a bit more like
European lawyers rather than like Italians, French, Greeks or Scots.

The distance between our foreign fellows and us perhaps has been reduced, while
that between us and our parochial friends at home perhaps have increased. At least
this has been the sense of our experience and this sense and this experience is
actually at the disposal of anybody willing to meet the needs of the ‘Action Plan’.

S e c o n d l y, if one compares the biographies and the generation of the scholars involved
in Trento with those of the participants to the other major international projects of
comparable visibility, it will be easy to see that our task of, so to speak, ‘democratizing’
the élite has been a success. As noticed by Hondius in his review of the V It h m e e t i n g11,
all participants to our project, junior or senior, from leading as well as from not-leading
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jurisdictions, are being treated on exactly equal standing and are being evaluated for
their contributions to the discussion rather than for their status or their nationality.

I think that this process of democratization will prove particularly valuable in
approaching the future challenges of the Europeanisation of Private law, most
notably the debate over its ‘harmonisation’, ‘integration’ and/or ‘codification’.
Should there be enough political strength to pursue this task I believe that the
Common Core Project will be able to contribute to the success of this formidable
enterprise by offering a collection of materials in our volumes as well as a ripe group
of young and energetic transnational scholars linked in an effective network. Indeed,
I guess that the production of whatever integration output able to inject new 21st

century conceptions rather than reproducing an outdated nineteenth century vision
badly requires such a kind of contribution. 

But there is another major contribution that our project and its methodology can
hopefully offer to the current debate and to the future of European private law. To
epitomize this contribution the word ‘awareness’could be chosen.

One should plainly recognize that, on the one hand, any academic opposition to
whatever integrative option is likely to be ineffective if the political conditions do
favor the adoption of that ‘tool’, while, on the other hand, embracing that option will
not cancel out the existence and the importance of the manifold legal styles and of
the different actors of the law (mainly judges and scholars).

From this awareness one should infer other consequences.

The ‘Common Core’ approach and methodology request information on all the
relevant elements that affect the legal solutions of the given case, including policy
considerations, economic and social factors, social context and values, as well as the
structure of the legal process (organization of courts, administrative structure, etc.).
Knowledge of all the relevant elements and factors at play seems indeed crucial in
proposing no matter what European legal integration (by means of a ‘traditional’
code, a model code à la U.C.C., a ‘Common Frame of Reference’, or otherwise)
which aspires to go beyond both the nationality and the personal agendas of the
decision-makers involved in it.

In fact any legal integration implies producing a frame of reference, which includes
rules and terminology that are new for all, or at least for some, of the legal actors in
the systems concerned. Implementation of such a common frame requires a class of
interpreters - judges, practitioners, scholars, but also bureaucrats - acquainted with
the new rules and with their rationales. The absence of this knowledge in the short
term, as well as (in the long term) the strength of deeply rooted traditions in respect
of different concepts, notions and their interrelations, may lead every ‘integrative’
effort, not to mention a codification, to a dead end.

Being aware of these issues and of their implications can hopefully lead one to
support the ‘Common Core’ approach and methodology, but it certainly enables
whomever to see better the future of European private law - should one try to shape
it or not. And this awareness of the “law in context” dimension seems particularly
well fitting with the needs and the perspectives put forward by the ‘Action Plan’. 107
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3. European Contract Law and the ‘Common Frame of Reference’

Let me now add to the above some remarks on the field the Commission specifically
envisages as the province of the ‘Common Frame of Reference’.

In approaching the subject, I will not insist upon a point that is crucial but seems
eventually clear to the EU Institutions, that is to say, the close dependence of any
integrative strategy concerning contract law on the political and technical solutions
that the same strategy intends to offer in other fields of private law, mainly as regards
property and tort law12. I rather point up a general feature of the domain, which13 runs
across technicalities and, nonetheless, seems to be of critical importance in view of
whatever ‘harmonizing’, not to mention ‘codifying’, purpose.

One can easily realize indeed, that in the contract law field not everything is as clear
or plainly readable as the common legal discourse would expect it to be. Even when
one looks at this area of the law from a domestic standpoint, national contract law
appears everywhere far from being compact, namely far from showing an inner and
coherent logic that corresponds to the features of what the municipal lawyers regard
as a ‘system’. But, when observing the same area from the comparative law point of
view one clearly finds that there exists not only a differentiation across legal concepts
and languages – it is well known, for instance, that contract, Vertrag and contrat are
not synonyms14 - but also a stratification affecting legal rules, within and outside the
national dimension15.

The latter is the phenomenon on which I will briefly dwell.

a. Contract Law: A Multi-level Frame of Reference

Even a cursory glance on the European legal scenario shows quite clearly how
contract law systems are deeply and increasingly characterized by a fragmentation.
To give a sketchy evidence of this, suffice it to remind the reader of the following.

(1) First, we have consumer contracts - a consumer being “a natural person who is
acting for purposes which are outside his trade, business or profession”: to
comply with the definition of art. 2 (b) of the Directive on Unfair Terms in
Consumer Contracts of April 5, 1993. These are contracts whose one remarkable
feature is the attenuation of the widespread dogma of consensualism, namely the
idea according to which the whole of the effects of a contract descends from the
meeting of wills fixed at the moment of its formation. Indeed, suffice it to recall
that the consumer, regardless of any different clause s/he has subscribed to, can

108

A Common Frame of Reference – How should it be filled?

12 See now the Communication from the Commission to the European Parliament and the Council - A more coherent
European contract law - An action plan, above, fn. 6, esp. ns. 41, 67, and fn 41 summarizing the former pressures of
the European Parlament and the Council of the European Union in order to adopt the same view.

13 I have already put forward in The Contract Law Codification Process in Europe: Policies, Targets and Time
Dimensions, in S. Grundmann & Stuyck (eds.) , An Academic Green Paper on European Contract Law, Kluwer: The
Hague, 2002, p. 159 ff.

14 R. Sacco, Formation of Contracts, in: A. Hartkamp, M. Hesselink, E. Hondius, C. Joustra, E. du Perron (eds.),
Towards a European Civil Code, Ars Aequi Libri: Nijmegen (1998), 191 et seq.

15 Cp. H. Kötz & A. Flessner, European Contract Law. Vol. I: Formation, Validity, and Content of Contracts; Contract
and Third Parties, trans. by T. Weir, Clarendon Press: Oxford (1997), 11 et seq. (see also 124 et seq.). For a broader,
though still in progress presentation of the stratification issue across the whole of private law relationships, see M.
Bussani, “Integrative” Comparative Law Enterprises and the Inner Stratification of Legal Systems, above fn. 3.



usually withdraw his/her offer, can rescind the contract, can terminate it16.

( 2 ) Secondly, we find the special and very important niche of employment contracts,
which are still quite strictly controlled by national collective agreements and
specific legislative rules across the continent17.

( 3 ) Then, we have the so called business contracts, where the parties are both
entrepreneurs. These contracts, even though they are not always impervious to
review in terms of inequality of bargaining power, are out of reach of EU
consumer law and only in some fields (e.g.: technology transfers, franchising, late
payments in commercial transactions, payment and security settlement systems)
are they subject to pieces of EU legislation. Moreover, business contracts -
particularly when international and involving big corporations18 - usually either
self-regulate the choice of both forum and applicable law, or (most of the time)
get possible disputes out of ordinary jurisdictions by resorting to arbitral awards
made by private arbitrators.

( 4 ) Finally, we have the large body of what we could name, by default, ‘civil’ or, as
some may prefer, ‘ordinary’ contracts. This is the layer, together with the
consumers’ one, to which most of the current debate on European contract law
harmonisation usually refers.

b. Business Practices

On this stratification some further remarks are to be added. The first concerns the
‘business layer’, the second will deal with the ‘ordinary’contracts.

A distinctive feature of most business contracts, especially when international, is that
they consist to a significant extent of the actual contracting practices of lawyers and
their clients, including what they say to one another at the negotiation stage19. All this
flows into the written contract and for this reason contract practice has since long
been and is still moving from short to long contracts. But the foregoing also implies
that specific national law may come to matter increasingly less as contracting parties
and their counsel write increasingly more of their own law.

This occurrence is worth stressing especially when one notes that most of the written -
private parties’- contract law is specifically designed to amend or evade specific
national legal provisions, or to substitute specific agreements between the parties for
generally applicable rules or principles20. And the more prevalent these contacts
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16 See e.g. W. van Gerven,‘ACommon Law For Europe: The Future Meeting The Past?, 9 Eur. Rev. Priv. L. (2001), 485
et seq.; R. Sacco , Formation of Contracts, in A. Hartkamp et alii (eds.), supra note 12, at 191 et seq.; C. Joustra,
Consumer Law, ibidem, at 133 et seq.

17 For a general survey see, e.g., R. Blanpain, European Labour Law, 7t hed., The Hague-London-Boston (2000); B. Berc u s s o n,
‘Freedom of Association and Fundamental Trade Union Rights’, in: ETUI (ed.), ALegal Framework for European Industrial
Relations, Brussels, june 1999, 7 et seq.; S. Sciarra, ‘From Strasbourg to Amsterdam. Prospects for the Convergence of
European Social Rights Policy’, in: P. A l s t o n( e d . ), EU and the Human Rights, Oxford Univ. Press: Oxford (1999), 488 et seq. 

18 Especially when international, these contracts entrust their legal regime to the kind of customary law commonly
known as lex mercatoria. On the critical choice of whether or not to include these contracts within the Code, see K.
D. Kerameus, Problems of drafting a European Civil Code, 5 Eur. Rev. Priv. L. (1997), 475. 

19 On this and what follows see M. Shapiro, The Common Core – Some Outside Comments, in M. Bussani & U. Mattei
(eds.), Making European Law. Essays on the ‘Common Core’ Project, Quaderni del Dipartimento di Scienze
Giuridiche: Trento (2000), 123 et seq.

20 M. Shapiro, supra fn. 17 at 128-129.



become in actual practice, the more likely they are to be eventually approved by
courts as long-standing business practices when they are finally challenged. Hence,
certain contract terms that “good lawyers” are convinced are not judicially
enforceable are precisely those that will constitute future contract law21. Thus,
contract practice may be changing the substance of contract law far more rapidly than
any kind of national or international legislation22.

Another highly relevant feature in contract practice is now reaching huge proportions
across the business law community23. This involves: American style long contracts,
English as the language of contracts, large American and English law firms as the
writers of contracts, the choice of New York or English law as the substantive law of
the contract, and the choice of New York or England as the jurisdiction for litigation
concerning the contract. This explains the preservationist approach kept by English
public and private bodies in their contributions to the consultation process l a u n c h e d
by the Commission2 4. But this – if one doesn’t want any European effort in this field to
end up as a mere rhetorical exercise - also imposes a clear-cut political and cultural choice
about the possible dimensions and frontiers of the harmonisation process.

c.‘Ordinary’ Contracts

Taking seriously what has been said so far, and in spite of the Lando Commission’s
wishes, ‘ordinary’contracts are bound to represent the main area that can be actually
targeted by (or be seen within the scope of) the ‘Principles of European Contract
Law’. Even within this limited perspective, however, what has to be stressed is that
European lawmakers, legal professionals and ultimate law-users could expect a much
more neat and clear approach than the one so far embraced by the pioneering
academic Commission. Some of these issues have been outlined by the ‘Action Plan’
itself, where it calls on the legal community to take stock of the need for a common
frame of reference with regard to the very notion of contract25. I want just to add to
it a couple of simple, but in my view decisive, remarks.

First, it is true that in current EU law what is missing is a precise notion of “contract”
and of its complementary legal notions. It is equally true, however, that keeping away
from precise contractual concepts and notions has enabled EU legislators to
overcome fundamental problems (such as the ones stemming from the very notion of
contract, from its need of a legal ground, or justification, or consideration, from the
identification of the moment when ownership is transferred, etc.) which could have
very often led the drafting of the rules, not to mention their implementation in most
of the countries, to a standstill.
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21 M. Shapiro, supra fn. 17 at 129.
22 M. Shapiro, ibidem.
23 In view of the possible inclusion of the latter community within the paradigm of the ‘artificial societies’, see B.

Schäfer & Z. Bankowski, Mistaken Identities: The Integrative Forces of Private Law, in: M. van Hoecke & F. Ost
(eds.), The Harmonisation of European Private Law, Hart: Oxford-Portland, Or. (2000), 21, 30 et seq. 

24 See the Communication from the Commission to the European Parliament and the Council - A more coherent
European contract law - An action plan, above, fn. 6, Annex: Reactions to the Communication on European Contract
Law, sub sec. 3.

25 Communication from the Commission to the European Parliament and the Council - A more coherent European
contract law - An action plan, above, fn. 6, Executive Summary and ns. 18 f., 62.



Besides, should we follow the perspective of a ‘common frame of reference’, we
could not be anyhow satisfied with a list of general contractual notions and
definitions. Without a proper effort of accuracy one will always wonder – for
example - whether the discipline of contract under review would apply only to
agreements intended to be a source of obligations or whether it would be per se
sufficient to create a real security (such as a pledge or a mortgage), whether it would
be per se sufficient to the transfer of movable property, or whether it would be per se
sufficient to the transfer of property in land26.

The second remark is less technical but perhaps even more important, because it
entails the role of the contract law codification within the overall European legal
harmonisation process. I refer to the awareness that is needed about the possible
outcomes stemming from the reference to such wide notions as those (like ‘contract’,
‘damage’, etc.) whose adoption in the European Lexicon is fostered by the ‘Action
Plan’ 27. In short, there is always a risk, which must be neutrally assessed, because t h e
exposure to it implies the answer to the question about the costs one intends to reduce
through the legal integration. The risk is that through such general notions2 8 n a t i o n a l
courts and professionals find their way to recycle the old national rules and concepts - or
interpret new possible rules and notions through the lenses of the old mentality29.

At the very least, this makes it straightforwardly clear how strictly connected to and
needed by a supra-national legal integration effort is the establishment of a supra-
national Supreme Court charged with the task of assuring the attainment of an
acceptable threshold of uniformity in the interpretations of principles, rules and
definitions. But it goes without saying that such a Court, like any other Court, will
never be able to refrain developments, refinements and qualifications in the
interpretation of the same principles, rules and definitions whenever over time these
changes will be felt as appropriate by the interpretive community30.

And this is a specific caveat one has to raise with regard to the idea of fixing the
vocabulary of European contract law in a text: the latter is bound not to keep pace
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26 On all this - one must add - little if any assistance comes from other texts that have been  conceived in a transnational
perspective. No assistance comes from Vienna Sales Convention, which does not deal with gratuitous agreements and
even states its disregard (art. 4, b) about the issue of the “effect which the contract may have on the property in the goods
sold”. Not even the Unidroit Principles are of much help in this respect, because they cover only commercial contracts
(though in the light of these Principles it is not completely clear what a commercial contract is precisely, apart from the
exclusion of consumer contracts), they do not deal with gratuitous agreements nor do they deal with transfer of property.

27 See above fn. 23.
28 Suffice it to think of the possible panoply of European solutions concerning the enforcement of a notion such as ‘good

faith’. Cp. R. Zimmermann & S. Whittaker, Good Faith in European Contract Law, in Cambridge studies in
international and comparative law. The Common Core of European Private Law, Cambridge Univ. Press: Cambridge,
UK (2000), 655 et seq., 660 et seq.

29 See R. Sacco, Formation of Contracts, supra fn. 12 at 198 et seq.; H. Kötz, ‘The Trento Project and Its Contribution
to the Europeanization of Private Law’, in: M. Bussani & U. Mattei (eds.), Making European Law. Essays on the
‘Common Core’Project, Quaderni del Dipartimento di Scienze Giuridiche: Trento (2000), at 117. 

30 Cp. A. Wa t s o n, (e.g.:) Comparative Law and Legal Change, 37 Cambridge L. J. (1978), 313; P.G. Monateri, “Everybody’s
Talking”: The Future of Comparative Law, in 21 Hastings Int'l’& Comp. L. Rev. (1998), 825; and W. Ewald, Comparative
Jurisprudence (I): What Was It Like to Try a Rat?, in 143 U. Pa. L. Rev. (1995), 1889; Id., Comparative Jurisprudence (II) :
The Logic of Legal Transplants, in 43 Am. J. Comp. L. (1995), 489; B.S. Marke s i n i s, Law Making, Law Finding, and Law
Shaping: The Diverse Influences, Oxford Univ. Press: Oxford (1997), and see esp. Editor’s Introduction, p. 1 et seq.
Indeed, even on the morrow of the adoption of whatever code, the law will not be given. What will be given is the existence
and survival of specific interpretive practices worked out by the jurists and the other legal actors, with the contribution of
the law-users. In other terms, the real issue affecting the legal discourse, as well as the implementation of any code, is
(what Hegel called Sittlichkeit, and a whole tradition before him sensus communis: i.e., to our purposes) the concrete life
of a legal culture, the “web” of beliefs rooted in an historical situated legal community. See also M. Bussani, Choix et défis
de l’herméneutique juridique. Notes minimes, 50 Rev. int. dr. comp. (1998), 735.



with the reality insofar as it forces legal meanings and implications into a web of
equivalences and analogies that (are thought and) turn out to be time-less and, for this
very reason, worthless.

4. Final Remarks

In conclusion, should we take a snapshot of Spring 2003 developments in the
European legal integration the photograph would show us the following.

Focusing on their current ordinary course of activities (most of the) market actors and
of domestic professionals are skeptical about any possible step in the direction of a
forced harmonisation of contract law.

Focusing on the ‘real life of the law’some scholarly enclaves advocate ‘awareness’
as a key factor in assessing the cultural inputs and the technical outputs of any
integrative effort. 

Nevertheless, some scholarly and Institutional élites do dream of and further
(different means of) harmonisation of European contract law.

Stepping out of the picture, it is easy to acknowledge that there are times when the
history bell rings, pushing the vision-bearers to implement their ideas through action.
But they should be aware of what they are doing, what is the short and long run
political and cultural target, and what is the most efficient tool to achieve it.

IV. The European Private Law Forum at the European University Institute
Florence
Fabrizio Cafaggi / Christian Joerges / Jacques Ziller / Christoph Schmid*

With the establishment of the European Private Law Forum, the Law Department of
the European University Institute Florence gives more emphasis in its research,
teaching, publications and further activities to a field which has gained considerable
momentum in recent years. 

The Forum’s research activities will, in the foreseeable future, focus on the
constitutional dimensions of the Europeanisation process in private law; the
emergence of transnational private governance arrangements and the role of non-
governmental actors in lawmaking processes; the relationship between market
regulation and the Europeanisation of private law; the analysis of external factors
affecting the integration process of European private law (i.e. globalisation, private
and public actors) and, finally, the role of the judiciary in the Europeanisation
process. In these fields, the Department can build upon prior research and present
resources. 

The Europeanisation of private law is often neglected in the intense debates over the
future European Constitution or the modes of governance in the EU – and vice vers a:
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the private law communities rarely enter the neighbouring arenas. However, it seems
to us that the embeddedness of private law in the European polity, in particular the
constitutional significance of the European Treaties, the European Convention of
Human Rights and the forthcoming Constitutional Convention, as well as the
implications of the diverse regulatory and institutional traditions and practices, are
widely underestimated in their importance for the Europeanisation process in private
l a w. The same seems to be true for the judiciary. Its ever growing importance in the
development of private law is an uncontested phenomenon in all national private law
systems as is the constitutive role the ECJ has played in Europe’s integration through
l a w. The widening and deepening of the Europeanisation process, however, is
challenging the smooth functioning of the judiciary at both the European and the
national level. This issue may become even more important should the present eff o r t s
towards codification of core areas of European private law be successful.

An extended research agenda entitled “European Private Law and the
Constitutionalisation of the European Union” has been submitted by the EUI to the
European Commission as an E x p ression of Interest for a Network of Excellence under
the Sixth Fra m ework Prog ramme of the European Community for Research ,
Te ch n o l ogical Development and Demonstra t i o n. In this framework, the Forum is co-
operating with academic institutions from Italy, Germany, France and the UK as well
as two transnational academic research groups. A workshop dedicated to the further
elaboration of the research perspectives of the network is scheduled for October 2003.
The Forum will not, however, confine itself to pure research. In fact, its first project,
supported by the Grotius Programme for Judicial Co-operation in Civil Matters, is
concerned with a comparative and interdisciplinary restatement and evaluation of
tenancy law and procedure in the European Union. This project is pragmatic in its
ambitions; it will, nevertheless, explore issues of principal importance, in particular
the potential of the “open method of co-ordination” in a field in which harmonisation
is very unlikely to take place. Work on this project has been taken up. At the
beginning of July 2003, comparative reports and a number of background papers will
be discussed in a workshop at the EUI.

The Forum’s focus on Europe is not meant to exclude the discussion of general issues
of private law, comparative law, private international law, and legal method. What
the Forum seeks to emphasize is the importance, theoretical and practical, of the
Europeanisation process for substantive law and the transnational disciplines. 

With its new series of Working Papers, the Forum will seek to promote its agenda
through the publication of contributions of its initiators, guests, and EUI Researchers.
Directors of the Forum are Professors Fabrizio Cafaggi, Christian Joerges and Jacques
Z i l l e r. Christoph Schmid is acting as the Scientific Co-ordinator of the Forum. Inquiries
should be directed to him [Christoph.Schmid@EUI.it] or to Elina Sipilainen, who
provides administrative support [Elina.Sipilainen@IUE.it]. Further information is
available at the Forum’s Website: http://www. i u e . i t / L AW / R e s e a r c h Te a c h i n g /
EuropeanPrivateLaw.
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V. The Leuven Centre for a Common Law of Europe and the Ius Commune
Casebook project
Wouter Devroe* and Dimitri Droshout**

This text briefly introduces the Leuven Centre for a Common Law of Europe (Leuven
CCLE). Subsequently it provides a more detailed overview of the Ius Commune
Casebook project, currently hosted by Leuven CCLE and the Maastricht European
Institute for Transnational Legal Research (METRO). The aims of this project will
be set out, as well as the essential features of the methodology applied.

We then focus on contract law, discussing the achievements of the Casebook project
in that area as well as the objectives to be pursued in the future and the possible
contribution of the project to the common frame of reference (“CFR”). We finally
turn to possible cooperation with other initiatives on European contract law, e.g. in
the context of the Sixth Framework Programme (“FP6”) launched by the European
Commission.

1. The Leuven Centre for a Common Law of Europe

a. Development

Leuven CCLE started its activities in 2001. It was founded by a number of individual
Institutes within the Law Faculty of the Katholieke Universiteit Leuven (K.U. Leuven).3 1

Two considerations in particular warranted the foundation. Firstly, the founding
entities felt a need to co-ordinate and promote further their already well-established
activities in the European and international field. The Faculty of Law of the
K.U.Leuven has earned a reputation for promoting European Union and international
law, counting among its faculty distinguished representatives of the European Court
of Justice and other European institutions, welcoming over 300 foreign students each
year, and contributing to internationally renowned publications in various fields.
Many staff members also participate in one or several of the research projects
flourishing throughout Europe. The time had come to streamline further the efforts
made by individual researchers or individual research institutes, thereby involving
alumni that left the university to become practitioners in European law.

Secondly and perhaps more importantly, it was felt that the study of European,
comparative and international law is rapidly outgrowing traditional concepts and
methods. None of these fields can still be studied in isolation or by isolated research
groups. Especially in the area of European law, the interaction between Community
and national law is becoming ever more complex. As European Union competencies
expand, the need for true coherence between supranational and national law becomes
more acute. The question is one of legitimacy really, as rules that are (perceived as)
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alien to existing national legal orders are most likely to be rejected.

Academics and practitioners can contribute to promoting homogeneity within
national legal systems (between areas that are and that are not influenced by
Community law), between such systems, and between national and European law. In
order to do so, they should undertake to compare the laws of different States and
search for common principles underlying these laws. These principles could in turn
inspire European legislators and judges.

The creation of a research centre where the faculty pools its knowledge was
considered an appropriate measure to develop an advanced and interdisciplinary
research method, meeting the requirements of today's progressive legal research.

b. Mission Statement

Trying to translate the above into a more or less concrete mission statement, one
could state that Leuven CCLE aspires to become a focal point for research on the
emerging European ius commune. Its first and foremost goal is to promote
fundamental yet useful legal research which will not be either comparative, European
or international in nature, but will rather focus on the interaction between different
legal fields and methods. This interactive approach aims to determine to what extent
and how elements of national, European and international law can promote a
common law for Europe if considered together instead of in isolation. Contrary to the
way ius commune research is often structured, studies will not solely focus on private
law, but also on public law and, beyond that, on the multiple interactions between
public and private law.

The Leuven CCLE approach to scholarship and research is rooted in the firm
conviction, indicated by forty years of comparative analysis, that it will become more
and more apparent that legal systems which prima facie may look very different are
built around common principles that in Europe constitute a ius commune or a
common law of Europe.

c. Methodology

As may have become clear from the above, Leuven CCLE prefers a bottom-up
method towards harmonisation of European law over a top-down method. The aim is
to determine to what extent the building bricks of national, European and
international law can be used to promote a common legal construction for Europe.
As the composition of legal rules grows ever more complex, the question of
legitimacy of legal rules is perceived as a major subject of research.

The law is approached not as a rule set in stone, but as a living and dynamic process.
Therefore, the research method consists in bridging the classical dividing lines
between legal disciplines and in engaging in comparative and cross-disciplinary legal
research, while at the same time embedding legal scholarship in broader social,
economic, cultural and political contexts. As already pointed out, studies do not only
focus on private law, but also on public law and areas of the law situated at the
boundaries of its classical branches. 115
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d. Achievements

Leuven CCLE has started out by concentrating upon areas of comparative law,
European and international economic law, contract and tort law. The need for
common legal concepts is very real indeed in these fields, and may generate
sufficient force to guarantee that research results find their way to legal practice, thus
maximising research value.

During the first three years of its existence Leuven CCLE has already developed a
whole range of activities to promote the thinking about what a common law for
Europe could look like and how it could be achieved. Apart from the organisation of
numerous events (ranging from lunch seminars over one-day to week-long
conferences), the Centre edits its own series of books and has attracted outside
funding for research projects.32

Last but not least Leuven CCLE accommodates the research efforts made by the
faculty members for the Ius Commune Casebook project, which will be the focus of
the remainder of this text. Faculty members are currently involved in the preparation
of casebooks on company law, competition law, consumer law, labour law, legal
reasoning, medical law, property law and public international law from a European
perspective.

2. The Ius Commune Casebooks for the Common Law of Europe (“Casebook project”)

a. Aims and Methodology

(1) General 

The emphasis of the Casebook project lies on uncovering solutions, concepts and/or
principles which existing Community law and the laws of the Member States have in
common and which, in other words, are already present in the living law in Europe.
The project wishes to demonstrate how, notwithstanding existing differences in legal
reasoning, very similar solutions are often found, and how Community and ECHR
law tend to stimulate convergence. Thereto, a bottom-up approach is applied, based
upon a study of judicial decisions and other sources of law (statutes, legal writings).
The major part of the basic material consists of case law dealing with functionally
comparable situations often rendered in similar 'daily life' situations. It is derived
from the major national legal systems as well as from the supranational and
international level, with an emphasis on EU and ECHR law. The number of legal
systems dealt with varies depending on the subjects, but the legal systems
representative for the major law families are always included.

This approach does not aim at the development of a uniform code of binding rules,
to be imposed by lawmakers, nor does it pursue the establishment of a closed set of
principles. It rather intends to develop a ius commune substratum reflecting both
community and national law and on which top-down initiatives can be built, if and
where appropriate.

32 For an overview see www.law.kuleuven.ac.be/ccle.



(2) Developing Teaching Materials 

An essential part of the Casebook Project is the development of teaching materials
which can be used in law curricula throughout Europe in order to make law students
and teachers familiar with the idea of an emerging ius commune. The aim is to
produce a collection of casebooks covering each of the main fields of law. Excerpts
from the ground materials are bundled in casebooks, together with the results of the
search for common solutions, concepts and principles. Manifold introductory and
explanatory notes accompany the excerpts to situate them in context. At the end of
each section, comparative overviews tie together the included materials. Since the
vast amount of material to be treated does not allow for detailed discussion of every
single topic, substantial additional materials are published on the internet.33 The
website also contains the original language versions of translated cases, so that non-
native English speakers can consult excerpts related to their own jurisdictions in their
mother tongue.

b. Development

The Casebook Project was started in 1994 by Prof. Dr. W. van Gerven, who still
functions as general editor of the series. In 1998, a preliminary volume dealing with
the scope of protection offered by tort law was published.34  In 2000, it was included
in the full volume on tort law.35  A casebook on contract law appeared in March
2002.36 A volume on the law of Unjustified Enrichment (restitution) is currently in
print and expected to be published before summer 2003.37  A fourth task force started
work on a volume on judicial review of administrative action which will be the next
casebook to be published.

The aforementioned casebooks are all part of the so-called first stage of the project.
At the end of 2001, a second stage was launched. Hitherto, eleven new task forces
have been composed. They are currently starting work on new volumes on civil
procedure, company law, competition law, consumer law, labour law, law and art,
legal reasoning, nationality and immigration law, medical law, property law and
public international law from a European perspective. It is expected that the first
volumes of the second stage will be published within three years. In the near future,
work is also planned with regard to contract law (resulting in a second revised
version of the volume on contract law) and in the fields of environmental law,
financial services, insolvency law and insurance law.

c. Organisation

A separate task force is installed for each casebook. Each task force is composed of
academics representing the main European legal families and preferably consists of a
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mixture of young (usually post-doctoral) and renowned academics.38  The nucleus of
the expanding network of task forces could be situated in the Benelux countries, but
many academics from various other civil law countries and the United Kingdom are
involved as well. A Steering Committee oversees the activities of the Casebook
Project, with a view to ensuring its scientific value and establishing its reputation. T h e
Management Committee assesses proposals to edit new casebooks, monitors and
supports the activities of the taskforces and guarantees the overall consistency of the
casebook series. The members of the Management Committee represent the law
faculties which host the Ius Commune Casebook project : the Faculty of Law of the
Katholieke Universiteit Leuven (Belgium) / Leuven CCLE3 9 and the Faculty of Law
of the Universiteit Maastricht (Netherlands) / METRO40.

d. Methodology

The Casebook's approach is original when compared to the working methods of other
groups presently active in the field of European private law. It complements top-
down initiatives with a case-based and open-minded bottom-up approach, feeling
less compelled to express value judgments. Moreover, it does not proceed along what
could be called a traditional comparative law approach. The applied formula
combines elements of the approach focussing on the analysis of national laws on the
one hand, and of the approach now referred to as acquis communautiare on the other
hand. It could really fill the gap between both approaches since one of its key
concerns is to focus on the permanent interaction between both layers. At the same
time, the project's broad scope guarantees that sufficient attention is devoted to
interactions between different branches of the law.

It should also be mentioned that the division of work in the task forces is such that
each member is responsible for researching one (or a few) subject matters under
different legal systems, rather than for researching all the subject matters under his
or her national law only. This division of work is quite demanding - fortunately, task
force members can invoke assistance of, and are controlled by, “native” lawyers - but
this method guarantees that a true comparative effort is made from the beginning and
does not only follow at the end (after the “national reports” have been drawn up).

e. Achievements and Aspirations in the Field of Contract Law. Contribution to the
Common Frame of Reference

(1) Flanking measure 

The Ius Commune Casebook Project could prove a useful complement to the existing
(top-down) initiatives flourishing throughout Europe. It might especially be valuable
as a “flanking measure”, paving the way for a true common understanding and
interpretation of the common frame of reference throughout Europe. Whatever form
it may take, the CFR can and may not be conceived independent of the policy
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decisions and the internal logics of the national legal systems. Putting the CFR in
context - also in a historic context - probably guarantees best its prosperous future.
We believe that the casebooks or other works of similar import may allow teachers,
students, practitioners, judges, etc. to discuss and interpret the CFR against a
common background of leading cases and materials, which should result in an
improved mutual understanding, less hindered by associative fall-backs on national
legal systems.

(2) Available Material

At present the casebook series already covers the law of obligations. Volumes on tort
law and the law of unjustified enrichment accompany the volume on contract law.
Both casebooks pay thorough attention to the multiple interactions and mutual
influences between those closely related branches of civil law.

These casebooks are increasingly used for teaching purposes. Thus, when the CFR
will take its final shape, they will already have facilitated introducing several
generations of law students in the new field often referred to as “European private
law”. Moreover, they are suited for the type of legal education that might be expected
to find its way throughout Europe in the wake of the Bachelor/Master reforms which,
as the mobility of students will expand, will generate a correlative increased need for
English teaching materials written from a true European perspective.

(3) Prospects 

The second stage of the casebook project will continue to result in casebooks which
directly concern the field of contract law. Such is of course obvious for the second
revised edition of the casebook on contract law and the new volume on consumer
law, but it is also true for the casebook on property law (which will pay attention to
border line issues with the other branches of civil law), the casebook on labour law
(a large part of which will be devoted to labour contracts) and the casebook on
company law.

Although less obvious at first sight, other casebooks will deal with contract law as
well. Leuven CCLE e.g. has a firmly rooted experience in economic law and the staff
members contributing to the casebook on competition law pursue to reveal the
impact of this sector of economic law on contract law and on consumer law. Here,
the wider range of activities within the Casebook project may make for a marked
added value to other existing initiatives. Indeed, the project is not limited to what is
traditionally branded as contract law nor even to private law. This makes it possible
to also study the impact on contract law of e.g. competition law block exemptions or
European company law regulation.

Under the same line of thought, it should be mentioned that the second stage of the
Casebook project also comprises a volume on legal reasoning. It has repeatedly and
rightly been emphasised that attention should be paid to the philosophical
foundations underlying contract law in Europe. The casebook on legal reasoning
aims to enrich that debate.
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f. Cooperation with Other Initiatives, Also Within the Context of FP6

(1) What Contributions From Other Groups Would be Most Useful for the
Casebook Project? 

First of all, the Casebook project would be happy to cooperate more closely with other
groups in order to extend its informal network so as to be able to obtain advice
concerning the law in jurisdictions which are not currently represented by task force
members. As pointed out, the casebooks focus on the law of the systems representing
the major legal families (i.e. English, German and French law) and includes original
solutions from other legal systems (if needed in additional materials to be made
available via the website). Secondly, the Casebook Project would like to make use of
the informal contacts in a network under FP6 to organise the kind of meetings that
could be a reflection of a future European law curriculum commission, in order to
share experiences in teaching European private law and to make recommendations as
to the further improvement of the serviceability of the casebook series in that respect.

(2) What Contributions Could the Casebook Project Make to Other Groups and to the
Commission?

As may have become clear, we are convinced that it would be useful to underpin the
CFR, whatever form it will take (e.g. a multi-layered system of definitions, principles
and accompanying commentaries), with an additional case law layer so as to enable
those who will apply the CFR to study case law in order to acquire a better
understanding of the true scope of the CFR. In that regard, it should be pointed out
that the Casebook project is willing to pool its database containing the original
language versions of the non-English excerpts included in the casebooks, and its
expertise in setting up such a database. This initiative would be comparable to the
SECOLA initiative to assemble a database with legislation, and could fit in a
“network of networks” with cases to which other projects refer. Making available the
vast amount of documentation that has been collected by each of the active groups
will certainly boost the interest in and facilitate the study of comparative law.41

The Casebook Project would also be happy to share and discuss its experience in t h e
search for a legal lingua fra n c a and concerning the translatability of legal terminology.

With regard to FP6, the Casebook Project and the hosting institutes are ready to join a
'network of networks' and to cooperate with any partner group, whatever its approach,
provided that the specific bottom-up approach is recognised as an integral part of the
common project. As suggested by other groups, it seems more desirable to cooperate
than to integrate. This position does not at all imply that we would be opposed to
methods applied by any other group. Several of the academics involved in the Casebook
project are also involved in other initiatives, Leuven CCLE has hosted the SECOLA
Conference on the 2001 Commission Communication on European contract law,4 2 the
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Leuven Faculty of Law honoured Prof. von Bar with a doctoral degree honoris
causa, and in the future the Faculty will host meetings of the Study Group on a
European Civil Code and a closed meeting of the Project Group 'Restatement of
European Insurance Contract Law'. Our actions thus make clear that we do not think
in terms of opponents, but rather see the Casebook project as a useful complement to
existing initiatives.

The hosting institutions of the casebook project (Leuven CCLE and METRO) and
the also involved Tilburg Law and Economics Centre (TILEC) have a sound
reputation in the area of law and economics. The staff members involved would be
happy to co-operate with any other initiative (within another group or between
different groups) which would be set up in this respect.

Finally, we believe that intensifying cooperation with, and involving partners from,
the acceding EU Member States from Eastern Europe is of utmost importance, and
we hope to find partners to join forces in this regard.

VI. The Academy of European Private Lawyers and the Pavia Draft of a
“European Contract Code”
Giuseppe Gandolfi*

1.

The Draft, which is here discussed, is called “of Pavia” because it was elaborated by
the Academy of European Private Lawyers, which has its seat in Pavia, where it was
founded in 1992. These were the Founding Members: Alberto Trabucchi of Padua
University, Franz Wieacker of Göttingen University, André Tunc of Paris University,
José Luis de los Mozos of Valladolid University, Peter Stein of Cambridge
University and Antonio Brancaccio, First President of the Italian Court of Cassation,
besides the author of these lines, Giuseppe Gandolfi of Pavia University.

More than one hundred jurists are members of this Academy: university professors
and supreme court presidents in Europe and in other continents. In fact, in addition
to the Active Members, who are jurists belonging to States of the European Union
and to Switzerland, also Foreign Members take part in the Academy, that is jurists of
non-European Union States and America.

2. 

So far the Academy has elaborated the first book of the Draft, concerning “contracts
in general”: 173 articles, contained in eleven chapters: 1. Preliminary provisions,
2. Formation of contract, 3. Content of contract, 4. Form of contract, 5. Interpretation
of contract, 6. Effects of contract, 7. Performance of contract, 8. Non-
performance of contract, 9. Assignment of contract and of relationships arising
therefrom, 10. Extinction of contract and derived relationships, 11. Other contractual
anomalies and remedies. 
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Before the drawing-up of the various rules, the Academy performed a broad-based
comparative study on the contract laws of the European States, as will be foreseen in
the Communication from the European Commission of 12 February 2003,
concerning “An Action Plan” for “A More Coherent European Contract Law”.

The first book was completed in 1999 and published by Giuffrè Editore of Milan
with an ample commentary by the writer, in the quality of “coordinator” of the work
group. The draft, from the original in the French language, was translated and
published in the reviews ‘Zeitschrift für Europäisches Privatrecht’, ‘Revista general
de legislación y jurisprudencia’, ‘Europa e diritto privato’, ‘Edinburgh Law Review”,
and in the collection ‘Foundational Texts in European Private Law’. T h e s e
translations are contained in the third edition of the draft (Giuffrè Editore 2002),
together with an ample alphabetical index. The original Text of the draft in French
has also been published recently in the ‘Gazette du Palais’.

The Draft was presented and discussed before the European Parliament – Committee
on legal affairs and the internal market – and was considered by the European
Commission in its Communication of 11th July 2001, where the possible options for
the future initiatives of the European Union in the sector of contract law are
considered and the adoption of a new and exhaustive legislation on a Community
level is hypothesised; and in this connection the Draft of Pavia is mentioned.

It was also presented and discussed in numerous universities and cultural institutions,
European and South American, and has formed the subject of university courses and
also of degree theses.

3. 

The objective pursued by the Academy in drawing up the above Draft may be
summarised in this formula: to prepare the effective unification of contract law in
Europe and thus propose a corpus of rules which contain solutions in virtue of which
the contract constitutes a truly effective instrument - by which I mean efficient – to
govern relationships in the European internal market and therefore to satisfy fully the
demands of those who operate in it. To this end we have striven to formulate the rules
in a style and with content such as to be acceptable and easily interpreted in all the
States of the European Union. And it seemed to us right and proper not to ignore the
socio-economic needs of the Europe of the third millennium.

I shall try to mention rapidly the content of the various rules by following the above
scheme. I have spoken of “effective” unification. We have intended (I speak in my
quality of member, and coordinator, of the drafting committee) thus to avoid
problems which occur when, with the purpose of achieving unification, ‘principles’,
that is general rules, or rules on a specific institute (for example on a specific
contract), are formulated, so that they may be adopted in the various States.

The difficulties which derive from these modes of operating are well known. If
‘principles’ are formulated, it is very difficult to realise unifications on the basis of
these. And this is because between peoples of more or less differing legal traditions,
an agreement for unification can only be found on solutions (for example on the
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obligations of buyer and seller), but not on principles. The English jurists declare this
often and explicitly, but also the German jurists say this, in spite of their different
cultural conceptions, and this above all when faced with the necessity to effect
choices in view of unification. Therefore drafting principles means dedicating
oneself to an activity which may be unfruitful. 

Secondly, from a practical point of view, we must say that the principles should then
be made concrete, that is translated into rules, solutions. There would thus be the
danger that, through the work of the national legislators, the rules of the various
States, that is the specific values of the national traditions, might re-emerge by
inertia. And in that case unification would not take place. Differing and conflicting
solutions could thus derive from the principles.

This difficulty, for example, is sometimes encountered with uniform laws, created by
international conventions, when general provisions are adopted due to lack of
agreements on more specific rules: provisions that thus have the structure of
principles. Similar effects are experienced when it is necessary to apply rules of
international private law. Even if it indicates the law to be applied, the judge
sometimes tends to decide the question by following, more or less consciously, his
own national law.

If, on the other hand, provisions are enacted concerning a specific act or contract,
which must then be incorporated into the various national systems, the following
phenomenon may occur and has occurred. The provisions so enacted (for example by
the European Union) are founded obviously on determinate conceptual premises.
However, in some systems into which they must be incorporated, these premises may
be different. And so if the provisions themselves are received unmodified, there is an
obvious incompatibility: the doctors would say that there may be a rejection crisis.
In fact, faced with such disharmony, the judge of the State involved ends up by
considering the basic rules of his system; and also in this case unification is hindered.
While, if the new provisions are modified on the initiative of the individual States for
their domestic system (a similar phenomenon has been seen also for some rules of
the Uniform Commercial Code) no unification at all takes place. Partial reforms
within a specific system obviously don’t create these dangers because the basic
principles are always the same.

The above problems are largely avoided if rules and not principles are drafted, I mean
to say rules containing “solutions”. It is furthermore necessary that these rules
concern a whole homogeneous sector of law, as contract law may be. But this set of
rules must be really complete and exhaustive, so that the judge is not forced to
supplement it by drawing on his national system. This completeness and the very fact
that the various problems which may occur in contractual phenomenology are not
neglected also constitute essential conditions for the adequacy of said set of rules. 

The Draft of Pavia was drawn up with these criteria: it contains practical solutions
which in the field of the contract are as complete as possible.

But we should make clear that this completeness is not intended to exclude or limit
the indispensable work of the courts and the contribution of legal writings; on the 123
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contrary it allows them to exercise their function without having to waste time on
searching for practicable solutions. In addition, this completeness was conceived in
this way: outside the sector of contract – also on the legislative level – the
sovereignty of States, and naturally that of the European Union, is not limited. In fact
in the Draft it is often foreseen that the rules of the States or of the Union remain
unaltered in collateral sectors.

4. 

Another specific objective of the Academy is that of formulating rules by which the
contract may constitute a really effective instrument for realising the interests of the
parties and achieving the purpose for which it is concluded. Thus, some rigid
dichotomies which derive from the tradition are abandoned, such as the alternatives:
validity or nullity of the contract, performance or non-performance. The Vienna
Convention of 1980 on the international sale of goods already began to remedy this
rigidity. We have continued along this road. In the case of initial or successive
anomalies, some solutions foreseen in certain European systems have been received
and developed. Regarding the non-performance of the contract, numerous solutions
have been foreseen to achieve the satisfaction of the creditor without penalising the
debtor. Thus the contract is not paralysed at the first obstacle, as in some systems. Of
course, if the non-performance is of a serious nature the unsatisfied creditor can
proceed to the dissolution of the contract.

In order that the contract may realise the purposes of the parties, specific
performance is foreseen as the priority and compensation for loss is in practice an
exceptional solution. But before the non-performance of the debtor is demonstrated,
the judge can issue a prohibitive or mandatory injunction. In case of non-
performance, the Draft distinguishes duties of a professional nature, such as those of
a doctor or of a solicitor, and other duties (for example, that of supplying goods). For
the first, the debtor is exempt from responsibility for loss if he demonstrates that he
acted with due diligence. For the second, he is responsible for loss unless he
demonstrates the existence of an external unforeseeable and irresistible cause. It is an
intermediate solution between the strict responsibility of English Law and the fault
liability of other systems. 

5. 

In order to assure the efficiency of the contract, the Draft primarily foresees the literal
interpretation of the contract. And to avoid, as far as possible, recourse to the court,
it is foreseen that the interested party must in any case send the other party a
declaration supported by sufficient grounds. In certain cases the party must specify
the amount requested, but after having sent this declaration cannot immediately
apply to the court because a brief period must elapse to permit the other party to
formulate counter-proposals. And a swift arbitration procedure is also foreseen.

In addition, the Academy has sought to draft rules which are acceptable in all
Member States of the European Union. The Draft is based exclusively on the concept
of contract which is known and applied everywhere. The consideration, typical of the
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English Law as an element of the contract, is not present; nor is the Continental
concept of obligation. All the problems on the Continent concerning obligations are
regulated in the area of the effects and performance of the contract. Thus the
obligation is a simple consequence of the contract without dogmatic superstructures.
We must also say that to draw up rules acceptable in all European States, the
Academy has adopted these solutions: when, in the various systems, different ways
are foreseen to obtain the same results, the Draft provides for all the various ways as
possibilities, and with the same result. To give an example, for assignment of claims,
the French and German methods are both admissible and thus the claim may be
assigned either merely by the contract or by effecting, after the contract, a further act
which assigns said claims. Of course a rule foresees which of the two ways is valid
in case of doubt.

A clear and explicit style of language has been adopted to facilitate the application
of the rules in the various States of the European Union and all implicit concepts,
which there are in the various systems, have been avoided.

For some years the Academy has been drawing up Book Two of the Code concerning the
specific contracts, the unilateral acts, and the problems of the tort liability.

VII. Plan of Action for a Coherent European Contract Law – Observations
Stefan Grundmann*

1. Further Development of Existing European Contract Law

In a first pillar, the plan of action follows the main findings of scientists and
practitioners with respect to existing European Contract Law and that is to improve
consistency and so build system bridges. The main points of confusion or
inconsistency are not insignificant, but neither are they so numerous nor so
substantial that the task seems hopeless. Two points should be emphasised, one on
the development of this task so far and one on its contents in the future:

a. The Origins and Significance of the Task and the Current Situation

First the origins of the task and the current situation. The Commission has frankly
admitted since 2001 at the latest that there are problems of consistency, on the other
hand scientists had to move as well. Up until 1998, when I was preparing the
Commentary on the whole of European Contract Law (“Europäisches
Schuldvertragsrecht”, de Gruyter 1999), I couldn't find a single reference which
would not have condemned European Contract Law as fragmentary, pointillistic and
inconsistent. At that time, scientists did not even think of the lex lata as a developed
concept of European Contract Law. Today the acquis is accepted as a set of Contract
rules which, although there is room for improvement, seems to be remarkably
consistent. At least since 1998 there have been pleas to start system building (and
indeed this was the title of the Hallenser lecture circle of that year) and system building
has been tackled in several post-doctoral theses. Riesenhuber’s post-doctoral thesis
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“System and Principles of European Contract Law” is organised like a textbook and
works through the contract rules of the acquis methodically and thoroughly, from the
pre-contractual phase through to the formation of the contract, its execution,
substandard performance and on to the end of contract. On the basis of this detailed
map, consistency should no longer be such a Herculean task. The acquis
communautaire group is now also pursuing this issue. And the second edition of my
European Contract Law is currently being prepared, now also in English.

b. Focus of the Task

And now on to the focus of the task for the future. The Commission has settled on a
joint cooperation with scientists. This is understandable. Consistency and system
building are generally the province of scientists. 

The proposal which has to be emphasised is that instead of resolving the
inconsistencies individually, the Commission now intends to develop a “common
frame of reference”. In this way the concepts would be defined and a map of Contract
Law developed from the present rules. For example, it wants to define technical
terms like “contract” and “damages”. This is a welcome development and is
particularly important in that these should also form the basis of a European codex.

Nevertheless, if the common frame of reference is intended to develop into a kind of
master plan, it does not go far enough. Much more would then need to be considered
and that is the basic concept of European Contract Law – and as we are dealing with
law in action and in development all this should of course be done within a
framework of interdisciplinary discussion. To give some examples: The role of
information rules for preserving freedom of contract and at the same time for the
protection of the weaker party must be considered; similarly the role of general
clauses, for which questions they can be used at the European level and for which
not, which socio-economic consequences their adoption could have; and as well the
relationship between consumer protection and market order, especially competition
law, i.e. the two most important pillars of regulation in Contract Law (because
regulation and to a lesser extent enabling law has up to now been the main focus of
the acquis communautaire); and, for instance, also the question whether the Sales
Law Directive, as with UN Sales Law, can be accepted as a model for a general
Contract law and where the borders lie – you notice that I quote from the events and
publications catalogue of SECOLA.

If the common frame of reference thus goes beyond a comprehensive clarification of
terms and cartography (although these are naturally important), a further question
will arise: whether the European legislator should work in cooperation with scientists
or whether this should not instead first be a genuine area of scientific research (which
should then possibly be supported more intensely in the future). Should one group or
even a few groups be assigned to not only develop concrete laws, but also to define
the common frame of reference for the entire future European Contract Law, then
discussion in the core area of progress will inevitably be severely restricted, and any
new ideas smothered - and this not even five years after the concept of an already
existing European Contract law was first put forth.
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2. Creation of an Optional Contract Law Codex

In a second pillar, the plan of action opts for the development of an optional Contract
Law codex. Until a few years ago it was never considered that the codex could be
optional. It was not until the Conference in Leuven in December 2001
(SECOLA/Centre for a Common Law of Europe) that the idea gained general
acceptance. Now all legislative bodies and the vast majority of scientists accept this
idea and this is probably the most important finding for the future.

a. Optional Instruments of Law

If a European codex were indeed optional, then competition would develop.
Competition may be left without a regulatory framework of rules. This was status of
the law in 1900, competition was still unregulated. Since then all the industrialised
nations have developed a legal framework for competition. It may not yet be
completely clear which exactly are the parallels between normal competition in
product markets and competition between legislators (sets of legal rules). However,
to simply ignore this issue is to ignore the central theme of economic law
development in the 20th Century. This issue has to do with what has been called
internal market conflict of laws, a topic which will be addressed tomorrow. Until now
only SECOLA has tried to discuss such a common frame of reference (a
“constitution” in the sense of constitutional economics). The SECOLA and Centre
for a Common Law of Europe Conference in Leuven was the first ever to discuss the
idea of an optional codex in detail, with quite different design alternatives
considered. And this year SECOLA will host a follow-up Conference, smaller and
more focused, to discuss a set of more concrete suggestions and framework rules. 

A very simple example: with the Financial Services Distance Selling Directive the
European legislator has departed from the principle of minimum harmonisation. As
a result, no state can experiment with more consumer protection, and this is a
problem. On the other hand, when each state applies its own strict laws, companies
still have to offer their products under 15 different regimes. And this was the
argument for the Commission to reject minimum harmonisation. Obviously it was
not appreciated that there is a compromise solution which can serve both interests.
This is the concept of minimum harmonisation flanked by the principle of (mutual)
recognition of the standards of the country of origin (home country). Under this
concept a company can market their products across the whole of Europe under their
own national law and the national legislator in the guest state can offer higher
standards of protection nevertheless, which may, however, not apply to foreign
suppliers. At the same time, one set of consumers can still choose a level of
protection known in the guest states while other, more confident consumers, may opt
only for the minimum standard. If the questions of framework for competition are
considered, the optional European codex would not be conceived as standing alone
but as a core part within a European System of Contract Laws.

It should also be noted that the optional legal instrument itself can only be one which
is directly applicable, i.e. either a Regulation (this instrument would be easily
manageable) or a treaty. The Directive would be inappropriate, but not because the
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concept of minimum harmonisation would be obsolete. The reason the Directive is
inappropriate is that it does not offer legal certainty and for the European Code to be
thus introduced and to be directly applicable would result in a competitive
disadvantage that would be very difficult to overcome. The optional legal instrument
cannot also be merely a recommendation if, and this alone is convincing, the option
between national law and European Code should be left to the parties and not to
states. Giving a right to vote alone infringes on national law, which the
recommendation – which cannot bind national legislators - cannot do.

b. Contents

I have a great respect for the basic idea of developing the structures and solutions of
a future European Code from the existing acquis communautaire. SECOLA was
founded exactly for this idea, and my Commentary on European Contract Law was
written from this perspective. It is also correct that we have entered into a new phase,
where European Contract Law which mainly consisted of regulation in Contract Law
is extended and is being transformed into a comprehensive Contract Law. Again
there is considerable need for discussion. Two examples mentioned in the plan of
action: the plan of action asks the question whether a codex could be drafted with the
exclusion of the b2b and the b2c contracts. Such a code would apply to approx. 5%
of all contracts. Many authors (myself included) have settled firmly on integration.
Only an integrated codex could reflect the reality. The plan of action also considers
a codex with only a general part. This is possible, but then most of what has been
harmonised so far would be excluded; and the approach would no longer be to
include at least or even to concentrate on the truly international, the numerous and
the large volume contracts. Concentrating on generalisation only in an increasingly
complex and diversified world would seem to be problematic. Practically speaking,
collateral is very important. Restitutions seem less important a cross border problem
to me but could well be seen as a contract question proper. One general thrust would.
However, it seems to me to be important– for the sake of simplicity of the system and
for the sake of political practicability: The annexes to a European Contract Code
should be kept as restricted as possible and be confined to what is strictly necessary.
For the sake of systematic clarity, one could even discuss whether collateral could
not even be regulated apart (and earlier!). 

If one wants to sum up and stress the main point, one could say: were the European codex
to represent a clear step over the present status, were its influence possibly even to extend
beyond Europe, then it must be an extensive Contract Law codex – possibly with the
annexes absolutely needed – and it must be an integrated work also in the sense that its
framework lays down when it is applicable. Because this is characteristic of internal
market conflict of laws, substantive law and conflict of laws are much more integrated
than in classic conflict of laws. It should not simply be a further classic “national” codex,
but should instead have a flexible system with both unity and openness.

c. The Players

The Lando Commission and the v. Bar-Commission have prepared an astonishing
amount of groundwork. Gandolfi has prepared the first detailed codex (draft).128
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Nevertheless it does not necessarily follow, that with one or two attempts the issues
are all resolved. Consumer protection played absolutely no part at the beginning of
these projects. And still today it plays a subordinate role only, relational long term
contracts and contract networks still do not feature at all, although both are seen today
as driving forces behind the economy. The idea of an optional codex – better described
as a European system of contract laws - and the idea that the acquis communautaire
could serve as the starting point are not reflected in the initiatives to date. There are
still far too few action groups. It would be no big effort to integrate the known action
groups into a network. In my opinion it is more difficult, although at least as
important, to stimulate rivalry, which is not to say that findings and ideas should not
be exchanged. It is far too early to subordinate all research to a “plan”, basically fixed
at the beginning. There should be more than just the possibility to modify through
experience. Centralised plans always have failed for national economies, as they
increase in size they become even more fruitless. As regards content, I think it would
be a fatal error to establish such a plan now (in Brussels?) and to choose a few groups
(and sponsor them) which would then be “responsible” for sub-parts of the master
plan. The whole purpose of the internal market was to dismantle market restrictions,
barriers to market entry. It would be absurd if the European Contract Law Code, which
could become the “flagship” of internal market private law, was to be developed in a
way which protects the market against the entry of new ideas, discussion and scientific
research – a market which has developed only a few years ago.

3. Proposals Concerning the Role of Scientific Circles Such as SECOLAand also of
the Commission

From the above, six proposals arise, the first two concerning the role of SECOLA
primarily with the further development of the current lex lata, the next three concern
primarily SECOLA’s potential role in the development of an optional European
codex and the last concerns the plan of action. 

a. 

A whole common frame of reference should not be fixed by a group of ten or twenty
persons, instead the efforts today should primarily concentrate on opening and
promoting dialogue. It should be international and interdisciplinary. Some people
will research the system alone, others will work in groups, but the broad exchange of
views must remain central. This is the main aim of SECOLA, perhaps the number of
conferences which is currently one or two each year should be increased and smaller
workshops should be added as is currently planned. SECOLA is currently the only
enduring, genuinely international forum for open dialogue in European Contract Law.

b.

The common frame of reference should not be restricted to defining technical terms
and drawing a map of existing rules, but instead also be aimed at clarifying basic
c o n c e p t s . When the socio-economic consequences and the relationship of the
individual areas to the entire system call for extensive discussion, it is scientific
research which is needed - again through open dialogue. In this, it would be 129
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c o u n t e r-productive to reserve a lead role for just one body, perhaps even bureaucratic.
S E C O L A is to my knowledge the only group with a broad interdisciplinary base and
open to anyone who wishes to contribute.

c.

Were a European codex optional, competition would develop. This could be improved
considerably through the development of a common frame of reference for
competition (a “constitution” in the sense of constitutional economics). To date only
S E C O L A has made investigations into such a framework, albeit as the only
interdisciplinary initiative. The SECOLAmeeting in Leuven was the first. It discussed
the idea of the optional codex in detail, with quite different design suggestions and this
status would still have to be reflected both in general discussion and in plans of action.
And SECOLA this year will hold a further event with a core discussion group to
discuss more concrete design suggestions and a few particular areas.

d.

The idea of SECOLA was from the beginning to discuss all aspects of European
Contract Law: existing community law, the ius commune and restatements of the
law, suggestions for a codex, the interdisciplinary theory for forthcoming contract
law for the internal market, two-tier legislation. An optional European codex is in my
opinion clearly less than ideal unless all these components are included. Splitting up
the task means neglecting all the links between the components and it is the links in
particular which are new and therefore might need particular investigation. Going
through the whole task in different competing groups and then comparing the results
would clearly be worthwhile. Perhaps such a model, which combines competition
with an exchange of ideas, will be considered too idealistic. 

e.

If the plan of action prompts an abundance of ideas for each of the issues, then the
existing open forum for the exchange of ideas must play a central role. SECOLA is
this forum. The forum for dialogue would function better the more “blue chips” are
traded in it, i.e. the core ideas of core players are exposed to discussion there.
Functioning as a forum for discussion is a completely different task from that of
developing components in the two areas named: system building in the lex lata and
drafting parts or whole projects for an optional codex. Members of SECOLAare also
researchers and research groups which work on these two core components. So far,
centres of interest have been research into a common frame of reference for
competition (constitution for a two-tier legislative system) and the acquis
communautaire and the potential it has for a general European Contract Law, with
particular emphasis on European Sales Law.

f.

From the above arises a proposal for what might be a proper role for the
Commission: stimulating networks is very helpful, broad stimulation of the process
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is at least as important. The Commission should not set up any barriers to access to
the marketplace for the next five years. And in an area which has been discussed only
for the five years, it is practically impossible for a legislator to fix the corner stones
of the whole system yet, i.e. to fix the framework for a European Code and even a
European System of Contract Laws. The Commission should, however, continue its
quite successful approach of problem oriented legislation in particular fields – now
taking into consideration what has already been developed as suggestions for
achieving more coherence.

VIII. Network on European Contract Law - The Proposal of the Institut
Charles Dumoulin, Contrats internes et internationaux 
Pauline Remy-Corlay*

1. Introduction

The Institut Charles Dumoulin is establishing a database on comparative national
case laws. This proposal answers to proposals already made by the Study Group on
European Contract Law, the Acquis Communautaire Group, the Eff e c t i v e
implementation of directives and general contract law. It aims to show how the
research of the Institut Charles Dumoulin fits into the preparations of the CFR and
where the Institut Charles Dumoulin see possibilities to collaborate with other
initiatives on European Contract Law.

2. The Common Frame of Reference Regarding a Database on National Case Laws

In its action plan on a more coherent European contract law (OJ 2003/ C63/01), the
Commission emphasises the necessity not only to improve the coherency of the
existing acquis communautaire, but also to avoid obstacles and disincentives to
cross-border transactions deriving directly or indirectly from divergent national
contract laws or from legal complexities of these divergences which are liable to
prohibit, impede or otherwise render less advantageous such transactions.
Particularly, the Action Plan pointed out the difficulties arising from divergent
requirements regarding the formation of contracts, the divergences of rules in the
inclusion and application of standard contract terms, the divergence of national rules
as regards clauses excluding or limiting contractual liability, difficulties regarding
contractual liability, problems of transfer of property and so on. One of the means to
avoid those divergences would be to create a “Common Frame of Reference” (CFR).
This CFR is expected to contain some elements, especially general rules on the
conclusion, validity and interpretation of contract as well as performance, non-
performance and remedies as well as rules on credit securities on movable goods and
the law of unjust enrichment, considering several basic sources:

� Existing national legal orders to find possible common denominators, to develop
common principles and, where appropriate, to identify best solutions;

131

A Common Frame of Reference – How should it be filled?

* Professor Pauline Remy-Corlay, Faculty of Law Jean Monnet, University of Paris XI.



� Case-law of national courts, especially the highest courts and established
contractual practice;

� The existing Community Acquis.

The existing “Principles of European Contract Law” have already set up rules
regarding elements which should be covered by the CFR. It has however to be
checked if those Principles answer to both the existing acquis and the established
national case law.

� As underlined by the Acquis Group, the legal rules (principles) will have to be
complemented by an explanatory commentary in order to facilitate their
application not only in the process of lawmaking, but also with regard to their
application by legal practitioners in the process of drafting contracts as well as of
application by courts if ever. The knowledge of the existing case law would in this
view be very useful to elaborate this commentary and, if ever the CFR is used to
elaborate an optional instrument, to know how those rules should apply.

� The European Parliament resolution on the approximation of civil and commercial
law of the Member States of 15.11.2001 (OJ C140, 13.6.2002, p. 538) considers as
a short term measure to create a database in all Community languages which is to
contain national legislation and case law in the area of contract law.

3. Scope of research

In this perspective, the Institut Charles Dumoulin is trying to set up an international
network to create a database on national case laws which, in an initial phase at least,
would be in French and English – other languages might be used later on.

The first difficulty is to organise such a database, as concepts and rules are not
always shared by Members States. It has been thought that the easiest way to
organise it would be to take as a reference the existing Principles of European
Contract Law. This would also permit to check if those Principles do reflect or not
most of the national case laws.

Under each article of the PECLwould be found summaries in English or/and French
of the selected case law, and in extenso decisions in the original language. The case
law should be selected according to its relevance, either showing a constancy
diverging from or converging to the Principle in question, or more punctual, but
relevant regarding the rules established in other Countries or within the Principles.
This case law should be only High Courts case law.

The aim would be to have relevant case law from all the Member States so that under
each article one could study the case law of each Country, classified by Member State
and by date in chronological order.

Some commentaries and/or references might also be found in order to demonstrate
in which way should the PECL be amended if necessary.

One would then have access to the Case law either by key-words, or by the articles
of the PECL.132
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4. The Institut Charles Dumoulin

The Institut Charles Dumoulin, created in 1992, works within the Faculté de Droit
Jean Monnet, Université Paris XI, and reassembles most of the University's
Professors of Private Law. It is now managed by Professors Dominique Fenouillet
and Pauline Remy-Corlay. It organised many conferences in the field of national and
international Contract Law (La contractualisation de la famille, colloque Faculté
Jean Monnet, 3rd et 4th February 2000, published Economica, 2001 ; Faut-il recodifier
le droit de la consommation?, June 2001, published Economica 2002; L e s
interprétations nationales de la Convention de Rome sur la loi applicable aux
obligations contractuelles , 22 nd et 23 rd November 2001, co-organised by ERA; Les
concepts contractuels français à l'heure des Principes du droit européen des
contrats, 5th and 6 th January 2003, to be published June 2003, Dalloz.).

The Network would be managed by Pauline Remy-Corlay, with the help of many
Professors from the Institute (Dominique Fenouillet; Emmanuel Jeuland; Françoise
Labarthe; Anne-Marie Leroyer; Estelle Scholastique). It would reassemble
Managing Professors from other French Universities (Université Paris II: Denis
Tallon - Professeur honoraire; directeur honoraire de l'Institut de droit comparé de
Paris - Bénédicte Fauvarque-Cosson; Université Paris I: Horatia Muir-Watt (Centre
de droit comparé de Paris I); Pascal de Vareilles-Sommières; Université de Poitiers:
Philippe Remy) altogether with Professors from other Member States' Universities
(Germany: University of Strasbourg et de la Sarre: Claude Witz (Centre juridique
franco-allemand de Sarrebruck); University of Hamburg: U. Magnus; University of
Frieburg G. Hager: United Kingdom: University College of London, Michael
Bridge; University of Edinburgh: Eric Clive & Hector MacQueen; Netherlands;
University of Utrecht, Molengraaff Instituut: Pr Hesselink; Denmark, Copenhagen
Business School: Ole Lando; Italy, Florence, Anna de Vita). All Member States are
not represented and help is obviously required.

5. Possible Fields of Cooperation

The field of cooperation is obvious with all the other Groups mentioned above. The
aim of the Database is not to provide other Principles, neither from National Laws
nor from the existing Acquis. Its aim is only to be a tool to study Member States laws
in the way it is applied by the Courts. It is well known that legislation is not sufficient
to understand the different laws, and that one has to have regard to what is decided
by the Courts. The Study Group as well as the Leuven Centre for a Common Law of
Europe or Secola or the Trento Group are already working on and with Case Law;
the aim is here to systemise this study in order to facilitate the work done by other
Groups. 

This Database could as well be used by the Commission in order to work on shared
concepts; by the European Court of Justice in its interpretation; by national judges
when they wish to interpret their own law having regard to other Member States’
laws; by practitioners trying to know how is a foreign law understood whenever it
applies; and obviously by academics working on Comparative Law.
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If ever an optional instrument could not be achieved, it could help to approximate the
different laws step by step.

IX. Projet proposé par L'Association Henri Capitant des Amis de la Culture
Juridique Française et la Société de Législation Comparée
Pauline Remy-Corlay*

English Summary: 

This proposal made jointly by the Association Henri Capitant and the Société de
législation comparée (hereafter the Associations) is an answer to the Action Plan of
the European Commision on a European Contract Law. It shows how the research of
the Associations fits into the preparation of the Common Frame of reference and
what it could bring as far as concepts are concerned. The Associations might work
with the Conseil supérieur du notariat as the latter, not only able to give a practical
view, is also actually concerned with the evolution of the law of contract.

The Action Plan emphasises the need of a uniform application of Community Law,
as one of the problems encountered is that terms used within the Directives are often
either not defined or too broadly defined; it would then be useful to have a CFR
“establishing common principles and terminology in the area of European contract
law (…), important step towards the improvement of the Contract law acquis”. As
pointed out by the Study Group's Proposal (point 8) there may need to be more overt
discussion of the philosophy underlying the concepts and rules put forward, to re-
assure the Commission that the approach taken is consistent with its general policy.
It is in this field that the Associations should bring their experience and knowledge,
having both worked on concepts not only with European partners but as well with
partners all over the world. It is a requirement however, for the Associations to
collaborate with the “Network of Networks”, that the reflection undertaken is taken
into account when finally proposing some rules or Principles within the CFR.

The Associations would work both on contractual concepts and on contractual rules.

The first considerations would be given to contractual concepts such as:

� Contract itself, how is an agreement achieved, the role of parties' intentions,
subjective or objective, the role of the intention of one of the parties regarding the
enforceability of his/her engagement, the possibility to avoid or rescind a contract
by notice, together with the boundaries with what is seen as other sources of
obligations (tort, quasi-contract…), and with the scope of contract (what about the
selling of human organs and so on)…;

� Good faith, as it is well known that, where this concept is used by many
countries, it is not used in the same way;

� Abuse of right, compared with the requirement of reasonableness and the use
which can be made of such notions;
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� Fault: is there a need of a fault to have an action in contractual liability; should
it be distinguished from the breach of contract; should we distinguish between the
so-called “obligations de moyen, obligations de résultat”?…

� Damages: what amounts to damages? Where to draw the distinction between
damages and loss? Which damages should be recovered?

� Contractual liability: should we speak of contractual liability? Should the
damages recovered for breach of contract be considered as damages to
compensate a loss? What are the distinctions between liability in contract and
liability in tort? What about “action directe”? Should a contractual breach be
considered as a fault in the meaning of tort – a breach of the duty of care?

� Invalidity: what would here be considered is the ways to comprehend such
different

� notions as void, avoidance, rescission, and so on;

The second considerations would concentrate on contractual rules such as: 

� The binding force of the contract and the grounds for such a binding force
regarding both the parties to the contract and the Courts. Regards should be given
to such theories as the so-called “autonomie de la volonté” - i.e. the intention to
be bound – or to reliance and estoppel, legitimate expectations (and the influence
of those concepts on the right of withdrawal) as well as to economic analysis,
especially regarding remedies in case of breach of contract (role of mitigation and
so on), concept of “force majeure”, frustration, impossibility, change of
circumstances. What is the role of courts regarding this binding force: when and
how can they intervene? Can they adapt the contract?… 

� The privity of contract and opposability of the contract to third parties: the
way this question arises is very different from one Country to the other and is
linked to the roots of the contract. Can a contract transfer rights or duties to third
parties, why and how?

1. Préambule

Après une première consultation relative au droit européen des contrats, la
Commission européenne a adopté, le 12 février 2003, une nouvelle communication
intitulée « Un droit européen des contrats plus cohérent. Un plan d'action », dans
lequel, pour l'essentiel, sont répertoriées les entraves à la conclusion de transactions
transfrontalières qui perdurent dans les Etats membres de l'Union Européenne, et
sont suggérées diverses mesures destinées, sinon à les supprimer, du moins à les
tempérer.

Ainsi, la Commission se prononce en faveur de la création d'un cadre commun de
référence qui établirait « des principes et une terminologie communs dans le domaine
du droit européen des contrats », qui constituerait « une étape importante sur la voie
de l'amélioration de l'acquis dans [ ce ] domaine » et qui assurerait « une plus grande
cohérence de l'acquis actuel et futur dans le domaine du droit européen des contrats ».
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Dans cette perspective, la Commission a lancé un appel d'offres et prévoit de
constituer, à l'échelon européen, un réseau des réseaux, dont l'objet consistera à
mettre en commun et à poursuivre le travail des différents groupes de recherches qui
œuvrent déjà dans cette direction.

L'Association Henri Capitant des Amis de la Culture Juridique Française et la Société
de Législation Comparée entendent s'impliquer dans ce processus et s'intégrer dans
cette structure, pour autant que la réflexion qu'elles se proposent de mener de concert
soit véritablement prise en compte dans la réalisation du projet global, et que la place
et les moyens qui leur seront accordés dans le réseau envisagé soient compatibles
avec les missions que leur assignent leurs statuts respectifs. 

Elles envisagent en outre de travailler étroitement avec le Conseil Supérieur du
Notariat. Car le notariat qui, chargé du service public de l'authenticité, a pour mission
de rédiger les actes et d'assurer la sécurité des transactions, est directement concerné
par une réflexion sur le droit des contrats. 

2. Objet de la réflexion

L'Association Henri Capitant des Amis de la Culture Juridique Française et la Société
de Législation Comparée envisagent de développer une réflexion sur les concepts
fondamentaux et les règles essentielles du droit des contrats, en vue « d'obtenir, dans
toute la mesure du possible, un acquis cohérent dans le domaine du droit européen
des contrats sur la base de règles de base et d'une terminologie commune ». Au fond,
il s'agirait d'établir, en matière contractuelle, une terminologie et des principes
communs dans les législations des Etats membres de l'Union Européenne.

3. Méthode de réflexion

Pour mettre en œuvre cette réflexion, l'Association Henri Capitant des Amis de la
Culture Juridique Française et la Société de Législation Comparée proposent, dans un
premier temps, de recenser les divers concepts et principes qui charpentent les droits
contractuels contemporains des Etats membres, et de comparer les diverses solutions
auxquelles donnent lieu leur mise en œuvre. Après avoir mis en lumière les diff é r e n c e s
qui existent sur ces points, elles suggèrent de rechercher, dans un second temps, les
fondements moraux, philosophiques, économiques et politiques qui les justifient. 

Dans cette double perspective, l'Association Henri Capitant des Amis de la Culture
Juridique Française et la Société de Législation comparée entendent activer leurs
propres groupes et réseaux, non seulement dans les Etats membres de l'Union
Européenne, mais encore au-delà des frontières de celle-ci. Elles sont, en effet,
particulièrement bien armées, chacune à sa manière, pour obtenir toutes les
informations et analyses utiles pour la mise en œuvre de ce projet.

L'Association Henri Capitant centre, depuis près de 70 ans, sa réflexion sur la culture
juridique, non pas seulement française, mais plus largement latine: sur ce qui en
forme l'essence et lui donne sa valeur. La réforme de ses statuts votée en l'an 2000 a
consacré cet élargissement de sa réflexion.
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Elle a, au fil de ses colloques, internationaux et nationaux, développé une recherche
comparative sur des notions clefs du droit des contrats: - Journées italiennes (1961 -1962) :
« Inexistence, nullité et annulabilité des actes juridiques » ; - Journées françaises
(1970) : « Le rôle du juge en présence des problèmes économiques » ; - Journées
turques (1971) : « Les effets de la dépréciation monétaire sur les rapports juridiques
contractuels » ; - Journées canadiennes (1973) : « La protection des consommateurs » ;
- Journées louisianaises (1992) : « La bonne foi » ; - Journée de Lille (1996) : « Le
renouvellement des sources du droit des obligations » ; - Journée de Nantes (1999) :
« La relativité du contrat » ; - Journée de Toulouse (2000) : « Le contrat électronique ».

Elle assure, en outre, la publication d'un Vocabulaire juridique où se trouve défini
l'ensemble des termes juridiques du droit français, comme du droit européen, soit
plus de 10000 mots. De ce Vocabulaire, les nombreuses rééditions (9) et la traduction
en langue espagnole attestent la qualité.

Elle compte plus de 40 groupes en Europe, en Amérique, en Afrique et en Asie. Elle
compte sur la diversité et la richesse de ce réseau pour alimenter la réflexion sur le
droit contractuel contemporain, comme pour mettre à l'épreuve les conclusions qui
pourraient être proposées.

La Société de Législation Comparée a pour but l'étude et la comparaison des droits
et des lois des différents pays, ainsi que la recherche des moyens pratiques
d'améliorer les diverses branches de la législation. 

Elle coopère étroitement avec le Centre français de droit comparé et participe à la
publication de la Revue Internationale de Droit Comparé. 

Elle a également, entre autres missions, celle d'agir en tant qu'organisation non
gouvernementale dotée du statut consultatif auprès des organisations européennes ou
internationales. 

Elle édite de nombreux ouvrages consacrés au droit privé comparé et européen.
D'ores et déjà, certaines de ses publications témoignent de l'intérêt qu'elle manifeste
depuis des années pour cette matière et attestent de son expertise dans ce domaine
spécifique: - « L'entreprise et le droit comparé » (1995); - « Le droit comparé,
aujourd'hui et demain » (1996) ; - « L'avenir du droit comparé. Un défi pour les
juristes du nouveau millénaire » (2000). Par ailleurs, la Société s'intéresse,
également, à travers ses publications, au mouvement d'harmonisation ou
d'unification du droit, en général, et du droit des contrats, en particulier:
- « Variations autour d'un droit commun. Travaux préparatoires » (2001) ; « Pensée
juridique française et harmonisation européenne du droit » (2003). Dans le même
ordre d'idées, elle va prochainement publier les Principes du droit européen du
contrat, assortis de commentaires.

La Société compte plusieurs centaines de membres en France ainsi qu'à l'étranger
(Algérie, Allemagne, A rgentine, Croatie, Etats-Unis, Grande-Bretagne, Grèce,
Hongrie, Italie, Liban, Pérou, Québec, Roumanie, Suède, Vénézuela, etc...).

Son Président actuel est Monsieur Guy Canivet, Premier Président de la Cour de
cassation.
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Le Conseil Supérieur du Notariat a engagé, au sein de son Institut d'études juridiques,
une réflexion sur le droit des contrats, spécialement sur le terrain de la protection du
consommateur, de la preuve et de l'immobilier. Il a développé cette réflexion dans le
cadre de ses Congrès annuels dont l'audience dépasse les frontières de la France et
même de l'Europe: - Congrès de Grenoble (1992) : « Le notaire, le contrat et l'Europe » ;
- Congrès de Lyon (1998) : « Le contrat. Liberté contractuelle et sécurité juridique » ;
- Congrès de Deauville (2003) : « La vente d'immeubles ».

En outre, il dispose d'atouts très précieux pour mener une recherche au niveau
international, notamment au travers de l'Union internationale du Notariat Latin, dont
il est une composante majeure. 

4. Axes de la réflexion

a. Les concepts contractuels

L'Association Henri Capitant des Amis de la Culture Juridique Française et la Société
de Législation Comparée proposent d'étudier les définitions et de réfléchir sur les
significations des concepts suivants: contrat, bonne foi, abus, faute, dommage,
responsabilité contractuelle et invalidité.

(1) Contrat

C'est, d'abord, sur sa définition même que l'analyse comparative mérite d'être menée.
La qualification de contrat repose-t-elle nécessairement sur un binôme constitué par
un accord de volontés et la création d'obligations? L'intervention du juge lors de la
formation du lien contractuel est-elle exclusive d'une telle qualification ou peut-on,
sans impropriété de langage, parler de “contrat” judiciaire? Dans la famille des actes
juridiques, le contrat doit-il être nécessairement, outre que par simple souci de
présentation, distingué de l'acte collectif ou l'un et l'autre ne constituent-ils pas des
“choses fongibles”? Plus encore, la distinction souvent présentée comme
irréductible, entre le contrat, d'une part, et les autres sources d'obligations que sont le
délit, le quasi-délit et le quasi-contrat, d'autre part, ne mérite-t-elle pas, si tant est
qu'elle existe dans les divers systèmes juridiques étudiés, d'être repensée, tant il
apparaît que, pour des raisons de politique juridique, elle vole parfois en éclats?

C'est ensuite le rôle de la volonté dans le phénomène contractuel, et tout au long du
processus qui mène de la création à l'expiration du contrat, qui devra être
minutieusement observé. En particulier, il conviendra d'apprécier la portée attribuée
dans les divers systèmes juridiques à la volonté unilatérale et de chercher dans quelle
mesure et pour quelles raisons, alors que dans un premier mouvement on peut
légitimement considérer que le bilatéralisme est consubstantiel au contrat, elle se voit
conférer le pouvoir, soit de déterminer la matière du contrat, soit de provoquer sa
transmission, soit de desceller le lien contractuel, entre autres. Cette confrontation
entre la volonté unilatérale, d'une part, et la volonté contractuelle (détermination du
prix, par exemple) ou le pouvoir judiciaire (résolution et nullité unilatérale), d'autre
part, promet d'être riche d'enseignements en vue de l'identification du concept de
contrat et de la mise en œuvre d'une définition commune.
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C'est enfin sur le domaine même du contrat que l'attention doit se porter. En clair,
existe-t-il, ici et là, des matières dont on considère qu'elles sont rétives à l'emprise du
phénomène contractuel (produits du corps humain, état des personnes, clientèles
civiles, promesses électorales, etc...) et, si oui, pourquoi?

(2) La bonne foi

Notion-cadre, standard juridique, la bonne foi fait l'objet de traitements extrêmement
diversifiés dans les droits contractuels des Etats membres. Erigée parfois au rang de
clause générale, elle est quelquefois l'objet de vives controverses quant au principe
même de son admission ou de la portée qui doit lui être accordée, quand elle n'est pas
purement et simplement ignorée. C'est précisément l'occasion de s'interroger sur le
sens qu'il convient de donner à ce concept souple, dont beaucoup dénoncent
l'excessive fluidité et l'insécurité qu'il emporte, et la portée qu'on pourrait lui
reconnaître. Doit-on l'entendre comme une simple exigence d'honnêteté dans les
rapports contractuels, comme un devoir de loyauté qui impliquerait, de la part des
contractants, sincérité, transparence et confidentialité, ou faut-il l'appréhender
comme imposant aux contractants un véritable devoir de coopération, supposant
tolérance, cohérence, altruisme et solidarité?

(3) L'abus

Que ce soit au stade de la négociation du contrat, de la licéité de son contenu
obligationnel ou de l'exercice des pouvoirs contractuels, le concept d'abus présente
un impressionnant potentiel. Non seulement, il est mis en œuvre pour tempérer la
liberté contractuelle dans la détermination des droits et obligations respectifs des
contractants, mais encore il est exploité pour canaliser l'exercice des pouvoirs
unilatéraux qui sont susceptibles de se déployer tant au stade de la formation du
contrat qu'à ceux de sa détermination ou de son anéantissement. Les éléments
communs du concept d'abus devront être identifiés et, dans cette perspective, des
comparaisons avec des notions voisines (raisonnable) seront nécessaires.

(4) La faute

C'est, en premier lieu, la qualification de la faute en matière contractuelle qui devra
être étudiée. Se confond-elle avec la notion d'inexécution? Suppose-t-elle toujours
que soient réunies des conditions d'illicéité et d'imputabilité?

En second lieu, il faudra s'interroger sur l'intensité de la faute. La distinction, parfois
adoptée entre obligation de moyens et de résultat, a-t-elle simplement une vertu
pédagogique et doit-elle être abandonnée en raison de son approximation
scientifique?

Les variétés de faute devront, en troisième lieu, être explorées. Est-il opportun de
distinguer ou, au contraire, de fondre en un seul et même concept, l'inexécution
totale, l'inexécution partielle, l'exécution défectueuse et l'exécution tardive?
Convient-il de retenir une graduation des fautes dans un cadre commun de référence:
faute simple, faute lourde, faute inexcusable, faute dolosive?
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(5) Le dommage

Sur le concept de dommage, il importe, d'abord, de s'attacher à le définir: lésion d'un
intérêt patrimonial ou extra-patrimonial. Il faut, ensuite, éprouver la distinction
proposée et retenue entre les concepts de dommage et de préjudice, et dans cette
veine, se demander s'il s'agit d'un concept subjectif, auquel cas un dommage ne
pourrait être réparé que si la victime en perçoit les effets, ou objectif, auquel cas son
indemnisation suppose simplement qu'il puisse être constaté par un tiers.

Quant à la réparation du dommage, on devra, d'une part, s'arrêter sur la question de
la liste des dommages dont les différents Etats membres admettent l'indemnisation
(dommage moral, dommage par ricochet, handicap, dommage illicite en raison de
l'indignité de la victime, etc...) et rechercher les justifications qui fondent l'exclusion
ou l'admission de telle ou telle catégorie de dommages. D'autre part, il conviendra de
réfléchir sur les caractères que le dommage doit présenter pour être réparé; on songe
aux limites qui tiennent parfois au lien direct de cause à effet avec le fait générateur
(l'inexécution) ou à sa prévisibilité.  

(6) La responsabilité contractuelle

L'existence même de ce concept mérite, dans un premier temps, une attention
particulière. Est-il concevable, à propos des dommages-intérêts que réclame un
créancier déçu, de parler de responsabilité contractuelle alors que l'obligation de
réparation, que le débiteur “fautif” devra payer, procède du contrat, est canalisée par
le contrat et s'épuise dans celui-ci ? Le débat n'a rien d'académique puisque, si on
retient l'idée qu'en l'occurrence le terme de responsabilité contractuelle est
inapproprié, le créancier qui réclame des dommages-intérêts à son débiteur n'aura pas
à apporter la preuve que l'inexécution imputable à celui-ci lui a causé un préjudice;
la preuve de l'inexécution constitue alors une condition nécessaire et suffisante pour
obtenir le paiement de l'obligation de réparation, qui n'est alors rien d'autre que le
prolongement de l'obligation contractuelle préexistante et inexécutée.

Dans un second temps, il sera utile de réfléchir sur les domaines respectifs de la
“responsabilité” contractuelle et de la responsabilité délictuelle. Déjà difficile à
tracer en cas de contrat isolé, la frontière est encore plus délicate encore à repérer en
cas de groupe de contrats. La faute contractuelle d'un débiteur qui cause un dommage
dont un tiers demande réparation constitue-t-elle, ipso facto, une faute délictuelle?
L'action en garantie du sous-acquéreur contre le fabricant, avec lequel il n'a pas
contracté, est-elle de nature contractuelle ou délictuelle? Autant de questions qui
méritent incontestablement une recherche comparative approfondie et auxquelles les
réponses apportées, ici et là, sont marquées du sceau de la diversité. Cette recherche
spécifique se prolongera nécessairement par une réflexion approfondie sur les
notions de tiers et de partie à un contrat dont il s'agira de constater et d'apprécier la
réalité, la justification et la pertinence de la distinction. 

(7) Invalidité

Une étude particulière sera menée sur le concept général d'invalidité afin de
rechercher une définition ou, pour le moins, des clés de compréhension uniforme de140
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notions pour le moment disparates, telles la nullité, l'inexistence, la caducité,
l'inopposabilité, la contestabilité ou l'inefficacité.

b. Les règles contractuelles

L'Association Henri Capitant des Amis de la Culture Juridique Française et la Société
de Législation Comparée proposent de faire porter leur réflexion sur les principes de
la force obligatoire et de l'opposabilité du contrat aux tiers.

L'étude de la force obligatoire sera menée sous deux aspects distincts; entre les
parties, en premier lieu, à l'égard du juge, en second lieu.

Ace stade, la réflexion poursuivra un double objet. D'une part, il s'agira de découvrir les
règles concrètes qui procèdent, dans les législations des Etats membres, du principe de la
force obligatoire du contrat. Et si l'on identifie ces règles comme étant celles de
l'irrévocabilité et de l'intangibilité unilatérales du contrat, il faudra en rechercher les
d i fférentes justifications, ce qui reviendra nécessairement à apprécier la portée reconnue
et la valeur attribuée au principe de l'autonomie de la volonté et à la théorie des attentes
raisonnables. A cette occasion, il sera notamment opportun de réfléchir sur le droit de
rétractation, que l'on retrouve au centre de nombreux textes, et de le comparer à des
mécanismes voisins tels le délai de réflexion ou la condition résolutoire.

D'autre part, la question des sanctions de l'inexécution devra faire l'objet d'une
attention toute particulière. D'abord, les places respectives de l'exécution en nature et
de l'exécution par équivalent seront examinées, ainsi nécessairement que les
fondements sur lesquels reposent l'une et l'autre: force obligatoire du contrat, analyse
économique du droit,... Ensuite, l'admission et l'efficacité des conventions relatives à
la responsabilité et à la réparation seront étudiées. Enfin, la notion et le rôle
exonératoire de la force majeure dans les différents systèmes juridiques seront
appréhendés et appréciés. 

Evidemment, la réflexion entreprise accordera une large place au rôle que les droits
contractuels des Etats membres accordent au juge en matière contractuelle. Qu'elles
affirment un principe de non-ingérence du juge dans le contrat ou, au contraire,
qu'elles retiennent un rôle beaucoup plus dynamique de l'office du juge dans ce
domaine, il importera de comprendre les raisons, ici de cette réserve à l'égard du
juge, là de la confiance placée en ce tiers “pas comme les autres”. Et cette réflexion
devra être menée sur plusieurs plans: d'abord, sur celui de la formation du contrat,
c'est-à-dire de la détermination de son contenu; puis, sur celui de sa révision,
notamment du rééquilibrage des obligations contractuelles et d'adaptation du contrat
en cas de changement de circonstances; enfin, sur celui de son extinction, par
exemple, la question de la portée du pouvoir judiciaire en cas de rupture unilatérale
et abusive du lien contractuel.

S'interroger sur la règle de l'opposabilité du contrat aux tiers doit conduire à
comprendre comment et pourquoi le contrat produit des effets translatifs et
constitutifs de droits ou de situations juridiques à l'égard de personnes qui n'ont pas
exprimé leur volonté en vue de sa création. Pourront, dans cette perspective, être
appréciées les justifications tenant à l'opposabilité de tout droit subjectif, au principe 141
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de la force obligatoire du contrat, au contrat appréhendé comme fait économique et
social. On pourra ainsi mieux apprécier le régime de la responsabilité des tiers envers
les parties et, inversement, des parties envers les tiers. 

X. The Commission’s Action Plan on European Contract Law and the Research
of the Acquis Group 
Hans Schulte-Nölke*

The Acquis Group, founded in 2002, currently consists of more than 30 legal scholars
from (nearly) all EC Member States and accession candidates who will contribute
their research in national teams43. As a reaction on activities of EU institutions in the
field of European contract law44, the Acquis Group targets a systematic arrangement
of existing Community law which will help to elucidate the common structures of the
emerging Community private law. In order to achieve this, the Acquis Group
primarily concentrates upon the existing EC private law which can be discovered
within the acquis communautaire.45

With its Action Plan on “AMore Coherent European Contract Law” 46, the European
Commission intends to stimulate both discussion and research on European contract
law in order to prepare a “Common Frame of Reference” 47. Due to this consultative
approach, the Commission does not provide the research community with a closed
set of research tasks or a definition on what shall constitute the Common Frame of
Reference. 

Hence, this paper pursues a twin-edged approach: firstly, it intends to provide the
reader with a suggestion on what the possible content and function of the Common
Frame of Reference could be. Secondly, it presents the research approach of the
Acquis Group 48 and the way this research could contribute to the formation of the
Common Frame of Reference.
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1. The Common Frame of Reference

In the Action Plan, the Commission describes the necessity to establish common
principles and terminology of European contract law by introducing the Common
Frame of Reference.49 One way to provide answers to the question of what should be
contained in the Common Frame of Reference could be to describe and analyse its
function and possible sources. 

a. Function

As proposed in the Action Plan, the Common Frame of Reference could improve
European law with regard to the following issues:

� First of all, it could serve as a common basis when preparing a revision of the
existing acquis communautaire in the field of contract law, helping to increase
coherency with regard to the legal language and its contents.

� Furthermore, this common basis could be used with regard to future legislative
acts: it could help to avoid inconsistencies and could foster the creation of a more
homogenous system of sector-specific legislation. 

� Additionally, the Common Frame of Reference will not only be useful when
preparing legal acts on a European level: it can also provide member states with
an important aid in the process of transposing European law or aligning national
laws to neighbouring European law. The latter aid will also be important for non-
member states (such as members to the EEC) who nevertheless tend to adopt
similar legal approaches in order to facilitate cross-border business.

� The Common Frame of Reference can also provide practitioners, being it national
or European courts or lawyers, with a valuable support in interpreting European
law and the respective transposed provisions within the national legal orders.
Lawyers could, in addition, profit from the Common Frame of Reference in the
stage of drafting contracts, especially if these contracts contain provisions relating
to fields of law which have been subject to harmonisation measures or which
concern cross-border business and are therefore subject to legal orders of other
member states. 

� Last, but not least, the Common Frame of Reference could and should serve as
the basic structure with regard to the development of horizontal legal acts (i.e.
legal acts that go beyond a sector-specific legislation such as the envisaged
“optional instrument”).

b. Sources

As proposed in the Action Plan, the Common Frame of Reference should be built
upon several basic sources50. One of the sources should obviously be the common
legal principles found within the national legal orders, including not only legal acts,
but also the respective case-law and developments in drafting contracts. This process

49 COM (2003) 68 final, OJ 2003, C 63/11, No. 59.
50 COM (2003) 68 final, OJ 2003, C 63/11, No. 63.



could follow the restatement approach brought forward for example by the Lando
Commission.51

However, it will not be sufficient to refer only to common legal principles (as
provided for in the so-called Lando-Principles). Instead, special emphasis has to be
laid upon the existing Community law in the field of contract law. This shall also
include international uniform law such as the Convention on the International Sale
of Goods which currently influences the laws of most member states. In addition, the
respective case-law which can serve as a means to interpret the legal rules shall also
be included.

c. Content

Combining these perceptions of the purpose and sources, it is possible to suggest that
the Common Frame of Reference should consist of three key elements:

� First, a clear set of definitions, being it in the form of a “dictionary” or a more
elaborated commentary, is necessary in order to provide assistance to the EC
legislator. Coherency in EC legislation can only be reached if the same legal terms
effectively comprise the same meaning.

� Secondly, a set of legal rules, possibly formulated in “principles”, are needed to
reflect the genuine economic and political intentions and to provide coherent
guidelines as to the function and shape of European legislation. In order to
improve European legislation they will have to include any existing genuine
European content. Therefore, these principles will most likely deviate to a
considerable degree from the existing “Principles of European Contract Law” or
those principles derived from pure national conceptions or restatements.

� The legal rules (principles) will have to be complemented by an explanatory
commentary in order to facilitate their application not only in the process of
lawmaking but also with regard to their application by legal practitioners (e.g. in
the process of drafting contracts).

2. Focus of the Acquis Group

The Acquis Group intends to contribute to the task of providing material for the
Commission to build the Common Frame of Reference. Its task is to derive common
“Principles of the Existing EC Contract Law” following a new approach by focusing
upon the genuine EC Law itself instead of comparing different national legal orders.52

a. Main objective: “Principles of the Existing EC Contract Law”
The research of the Acquis Group will be published as “Principles of the Existing EC
Contract Law”. These principles will consist of three elements:
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Study Group on a European Civil Code, European Review of Private Law, 2002, 183-248.

52 Schulte-Nölke/Vogel, EuR 2002, 750, 752.
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� Firstly, general outlines will be presented which formulate the underlying political
and economic intentions. These outlines can be compared to the recitals within
Community legislation.

� Secondly, definitions of major legal terms used in Community legislation will be
formulated. These definitions will also include evidence of deviations and
inconsistencies within Community legislation.

� Thirdly, in some areas, existing Community legislation on contract law issues has
reached a density which allows the destillation and formulation of contract law
rules on a slightly more general level. Such rules can be juxtaposed to the existing
Community legislation from which they will be derived, thus also showing
whether these rules can claim general validity, or whether some deviations exist
for particular areas of contract law.

The principles will be presented in three languages, English, French and German.
They will be further elaborated by an accompanying commentary. Therefore, the
intended “Principles of the Existing EC Contract Law” can provide elements for the
Common Frame of Reference both with regard to the set of definitions and with
regard to the intended set of principles. 

Obviously, the work of the Acquis Group is not intended to formulate the elements
of the Common Frame of Reference itself, but to provide the Commission with the
genuine European content. These elements will have to be combined with common
rules or principles derived from national legal orders and national case-law.

b. Different Approach Compared to Existing Projects and Initiatives

The “Principles of Existing EC Contract Law” to be formulated by the Acquis Group
differ from initiatives relating to European private law to date, mainly in that they
will be harvested from the existing Community law and not from domestic legal
orders. Therefore the “Principles of Existing EC Contract Law” cannot and should
not replace the existing Principles of European Contract Law and those works with
a similar objective. Rather, they are to build on an important perspective which has
so far been neglected. Focusing on Community law will present the economic reality
of the European legal area more strongly than has hitherto been the case. At the same
time, it will serve to promote the compatibility of Community law with the legal
systems of Member States.

Although the approach of the Acquis Group is both unique and necessary in order to
include the existing acquis communautaire into the Common Frame of Reference,
the group mainly covers one of the three sources identified in the Commission’s
Action Plan. Therefore, cooperation with other initiatives which take into account
national case-law and national legal orders is intended and vital. On the other hand,
the Acquis Group can provide other initiatives with its findings on the existing EC
contract law and thus enhance and broaden the individual approach. 
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