
     OPT-IN? OPT-OUT? 
                

KAREN BATTERSBY 
     NOTTINGHAM LAW SCHOOL 

 
Introduction 
 
This presentation will consider general issues in relation to the optional instrument 
proposed in the Commission’s Action plan. It does not necessarily draw any conclusions 
at this stage; this is the most open area of the Action Plan and there is consultation on 
many aspects of it. However, I want to explore some general issues which may be 
commented on in the consultation process. 
 
What does the Action Plan say? 
 
The Action Plan states that the Commission wishes: 
 

“…to examine further whether problems in European contract law may require 
non-sector-specific solutions such as an optional instrument.” 

 
So this is looking at general contract principles rather than being focussed on discrete 
sectors. In particular there is to be reflection on four areas: opportuneness, possible legal 
form, contents and the legal basis for possible solutions. Before looking at each of those 
issues in turn, I’d first like to consider the process and timing of this proposal. 
 
Process 
 
The reflection is to run in parallel with the improvement of the acquis and the creation of 
the common frame of reference. It also runs in parallel with a Green Paper looking at the 
conversion of the Rome Convention into a Community instrument and its modernisation. 
This is a separate exercise on the Rome Convention, which governs the law applicable to 
contractual obligations, to look at conversion of that Convention from its current “treaty” 
form into, e.g. a regulation, and its modernisation, in particular to take account of the 
growth of e-commerce where rules relating to applicable law are difficult to apply. It will 
also consider the law applicable to certain types of contract, e.g. insurance contracts. As 
such there may be some areas of overlap with questions that have arisen in the 
consultation on European contract law, and any optional law may need to take account of 
revisions under this exercise. However, the fundamental area of overlap is that the Rome 
Convention currently appears only to allow the choice of a national law to govern a 
contract, so this would need to be revised to allow the choice of a Community instrument. 
 
The results of the reflection on the optional instrument are only expected some time after 
the finalisation of the common frame of reference, as the content of the optional 
instrument may incorporate some or all of the common frame of reference and this itself 
is not expected to be finalised before 2007/2008. However, initial views on the optional 
instrument are requested by the Commission by 16th May 2003.  



 
Opportuness 
 
This addresses the reasons for and appropriateness of introducing an optional instrument 
and the Action Plan sets out some of the arguments for doing so drawn from the recent 
Commission consultation: 
 

• It would provide a modern body of rules specifically adapted to cross-border 
contracts 

• It would protect both contracting parties and facilitate contract negotiations 
because it would be a standard set of balanced rules 

• It would therefore facilitate greater participation by SMEs and consumers in the 
internal market 

 
However the Action Plan doesn’t refer specifically to some of the arguments against 
taking any action in this area which were raised during the consultation, namely that: 
 

• Further analysis is needed of the weaknesses of the current system, as some were 
of the view that there is no clear evidence that the current legal system (as 
opposed to other factors such as language and distance) hinders cross-border trade 

• It would be a large and difficult project to bring together Civil Code and common 
law concepts and the end result might be an unsatisfactory compromise 

• There should first be some impact assessment of introducing any new law as there 
are “costs” of doing so in terms of e.g. legal education of lawyers in the new law 
and the judicial system to interpret it (possibly with ensuing uncertainty for a 
period), which should be weighed against the perceived increased transaction 
costs in cross-border trade which motivate its introduction. 

 
The Action Plan at this stage does not propose an economic assessment of the current 
situation. 
 
Form 
 
The Action Plan suggests either a recommendation or a regulation for the instrument 
although other forms may be suggested. A directive is ruled out on the basis that national 
implementation could lead to inconsistencies in the instrument. The instrument could be 
applicable to all cross-border contracts (and so parties would have to opt-out of it if they 
didn’t want it to apply) or only to those which the parties decide through a choice of law 
provision (opt-in), and the Commission suggests that a regulation may be suitable for opt-
out and a non-binding recommendation for opt-in. 
 
A key principle of the instrument is that of contractual freedom of the parties to adapt 
their contracts to deviate from the instrument’s provisions by agreement. The Action Plan 
therefore envisages that the instrument will have a limited number of mandatory 
provisions, but if the instrument is to cover consumer contracts, which rely heavily on 
mandatory protection provisions, this may not be possible. 



 
Other alternatives on form are non-binding model principles in the form of a treaty or 
convention and there were calls for this during the earlier consultation in the light of 
some areas, e.g. e-commerce, requiring global as opposed to simply pan-European 
solutions. 
 
The parties may well also want the instrument to apply to domestic contracts by 
agreement so that there are not two different regimes operating for domestic and cross-
border contracts. Also, because of the perceived difference in the nature of regulation 
required for consumer contracts (mandatory protection) as against contracts between 
commercial parties (freedom of contract), some have called for two instruments: a 
regulation for consumer contracts and a recommendation for commercial contracts. 
 
Content 
 
This is one of the most open areas of consultation. The Action Plan refers to the common 
frame of reference being the basis for the optional instrument, but it could be the whole 
or part of the common frame of reference and the instrument could contain general 
contract rules only or apply to specific contracts as well (which may be bringing some 
element of sector-specificity back into the equation). If the instrument covers business-to-
business and business-to-consumer contracts there are areas of overlap to consider. For 
example, in the consumer field there is a Green paper currently considering further 
harmonisation of consumer protection, and if the instrument applied to business contracts 
on an opt-out basis, it would overlap with the UN Convention on the International Sale of 
Goods which applies on an opt-out basis in most EU member states already to contracts 
for the international supply of goods. 
 
Another difficult area is the extent to which the scope of the optional instrument needs to 
go beyond contract law. Some feel that limiting action to this area is insufficient to deal 
with other areas that impact on commercial transactions, e.g. property law in relation to 
retention of title clauses. The Commission has now set up a study to consider such other 
areas. 
 
Competence 
 
The Action Plan also calls for consideration of the legal basis for the optional instrument. 
When there was the possibility of a mandatory law to replace national contracts laws 
issues were raised about the competence of the Community to take such action under the 
principles of subsidiarity and proportionality, which basically require that the Community 
does only what is necessary to facilitate the internal market and does not act where 
national law can solve the problem. Various articles of the EC Treaty were proposed as 
the legal base, with Article 95 being the frontrunner. However this would still require 
concrete evidence of the practical difficulties to be remedied by the action. Some suggest 
that in the field of consumer protection there is additional support for action under Article 
153 of the Amsterdam Treaty because consumer law is already largely harmonised under 
existing EC legislation. The arguments on competence could still apply to an optional 



instrument, although much may depend on form. There may be less argument in relation 
to an opt-in instrument than an opt-out one which, though not replacing, still displaces 
national law. 
 
Opt-in? Opt-out? 
 
I would like to finish on the choice between opt-in and opt-out. Some commentators have 
suggested that both could be stages in the life of the optional instrument, with opt-in as an 
initial stage whilst people get use and experience in the new law, followed by opt-out 
when it is established. From soundings amongst UK lawyers I have found a preference 
for opt-in because it is more consistent with freedom of contract and subsidiarity. 
However the main problem with opt-in may be incorporating mandatory rules of 
consumer protection if the instrument is not chosen. 
 
What is clear in this very open area is that freedom of contract is supported by all and that 
the quality of the instrument, whatever its form and content will ultimately decide its 
acceptability and success. 


