
 

LIMITED LIABILITY PARTNERSHIP 

 
 

L-3/1117802/03   
 

A MORE COHERENT EUROPEAN CONTRACT LAW 

Comments on the European Commission's Action Plan set out in its Communication to the 
European Parliament and Council, reference COM (2003) 68 

Introduction 

1. This note sets out the comments of Clifford Chance LLP on the European Commission's 
Action Plan for a more coherent European contract law and suggestions as to how best 
this project might be taken forward.   

2. Clifford Chance LLP is a law firm with approximately 670 partners and 3,400 other legal 
advisers, based in 32 offices in 19 countries, making it the largest integrated law firm in 
the world.  Clifford Chance LLP is also Europe's largest exporter of legal services and 
probably the largest private sector employer of European lawyers.  Within the EU, we 
have offices in Amsterdam, Barcelona, Berlin, Brussels, Düsseldorf, Frankfurt, London, 
Luxembourg, Madrid, Milan, Munich, Padua, Paris and Rome.  Within EU candidate 
countries, we have offices in Budapest, Prague and Warsaw.  

3. Clifford Chance LLP is a full service law firm, with practice areas covering finance, 
corporate/commercial, litigation and dispute resolution, anti-trust, real estate, tax, 
pensions and employment.  We have a broad client base, which includes leading banks 
and other financial institutions, multinational and national commercial organisations and 
other bodies such as governmental and regulatory authorities.  

Improving the quality of the EC acquis in the area of contract law 

4. We support the Commission's aim of improving the quality of EC legislation in the area 
of contract law.  That legislation is disparate and, as the Commission notes, sometimes 
inconsistent.  This adds unnecessarily to the cost of doing business (and, therefore, the 
cost to the consumer) and, in some cases, discourages transactions through the 
uncertainty and resulting risks created. 

5. One method of achieving an improvement in the quality of EC legislation would be to 
consolidate existing legislation affecting contracts into a single regime.  The act of doing 
this would simplify the acquis in one step, and the process of preparing consolidated 
legislation would demonstrate clearly any overlap between current legislation and the 
extent to which concepts used are common to different pieces of legislation.  It would 
also provide a foundation from which to move towards a more consistent contract law 
for Europe should circumstances in the future justify it.  Full and proper consultation 
will, however, be vital to the success of this project. 

A common frame of reference? 

6. We regard the improvement of EC legislation as an important and urgent step for the 
reasons given by the Commission.  We would therefore be concerned if it were to be 
delayed by the preparation of a common frame of reference for contract law.  The 
preparation of a common frame of reference - in effect a code of European contract law - 
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is likely to be a very difficult and extremely time-consuming exercise because of the 
complex legal, social and cultural factors involved.  The difficulties of producing a 
common frame of reference which would attract widespread support from business, from 
consumers and from lawyers alike cannot, in our view, be under-estimated.  For 
example: 

(a) There are fundamental differences between the contract laws of many member 
states.  These differences are shaped not shaped merely by scientific considerations 
but by the structure, philosophy and language of a country's entire legal system. 

(b) Contract law cannot be viewed in isolation.  It impacts upon many other parts of 
any legal system, including restitution, prescription and property.  A common 
frame of reference would necessitate not just a review of contract law, but a far 
wider exploration of the member states' laws and judicial procedures. 

(c) The substantive law of contract affects the manner in which business is carried out 
in any particular jurisdiction.  Any significant change to contract law would cause 
disruption to business, as well as imposing huge cost in altering agreements and 
practices to meet the demands of any new regime.   

(d) The process of change in European contract law could place European firms at a 
disadvantage.  Parties have a choice as to what law should govern many 
international transactions, a choice facilitated by the Rome Convention.  Any 
perception that a new European law failed to meet the interests of business or was 
novel and uncertain might lead firms to look to other laws, notably New York.     

7. The problems involved in preparing a common frame of reference will, in our view, be 
exacerbated by the fact that the case for an all-embracing European contract law to meet 
problems in cross-border trade has, perhaps, not yet been made out.  In some areas in 
which we are involved, cross-border trade is undoubtedly made more costly by different 
laws.  This can, however, be significantly improved by greater research and 
dissemination of information.  This is something in which this Firm is involved by, for 
example, the production of cross-border guides on activities such as mergers and 
acquisitions, security, guarantees and insolvency. 

8. In other areas, cross-border trade is obstructed where local laws in one country will not 
permit a transaction allowed under laws elsewhere in Europe (examples are given 
below).  Information and research will not resolve these issues.  There is a need for 
specific legislation.  However, we do not consider that the resolution of these issues 
currently requires a common frame of reference or a European contract law, particularly 
given the principles of subsidiarity and proportionality set out in article 5 of the EC 
Treaty. 

A problem solving approach 

9. For these reasons, we consider that an improvement in the acquis will be best achieved 
by spending the Commission's limited resources on, first, identifying particular areas 
where divergent laws across Europe seriously obstruct or hinder business and, second, 
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adding to any consolidation of existing EC legislation referred to in paragraph 5 above 
specific provisions to resolve these difficulties. 

10. Areas where we have found difficulties arising from divergent contractual and related 
laws include the following: 

(a) laws governing the execution of contracts (for example, the need for notarisation or 
for execution of a deed); 

(b) laws on the assignment of receivables and other intangible property, such as bank 
accounts, as mentioned in paragraph 46 of the Commission's paper;  

(c) representation of a number of creditors when taking security over, for example, 
bank accounts and other intangible property; 

(d) retention of title, which affects a number of commercial contracts and affects the 
extent of assets available as security for lenders;  

(e) security over moveable assets, as mentioned in paragraph 42 of the 
Communication; and 

(f) lack of clarity in the area of conflict of laws which can, for example, necessitate 
structuring transactions to meet the requirements of the laws of a number of states 
which might arguably apply. 

11. The addition of legislation solving these problems to a consolidation of existing 
legislation would build up the acquis in more coherent form over time.  This iterative 
approach would, in our view, meet the needs of business far better than an approach of 
introducing a whole new frame of reference at one time, whether in compulsory or 
voluntary form.  It would provide proper opportunity for consultation and discussion of 
the full cultural, legal and commercial implications of any particular change.  We believe 
that full and proper consultation with business is absolutely vital to the success of all EC 
legislation. 

12. We also believe that it is essential to recognise the needs of those engaging in business to 
business transactions, not just those of consumers.  Business can be seriously damaged 
by, for example, extending protections which are appropriate to consumers into business 
to business transactions, thereby depriving businesses of the ability to determine what is 
in their own best interests and creating uncertainty.1 

Elaboration of EU-wide standard terms 

13. The preparation of standard terms of business can undoubtedly reduce the cost of 
transactions and thereby facilitate cross-border business.  The considerable success of 
various forms of agreement in the wholesale financial sector is testament to this (eg 
ISDA's master agreement, the Global Master Repurchase Agreement, and the Loan 
Market Association's agreements).  We agree, therefore, that encouragement should be 

 
1 In our view, the Lando Commission's draft Principles of European Contract Law fall foul of this by offering too 

many opportunities for businesses to avoid contractual obligations freely entered into and by risking uncertainty in 
obligations. 



L-3/1117802/03 - 4 -  
 

given to those undertaking or considering undertaking work in this area, but this should 
be aimed at providing information and genuine encouragement, not prescribing certain 
forms of agreement.   

14. This is, however, an area in which EC legislation might be necessary in order to ensure 
that standard terms, which are not individually negotiated, can be incorporated without 
unnecessary formality into business to business contracts.   

Clifford Chance LLP 
16 May 2003   

 


