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LAW SOCIETY EU COMMITTEE RESPONSE TO THE COMMISSION’S ACTION
PLAN ON CONTRACT LAW

INTRODUCTION

1. The Law Society of England & Wales (“The Law Society”) is the professional
body representing the interests of its 100,000 solicitor members.  It is
responsible for regulating the legal profession and also carries out law reform
and representational work.  It is very active in the sphere of law reform.  This
includes EU matters, carried out through the Law Society’s EU Committee,
which is composed of experts in the field of EU law.

2. In responding to the Commission’s Action Plan on contract law, we have
presented our response in a number of sections.  The first section deals with
our own internal consultation on this issue.  We then go on to identify some of
the key problems that exist under different types of contracts.  We discuss
both the Common Frame of Reference (“CFR”) and optional instrument and
finally, we outline some of the related issues such as legal base and scope of
any such instrument.  The Executive Summary outlines our key points.

3. The Law Society has consulted widely with its members on the issues at
stake in order to be able to present an overall response that reflects the
diversity of clients and issues that come before our members.  Further, we
organised a half-day roundtable in London at the end of April bringing
together key stakeholders (principally practitioners, and two academics) in
order to debate the issues fully.  The written responses received and the
views put forward at the roundtable (collectively referred to as our
“respondents”) form the basis of our response.  We have attempted to reflect
both sides of the argument in cases where these differ before coming to any
conclusions.

EXECUTIVE SUMMARY

4. The Law Society is of the view that we do need to improve the consistency of
the acquis communautaire on contract law.  It is recognised that to achieve
this it will be necessary to reach agreement on common terminology and
basic principles. For that reason, the Law Society is generally in favour of the
creation of a Common Frame of Reference. However, it believes that the
efficacy of such an approach is dependent on the methodology of its
formation and has made specific recommendations in that regard.  If the CFR
proves successful, it may itself be used as an instrument by parties in drafting
(“the soft law” approach) which may mitigate against the need for any other
measures such as an optional instrument. Subject to this however, the Law
Society broadly supports the further consideration in the future of an optional
instrument subject to the conditions that any instrument under consideration
should (i) be optional for the parties (i.e. the “opt in” approach), (ii) any
mandatory provisions should be kept to the minimum necessary and (iii) that
all other provisions should modifiable by the parties. There would not be
support for an opt out instrument or any other mandatory code of contract
law.  As a general point with reference both to the CFR and optional
instrument, the Law Society wishes to stress the importance of making sure
that initiatives are driven by practitioners rather than academics,  through the
creation of a high level experts’ group of practitioners, and the importance of
addressing the political angle through the involvement of Council and
Parliament.  It is also essential in relation to any optional instrument that there



2

is “buy-in” from legal practitioners, in order to ensure that the final result is
attractive to the end users. 

LAW SOCIETY CONSULTATION

5. The Law Society has taken a keen interest in the various initiatives to date in
relation to contract law.  With regard to the Action Plan, the Law Society
published this initiative widely in the Gazette (the official news bulletin which
is sent to all solicitors) and through a variety of other legal media.  Further,
the Law Society published a two-page consultation document which was
widely distributed to legal practitioners and special interest groups in England
& Wales and elsewhere (Annex A attached). In addition, some local and
regional branches of the Law Society carried out a similar exercise.   This
consultation sought views from practitioners on whether problems arise out of
differing national laws on contract and how they are dealt with in practice, the
experience of the Vienna Convention on the International Sale of Goods,
whether there are inconsistencies in EU legislation relating to contracts,
comments upon the formation of a CFR and the proposal for a website
providing information. We also sought views on whether future thought should
be given to an optional instrument and whether it should be opt in or opt out,
the scope of the instrument, whether or not it should contain mandatory
provisions and whether it should apply to business and/or consumer
contracts. 

6. The purpose of this exercise was to elicit responses from practitioners as to
whether there are practical problems as a result of differing laws governing
contracts throughout the EU and if so, how these problems are dealt with in
practice.  Although the Commission has already consulted on some of these
aspects, we wanted to carry out our own exercise to ascertain whether or not
there are difficulties in practice.  The second reason we have consulted so
widely at this juncture is on account of the strict time limits for responding to
the previous Commission consultation on contract law.  Although the Law
Society submitted a response at the time, we were prevented from carrying
out any detailed research due to the tight deadlines for responding.  We have
sought to address this gap in responding to the Action Plan.

7. As a follow up to the Law Society consultation, a roundtable was organised at
the Law Society in London on 30 April.  This gathering brought together
practitioners with direct experience of contract law, along with two academics
in order to debate the issues.  The emphasis was on finding practical
solutions to specific problems.

SUMMARY OF THE RESPONSES RECEIVED

DIFFICULTIES IN PRACTICE

8. The Law Society received 13 direct written responses to the questionnaire (a
number of which consolidated the results of consultations which the
respondents themselves had carried out). Many respondents considered that
differing contract laws can lead to problems in practice. Other correspondents
stated that they did not consider differences in contract laws to be a
significant difficulty in doing business.  Many large commercial organisations
seek legal advice in jurisdictions where they do business.  Clearly the
transaction costs are relatively higher for SMEs.  However, as many
practising lawyers pointed out, frequently SMEs do not have formal written
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contracts when doing business and are unlikely to seek advice on the issues
whether or not these are addressed at EC level.

9. Only some of those responses identified problems which are expressly
related either to difficulties with differences in national laws or differences
arising from the manner in which EC law is implemented and interpreted in
different Member States. Some respondents were of the view that there are
greater problems which arise out of linguistic, cultural and psychological
barriers associated with bringing an action in another Member State or being
faced with a different system of law. Indeed the most often cited concerns (for
which concrete examples were provided) related not so much to differences
in the law as to problems either in the manner in which foreign courts
interpreted the law, or to problems of enforcement in foreign courts. The
respondents differed in terms of how best these problems could be overcome.
Some felt that instructing a lawyer in the jurisdiction/law of the contract was
the only solution.  Other more radical solutions included the creation of a
Community contract court as an adjunct to the European Court of Justice
(“ECJ”) or the creation of contract mediation centres throughout the EU.

10. The following are examples cited by respondents of problems arising out of
differences in national law :

•  Transactions conducted over the Internet;
•  Differences in mandatory insurance and reinsurance laws

governing contracts in that sector. (Particularly where the
jurisdiction for the reinsurance contract differs from that of the
headline contract);

•  Extra expense of having to instruct lawyers from the relevant 
     jurisdiction. 

These examples were identified in relation to differences in national laws that
implement EC Directives, particularly in relation to:

•  Confirming what has already been noted in the Action Plan
one of the prime examples is the Commercial Agents Directive
and problems arising from the adoption of both the indemnity
and compensation system within the UK;

•  Problems with the interpretation of the Package Travel
Directive in the UK compared with elsewhere in the EU, which
causes uncertainties;

•  Lack of synchronisation (i.e. early or late) in implementation of
EC law was identified as a cause of confusion when advising
on multi-jurisdictional transactions;

•  Differences in cooling off periods between consumer protection
Directives.

A more detailed summary of the problems can be found in Annex B to this document. 

11. Both the roundtable and the written responses focussed on the nature of the
problems that arise as a result of diverging contract laws.  Different groups
are affected differently and it was broadly agreed that the three main
categories could be summed up as follows:
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a. special sectoral areas (such as insurance);
b. business to consumer transactions; 
c. business to business transactions (including both SMEs and

larger enterprises).

These issues were considered looking first at the more specific areas and
then to the more general (B2B) contracts.

(i) Sector specific contracts

12. It was considered that the insurance industry in particular, where the contract
is in fact the end “product”, is a special case.  In many cases, the contracts
are drafted by brokers who are not usually conversant with legal drafting or
issues such as the applicable law.  The Brussels and Lugano
Conventions/Regulations are silent on this question.  The matter is of
particular interest to UK lawyers, as London is a major centre for insurance
and reinsurance and many cases end up in the courts there.  The fact that the
various Member States have different mandatory laws governing non-mass
insurance may well cause problems for those marketing insurance contracts.
However, the problem which was particularly identified during the roundtable
was not so much this issue as the fact that it often happens that a risk is
insured under a contract governed by the law of one Member State and then
ends up being reinsured under a contract governed by another Member
State. This can give rise to significant conflict of law difficulties over the
interpretation of mutually dependent provisions in contracts each governed by
a different national law.

(ii) Consumer contracts 

13. With regard to consumer contracts, it was acknowledged that consumers are
rarely in a position to make a “choice of law”.  That choice is generally made
by the economic operator.  In cross border contracts that may lead to a lack
of transparency and certainty regarding the applicable law and the effect of
that law. This is either because of the mandatory provision rules in the Rome
Convention and/or because suppliers do not make these terms apparent to
the consumer.  However, this does not automatically mean that problems will
arise.  Many cross-border transactions occur on a small scale and do not give
rise to significant contractual law problems.  Where problems do arise (e.g. in
relation to certain marketing techniques, mail order or unfair practices) these
problems have been or are being addressed to a certain extent by
harmonisation of national law at EC level. The main area of concern appears
to be in relation to Internet and distance sales where differing mandatory
national laws on consumer protection give rise to uncertainty for business and
consumers alike. This issue has only been partially addressed by the acquis
communautaire to date.

(iii) Business to Business contracts

14. As for business to business transactions, the response was mixed. Some
respondents argue that it is generally sufficient for parties to make a clear
choice of law and choice of jurisdiction clause in their agreement. Although
this may mean that one side may have to take legal advice on the law of a
different jurisdiction, this is not a major obstacle to business.  For multi-
national companies practices on taking local advice differ.  Some are
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prepared to invest in doing so but many do not.  For SMEs, problems arise
where there is no written contract, or where there is one but it is silent on
choice of law and choice of jurisdiction.  As for the larger corporations the
issue is resolved through a choice of law clause for a particular national
jurisdiction.   However, as was described above, many of the more complex
problems identified by respondents appeared to result more from
interpretation and enforcement of the applicable law of the contract by foreign
courts rather than the choice of law itself.  Nevertheless, there is a general
recognition that different laws do add to the cost of conducting cross-border
business. One of the issues raised during consultation was the extent of
experience parties had had with the Vienna Convention.  The respondents
suggested that experience in the UK was limited, probably reflecting the fact
that the Convention has not (or not yet) been ratified by the UK Government.

ACQUIS COMMUNAUTAIRE

15. A number of respondents considered that there is an urgent need to review
existing EU legislation for consistency.  The purpose of this exercise should
not be to renegotiate the acquis but rather to iron out the various anomalies
which currently exist in so far as those anomalies are not justified by
differences in the nature and aims of the legislation concerned.  These
anomalies take different forms and include inconsistencies between EU
legislative texts (such as the Brussels Regulation and the e-commerce
Directive on the applicable rules in electronic contracts) and inconsistencies
in the way in which Directives are transposed and/or in which they are
interpreted throughout the EU. The most frequently cited example is the
implementation of the Commercial Agents Directive, in particular the different
remedies available in Member States (notably in the UK) stemming from a
clause in the Directive which permits this.  A number of other examples were
given of differing implementation causing uncertainty from one Member State
to another, notably as regards the Doorstep Selling Directive, the Distance
Selling Directive and the Timeshare Directive (for example, the differing
periods for “cooling off”). It was also felt that delays in implementation of
Directives throughout the EU can cause significant commercial problems
when advising on multi-jurisdictional matters.  It is recognised that the
Commission has been more focused in recent years on implementing
legislation and the Law Society welcomes this. Nevertheless, these activities
alone will not resolve the inconsistencies and the conclusion of the Law
Society is that a detailed review of the EU acquis needs to be carried out in
order to assess where the problems lie, and that steps be taken to ensure
consistency and to avoid any contradictory texts.  The creation of a CFR
(discussed below) however should not unnecessarily delay the removal of
overt anomalies which are not dependent upon reaching agreement on
common principles and terminology.

COMMON FRAME OF REFERENCE (CFR)

16. The Law Society recognises that in order for there to be consistency in
relation to the acquis communautaire (see para 15 above) clear agreement
should be reached on terminology and principles. Moreover, it would be
helpful for such agreed principles and terminology to form the basis for future
legislation in the area.  However, there is concern about the method by which
a CFR is reached.  The Law Society supports in principle as a starting point
the need for commissioning research into this area to identify such principles
and terminology. 
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17. The Law Society is conscious that there has been a proliferation of groups
created and active in the field of contract law (such as the Llando group, the
Gandolfi group and the Acquis group to name but three).  These groups have
made very valuable contributions to the debate and we would support the use
of the work to date to avoid duplication of effort. However this remark should
be seen in the context of the following comments.  

18. As we understand it, the CFR will be agreed in a two-stage process; the first
being the research programme and the second being the formation of the
CFR itself.  The Action Plan gives very little hint as to the mechanism by
which the second stage will be carried out or the parties involved. There are
several points we wish to make with regard to the method by which the CFR
is agreed:

•  In terms of the methodology, we would suggest that this should be a
two-stage process.  The first stage comprises the research into
similarities and differences in contract law with a view to reaching
possible solutions in terms of common terminology (in the various EU
languages which would effectively have the same meaning) and
common principles.  The second stage would be to consolidate these
solutions into a CFR which can form the basis for revised and future
legislation.

•  With regard to the research stage, while we support the efforts made
by the various academic groups in this regard we regret that to date
very few practitioners have been directly involved.  Practitioners have
direct everyday experience of what the difficulties are in practice and
they, and their clients, will be directly affected by the outcome of this
process.  We consider that this is an important deficit in achieving
useful practical results. We would like to see this deficit addressed in
the way the research is into the CFR is carried out.  One solution
mooted at a recent conference on contract law would be to carry out
workshops throughout the Member States to which practitioners would
be invited. We believe that the requirement to carry out consultation
with legal practitioners should be included in the terms of reference of
any research project.

•  We consider that it is very important that the common law traditions
are given due weight in the research into appropriate principles and
terminology.  Although the civil law tradition is dominant within the EU,
(bar the UK and Ireland), the importance and influence of the common
law should not be overlooked in the area of contract law.  The
common law is very widely used and recognised internationally in
respect of cross-border contracts.  Many non-English parties choose
English law as the applicable contract law at present because (a)
much international business is carried out in the UK and in other parts
of the world, such as Hong Kong which have a predisposition to
common law for historical reasons, and (b) it has built up a good
reputation within the international business Community. Moreover, the
common law system has formed the basis of a number of legal
systems worldwide including those of major trading partners such as
the US, Canada and Australia.  The Law Society, through its
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members, has therefore a wealth of experience in this field upon
which it could draw.

•  With so many research groups involved there is a risk of considerable
duplication of effort involving competition for funding which will
potentially result in a mixed bag of solutions. Moreover, a number of
the academic groups are working on projects whose brief goes
beyond the requirements of the CFR and there is a danger that results
may not be sufficiently focused for the task and may not therefore be
suitable as the basis of the CFR.

•  As noted above, there is little information given on the second stage of
the process whereby the research work is transformed into the CFR.
Nor is it clear who is to carry out that work. We appreciate that the
Commission will be involved.  It also appears likely that
representatives of the European Parliament and the Council will be
involved in some manner if the CFR is to be recognised not only as
the basis for drafting legislation (and amending existing legislation) but
also the basis for application of that legislation.  At the same time it is
important that key stakeholders are involved in the final product,
including practitioners. For that reason, we recommend the formation
of a high level working group to produce the CFR.

•  We therefore feel strongly that the creation of a high level working
group - akin to the High Level Working Group on Company Law -
which brings together, and is led by, legal practitioners and business
representatives (who are those with the most direct practical
experience of the issues at stake) would be extremely valuable in
terms of devising practical solutions.  We would also wish for the
common law legal tradition to be well represented within any such
group.  

Creation of Soft Law

19. Should the creation of a workable and acceptable CFR be successful in
resolving some of the difficulties in differences of national contract laws, the
Law Society suggests that the CFR might in time become a “soft law” solution
to problems of contractual drafting.  Principles and terminology may come to
be used by private parties and practitioners in drafting cross-border contracts
and by the courts in interpreting contracts.  This may mitigate against the
need for further measures to be taken at the EC level such as the creation of
an optional instrument or may at least narrow the scope of what is considered
necessary.  We believe the efficacy of this approach should be considered
before further action is taken on the formation of an optional instrument in the
future.

OPTIONAL INSTRUMENT

20. The Commission has raised the question of whether it would be opportune to
consider an optional instrument.  The further refinement to this question was
whether such an instrument should be one which would apply automatically
unless parties expressly opt out or one to which parties could opt into. This
question took us back to whether there are perceived problems and how best
to solve them.  Respondents were clearly of the view that the difficulties
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arising from different applicable laws across borders are not of such a
magnitude that automatic application of an EU instrument (albeit with the
ability of parties to opt out) could be justified.  Moreover, many cross border
transactions occur without parties formally seeking advice.  Imposing on such
parties a contract law which is not necessarily familiar to either party and
about which they might know very little, did not of itself appear to respondents
to produce greater certainty or lower transaction costs. 

21. Respondents were more open to consider the possibility of an “opt in”
instrument available to parties through a choice of law clause. There is a
recognised advantage in the use of such an instrument to overcome some
difficulties in the following areas: (i)  sector specific rules (ii) B2C contracts (iii)
B2B contracts.

(i) Sector specific contracts

22. The conclusion reached was that there are sectors (particularly the financial
sector) where differences in applicable contract laws do raise particular
problems. In terms of what the solution should be for the insurance sector, it
was felt that an optional instrument which is drafted in such a way as to be
commercially attractive throughout the EU, and which would ultimately
become the industry standard, would be the most effective way forward.
Such a standard could perhaps be made attractive to insurance brokers, if
forms are accessible on-line, made available for little or no cost, and indicate
that a broker is complying with terms and conditions in line with best practice.

(ii) Consumer contracts

23. As discussed above, it was concluded that problems do arise with cross
border consumer contracts however there are a number of issues to be
considered in relation to whether the appropriate solution to these problems
would be an optional (“opt in”) instrument.  First, the vast majority of B2C
transactions are not carried out on the basis of formal written contracts, no
express choice of law is ever made (or is likely to be made in practice) and
therefore an optional instrument is unlikely to resolve the identified problems.
Second, there exist at the national level mandatory provisions governing
consumer contracts.  These mandatory provisions would not be automatically
superseded by an optional instrument.  There may be solutions to the
problem in including minimal mandatory provisions in the optional instrument
which are deemed to supersede national provisions.  Obviously this gives rise
to questions as to how this is to be achieved (see para 30 below our
comments on mandatory provisions and the Rome Convention). Third, as we
see it, the main benefit of an optional instrument for B2C contracts is where
they are adopted as a standard for companies operating widespread cross
border transactions (including those concluded at a distance and on the
Internet).  This in itself could be useful but consideration should be given as to
whether the efforts involved in achieving an optional instrument for B2C
contracts will be justified if in practice it will only be used in a narrow category
of cases.

(iii) B2B Contracts

24. As noted above, the response in relation to the difficulties experienced by
parties in B2B contracts operating cross border were mixed.  Many SMEs
(and even some larger companies) do not currently formalise their contracts
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so as to even make choice of law in favour of national law.  Therefore the
likelihood of their making an informed choice in favour of an EU optional
instrument is not very high.  Nevertheless, in the light of enlargement and the
continued growth of cross-border trade, it is recognised that an optional
instrument could provide a useful and cost saving solution for certain
categories of standard form agreements (e.g. setting up a network of
distributorships) or multi-national sales contracts.  The problem of mandatory
national laws can arise with B2B contracts (e.g. Belgian law on termination of
exclusive distributorships) and would need to be resolved for an optional
instrument to be commercially attractive.  However, such mandatory rules are
less prevalent in respect of B2B contracts compared to B2C contracts and
therefore a solution which permitted the supremacy of the optional instrument
over such mandatory provisions is less likely to raise the same level of
controversy as is likely to arise in respect of mandatory national provisions in
B2C contracts.

25. Given our comments in relation to the utility of an optional instrument in
relation to different categories of contract, a key issue for further reflection is
the scope of any such instrument.  We would suggest that some
consideration be given as to whether it might be better initially to limit the
scope of the optional instrument or to consider a staged approach in order to
prevent the project from being undermined by delays and controversy.

26. As mentioned above, one of the major issues in practice is that of differing
interpretation by courts throughout the EU both on national law concepts in
the field of contract law and in relation to interpretation of European
legislation.  Whilst recognising the existence of the European Court of Justice
as the final arbiter, this does not represent a timely, inexpensive solution for
most  parties.  Different solutions have been put forward in order to deal with
this.  One respondent felt that wholesale harmonisation of contract law is the
only answer.  However, this was a minority view and it was generally felt that
even if that is the logical conclusion, it would not necessarily lead to uniform
interpretation throughout EU courts.  Another solution is the creation of a
specialist EU court, as an adjunct to the ECJ, dealing with contract law.
Whilst this would have the advantage of focussing solely on contractual
matters, it would still be a costly and time-consuming solution for those
seeking redress.  A third solution is the creation of European contract
mediation centres.  Such quasi-judicial bodies could develop expertise in
contract law and provide a quick and inexpensive solution to the parties.  The
issue of differing interpretation would still arise however and this solution
would only work if the decisions of such bodies were binding on the parties.
Mediation centres would, by themselves, probably be unable to generate
precedents on novel questions of interpretation and application of the new
contract law.

27. Further, in order for such an optional instrument to gain widespread
acceptance, it should be commercially focussed (the ICC model clauses and
INCOTERMS were cited as useful examples of how this could be done).  Our
overall view therefore is that an “opt in” optional instrument could be a useful
initiative, provided it is well drafted and leads to legal certainty. It has been
argued that the Vienna Convention is not applied by practitioners because
they were not sufficiently involved in the drafting stage of that instrument.   

MANDATORY PROVISIONS
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28. One of the questions raised by the Action Plan is whether an optional
instrument should include mandatory provisions.  In general the Law Society
supports the proposition that any optional instrument should be premised on
the basis of freedom of contract by the parties. We therefore would only lend
support to an “opt in” instrument and one which allowed parties to modify its
terms.  However, it is recognised that there are reasons why mandatory
provisions should apply where equality of arms does not exist.  This is
particularly the case in consumer contracts.  Currently such rules exist both
as a result of EU law and national law.  Any optional instrument would
therefore have to take into consideration the application of such laws.  The
degree to which this will be an issue will depend on the intended scope of the
optional instrument (for reasons outlined above) and the extent to which
mandatory rules are relevant.  Clearly any optional instrument would have to
take into account mandatory provisions of EU law (which exist even in relation
to some B2B contracts such as commercial agency).  With regard to
mandatory national rules particularly in respect of B2C contracts (as
discussed above), it may be necessary to adopt some mandatory provisions
which supersede those at the national level where the optional instrument is
used.  Finding the right balance between the parties in achieving an
acceptable solution will require considerable care for such an instrument to be
attractive.

29. The issue of inclusion of mandatory provisions has some bearing on the
appropriateness of the legal instrument to be chosen in relation to an optional
instrument. Our conclusion is that a Directive would not be appropriate (due
to the margin of implementation accorded to national legislators).  A
Recommendation might be appropriate if the optional instrument were limited
primarily to B2B contracts and did not contain mandatory provisions.
However, if the instrument is intended to resolve the issue of mandatory
provisions contained in national law, only a Regulation could properly fulfil this
objective (particularly the related key objective of legal certainty).  However,
we are aware that even the use of a Regulation could raise legal issues in so
far as it is directly applicable, and, depending on its substantive content, could
be binding whereas an optional instrument is not.  

LINK WITH THE ROME I CONSULTATION

30. In terms of the relationship between the current initiative and the consultation
on the Rome I Convention, the Law Society considers that there needs to be
consistency of approach in the two initiatives, both of which deal with contract
law.  The Law Society intends to address specific points on the Rome
Convention in our forthcoming response to that consultation paper, which
explains why the matter is only dealt with briefly here.  We do feel however
that Article 3 of the Rome Convention, which enables parties to choose one of
the national systems of law as the applicable law, should be amended to
allow parties to choose the optional instrument as the applicable law, as this
currently would not be permissible.  

INVOLVEMENT OF OTHER EU INSTITUTIONS

31. Whilst the Law Society applauds the Commission’s initiatives in the field of
contract law, we recognise that it is essential that the Council of Ministers, the
European Parliament and possibly even national and sub-national
Parliaments  “buy-in” to the process.  This would be both in keeping with the
interests of subsidiarity and with ensuring awareness of the initiative. They
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will need to be actively involved in every stage of the process, and in
particular in the drafting of the CFR if it is to gain widespread acceptance.

 
MISCELLANEOUS

32. The Law Society consultation also highlighted a number of additional
important points:

(i) A number of practitioners were of the view that there are other areas
of the law which create many more difficulties than those found in
contract law.  The examples most frequently cited were property law
and the issue of cross-border enforcement of judgements throughout
the EU (the latter is resolved to a certain extent by the Brussels
Regulation, although not entirely so). 

(ii) A further issue is whether or not it would be useful for the Commission
to set up a website which would contain terms.  Whilst nobody was
totally opposed to this idea, its usefulness is questionable, particularly
given the resources that would be needed to set it up and
subsequently maintain it – it would have to be constantly updated in
order to remain useful.  

(iii) We are also aware that there have been discussions on the most
appropriate Community legal basis for the optional instrument.  Four
have been mooted so far – article 65 on civil judicial co-operation,
article 95 on the internal market, article 153 on consumer policy and
article 308, a general provision. The appropriateness of the legal base
will be dependent on the scope of the optional instrument. Articles 65
and 153 are not sufficiently broad to deal with both the consumer
angle and the business angle.  The difficulty with article 308 is that it is
a general article and the ECJ has made it clear that specific articles
(such as article 153) should be used in preference to general articles.1  

                                                
1 Commission v Council [1987] ECR 1493
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ANNEX A

LAW SOCIETY CONSULTATION ON THE EUROPEAN COMMISSION’S ACTION
PLAN ON ‘A MORE COHERENT EUROPEAN CONTRACT LAW’.

The Law Society is preparing a response to the Commission’s Action plan on
European Contract Law which was published on 12 February 2003 (COM (2003) 68
final)2.  In order to prepare a considered response to the Commission with input from
practitioners who are dealing with contract issues on a day-to-day basis, the Law
Society’s European Union committee has prepared a number of questions on which
we would very much welcome your views.  These questions are not limited to those
with a particular interest in EU law, indeed input from solicitors who do only
occasionally deal with cross border issues in response to clients’ needs would be
particularly welcome.

•  Have you in your daily practice come across problems arising out of the
differences in national contract laws within the European Union3, whether
relating to commercial or consumer contracts (e.g. cross border
sales/distance selling, timeshares, holidays, property purchases, purchase of
cars across borders etc)?  

•  If so – what were they and how did you deal with the problem? (Please give
concrete examples if you can).  

•  Did these problems involve considerable extra expense for your client?  

•  We would also be interested in hearing from those who have experience of
concluding contracts under the Convention on the International Sale of Goods
as to whether a similar EU instrument would be useful, or whether the UK’s
accession to the Convention would suffice ?

•  Have you come across examples where differences in the national laws that
implement EC directives have raised problems? Please describe.

•  Have you come across examples of inconsistencies in the way in which
different pieces of EU legislation involving contract law have created specific
problems for clients? Please describe.

•  In order to promote and facilitate the development of EU-wide standard terms
and conditions for cross border contracts the Commission has proposed that
a web-site is set up where interested parties (lawyers, international
organisations, companies etc) can exchange information such as “best
practices” and standard forms.  Do you think such an initiative would be
useful and would you use it if it existed?

The European Commission’s Action Plan has put forward the idea of an “opt-in
instrument” which would exist in parallel to national law provisions in order to

                                                
2 Available on the EUROPA website:
www.europa.eu.int/comm/consumers/policy/developments/contract_law/index_en.ht
ml
3 The member countries of the European Union are Austria, Belgium, Denmark, Spain,
Greece, France, Germany, Italy, Ireland, Netherlands, Luxembourg, Portugal, Sweden,
Finland and the United Kingdom.  
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facilitate cross-border transactions.  In order to assist us in our response on this
point, we would like to hear your views on all or any of the following:

•  In advising on cross-border contracts would it be helpful to refer to a
harmonised set of rules rather than to refer to the law of the jurisdiction of one
party?

•  If so – would it be better if parties could choose to “opt for” that harmonised
set of laws in place of national law (e.g. in a choice of law clause) or would it
be better if it applied automatically to cross border contracts unless the
parties chose otherwise?

•  Should such an instrument only apply to business to business contracts or
should it also apply to business to consumer transactions?

•  Should the instrument contain a core set of mandatory provisions (e.g. in the
case of consumer contracts?)

•  What should be the scope of the instrument? Should it only contain general
contract rules such as those on the conclusion or non-performance of the
contract or should there be rules for specific types of contracts e.g. insurance
contracts? (Or both?)
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ANNEX B

The following is a more detailed summary of the problems identified in the responses
to our consultation.

1. Uncertainty

Of those respondents who agreed that there were problems, legal and commercial
uncertainty was the most frequently cited problem.

It was generally felt that existing differences between legal systems are such that a
lawyer from one jurisdiction is not qualified to advise on legal issues arising under
another one.  One respondent stated that the same set of circumstances can be
adjudged in very different ways, depending upon the applicable law employed.  This
respondent found it curious that different participants in the same transaction (e.g. a
manufacturer and an importer) could consequently be working to different rules and
standards.

Several respondents agreed that it was problematic that divergent mandatory laws
may apply to a contract, depending upon the applicable law.  Examples of mandatory
rules, which may cause difficulties, include the application of implied warranties into a
contract, of which parties may have been initially unaware. 

Other problems surround conflicting rules on specific types of contractual clauses.
Respondents pointed to the different national attitudes towards limitation of liability
rules and entire agreement clauses.  Respondents suggested that national courts
may even be prepared to “look behind” the jurisdiction and/or applicable law clauses
inserted into a contract by the parties.  One contribution stated that SMEs face
difficulty in ascertaining what the applicable law is where the contract is silent on the
matter.

One respondent gave an example of a specific case where conflict of law rules did
not adequately deal with contracts of insurance and reinsurance, which gave rise to
complex and uncertain questions of which country’s courts had jurisdiction over the
contract.  The resulting litigation was lengthy and complicated. 

One respondent considered that the differing formality requirements can create
problems for the parties, for example, requirements as to the form of the contract
(e.g. written as opposed to oral), and whether or not it needs to be witnessed by a
notary and/or registered with chambers of commerce.

In terms of major divergences between the common law and the civil law, the
following areas were cited: formation and governance of companies; share sale
agreements; contracts for sales of immovables; contracts for sales of goods/services;
agency and distribution agreements; intellectual property licences and franchises.  

Aside from the laws themselves, more than one respondent considered that
problems were caused by conflicting interpretation of laws and principles given by
judges in different national courts.
  

2. Divergent implementation of EC Directives
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The most frequently cited example in this category was the Commercial Agents
Directive, whose transposition is divergent in different Member States to the point
that lawyers are unsure as to how the rights and remedies in the Directive are
enforceable. 

One firm points to how the UK’s implementing legislation has adopted both “options”
– relating to the remedies of indemnity and compensation from the original Directive
– which has made this piece of legislation very difficult to interpret, and in turn
discourages parties from using agency contracts. 

Another respondent stated that the differences of transposition of Directives were an
issue in e-commerce/distance selling arrangements.  Other examples included the
implementation of the Package Travel Directive, the Doorstep selling Directive and
the Timeshare Directive.  

One Respondent stated that unnecessary cost was incurred because lawyers had to
check how EC Directives have been implemented in a particular Member State. This
Respondent also found that problems are caused both by non-implementation and
the implementation of Directives at different stages in different Member States.

3. Enforcement of rights

Enforcement of rights per se does not relate directly to the substance of the
consultation. Many respondents did, however, flag up issues related to enforcing
contractual rights and at least two respondents felt this was the most important issue
for consideration.  

Particular problems relating to the enforcement of rights include language barriers,
different court procedures, and having to travel to foreign jurisdictions to enforce
rights.   A number of respondents felt that by keeping procedures and timetables
simple, remedies might be easier to obtain.

Related to point (1), uncertainty, one Respondent said that rules on specific kinds of
contracts and contractual clauses (e.g. restrictive covenants and confidentiality
undertakings) were interpreted differently in different jurisdictions.  Parties could not
be sure therefore whether their rights under a contract would be enforceable. 

4. Added transaction costs of different contract laws

Many respondents stated that the only way to ensure that a contract is workable in a
particular jurisdiction is to seek advice from a lawyer of the relevant jurisdiction.  This,
it was pointed out, can lead to a substantial increase in financial costs and delay in
finalising a contract.   In cases involving consumers, it is particularly costly and
impractical to obtain advice from foreign lawyers.

One respondent also argued that where a foreign law governs the contract, a lawyer
from that jurisdiction needs to be consulted in order to ensure that clients’ objectives
can be achieved.
  
Further transaction costs may be incurred in the event of a cross-border dispute, in
which litigation can be more costly and more protracted.  Divergence renders the
legal situation more complex, which can lead to cases being taken to higher courts of
appeal.  Where a contract is silent on the choice of applicable law or jurisdiction,
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challenging jurisdiction before a court can be a very costly and time-consuming
process.

5. Consumer problems

It has been highlighted that consumers are affected by many of the problems outlined
above, but to a greater extent.  Consumers are particularly unlikely to be in a position
to deal with language barriers and the added costs of obtaining advice from a foreign
lawyer.

Respondents also pointed out that the consumer protection legislation has been laid
down in a piecemeal way, treating specific problems or types of contract (e.g.
timeshare, distance selling, e-commerce).  This approach leads to inconsistencies
regarding important consumer issues, e.g. cooling-off periods.  
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