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This is the BEUC’s1 position paper on the Commission Communication concerning
European contract law, in which the Commission puts forward an action plan in order to
examine how problems stemming from differences between national contract laws in
the EU should be dealt with at European level.

Following the first Commission communication on European contract law2, the
European Parliament issued a resolution3 urging the Commission to take the next
steps so as to achieve the approximation of civil and commercial law of the Member
States, as well as to submit an action plan on the matter.

On the basis of this mandate the Commission published its Action Plan on 15 March
20034, which has been sent to stakeholders for comments. 

BEUC welcomes the opportunity to comment on this important matter both for
consumers and business in a European Union with a single currency and in which the
rapid development of electronic commerce entails the need for more clarity in cross-
border contractual relations.

I. Executive summary

We consider that the European Commission, at least at a first stage of a more
ambitious project should focus on consumer law for various reasons:

1) Up to now the Commission has been concentrating on consumer law. A range of
directives dealing with problems that consumers encounter in their contractual relations
already form part of the EU acquis. In that sense consumer law presents itself as a
driving force in the process of legislative advances in the field of contract law.

2) Consumer law covers a range of issues that do not fit into the traditional structure of
private law. Consumer law is shaped around rights; the right to safety, the right to
economic protection, the right to redress. This structure does not apply to the other
parts of contract law. Indeed consumer law is naturally mandatory law.

3) Articles 95 and 153 of the Treaty establishing the European Community give specific
competence to the European Community to regulate in the field of consumer Law.
Besides, so far the Commission has identified obstacles to the completion of the
internal market mainly in the level of protection for consumers.

We believe that the sector-specific approach that is being used by the Commission to
approximate national rules on consumer law should not be abandoned. Indeed this
approach responds effectively to the needs of the developing market and new forms of
trade. According to its pioneers “ l’Europe ne se fera pas d’un coup, ni dans une
construction d’ensemble; elle se fera par des réalisations concrètes”

                                                     
1 The European Consumer’s Organisation (BEUC) represents 36 independent national consumer
organisations from 22 countries, including all member states of the European Union.
2 Communication from the Commission to the Council and the European Parliament on European
Contract Law, COM(2001) 398.
3 European Parliament resolution on the approximation of civil and commercial law of the Member
States, COM(2001)398 – C5-0471/2001 – 2001/2187 (COS) (OJ C 140 E, 13.6.2002, p. 538.
4 OJ C 63 of  15th March 2003.
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As a complement to the sector-specific approach, horizontal directives applying to a
wide number of different contracts would enhance the effectiveness of European rules
on consumer protection. In this context we very much welcome the Commission’s first
step towards horizontal harmonisation in the frame of the Commission’s green paper
on unfair trading. 

The necessity to respect national traditions and consumers expectations implies that
there will often not be comprehensive legislation. In that sense when proposing
legislation, European authorities should assess whether or not it is necessary to protect
certain national (or regional). For instance some member states are traditionally more
protective towards consumers than others. The so-called minimum directives allow
member states to adopt or maintain rules that set a higher level of protection than that
in certain directives.

Consequently we believe that harmonisation on consumer law should not be
introduced by means of a regulation. A more flexible approach is needed in order to
allow member states to respond unilaterally to new developments in the market,
without having to go through the lengthy process of amending a Community measure. 

On the issue of minimum or maximum harmonisation we ask for prudence. The
assessment as to decide minimum or maximum harmonisation has to be done in a
case by case basis.

Moreover, we hold that any future European instrument shall include provisions to
regulate the live of a contract from the pre-contractual stage, until the termination of the
contractual relation between the parties. The new instrument should not forget to give
the consumers the possibility to enforce their rights in case of a dispute (efficient,
inexpensive and quick means to find a solution to the problem). Rules concerning the
resolution of disputes such as ADR instruments should be taken very seriously.

II. General comments

The Commission has described, in its action plan, a number of examples of
divergences between national contract laws, which, directly or indirectly could hamper
the completion of the internal market. Besides, the current development of electronic
commerce has accelerated the awareness of the need to remove certain obstacles.

It is now obvious that differences in legislation entail economic and social costs both for
consumers and business. The solution is to create a so-called set of rights and
remedies which are common in all member states. So far most of the measures taken
by the Commission to remedy these divergences are directives. 

The need to respect national traditions of Member States entails that there will often
not be wide-ranging legislation. In that sense, when proposing legislation, European
authorities should engage in a process of consultation which involves active
participation of consumer organisations so as to see whether or not it is necessary to
preserve certain national (or regional) particularities in a given case. We consider that
in each case this would have to be assessed separately, that is to say in a case by
case basis.
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In order to minimise eventual obstacles stemming from the transposition of directives it
is necessary to reduce the space open to member states when transposing directives.
This can be achieved by taking as a point of departure the highest possible level of
protection when proposing legislation, according to the demands of article 95.3 of the
Treaty5.  This article obliges the Commission, the European Parliament and the Council
to take as a base a high level of protection when producing legislation. However, very
often this level is brought downwards in subsequent negotiations through the decision-
making procedure. 

Article 153 goes further. This provision seems to include a more justifiable obligation to
attain a high level of consumer protection when defining and implementing all
Community policies. So, where, for instance, there is doubt as to how to interpret the
provisions of a directive then they should be interpreted in the way so as to provide a
high level of protection. 

Therefore we consider that the Commission should make use of this provision more
often as a legal basis to protect consumers.

III. Comments on the Commission’s suggested approach

A. To increase coherence of EU acquis

1. Increase the quality of EU legislation

The lack of general principles and definitions in the field of consumer law at European
level renders difficult the use of proper and common terminology that is, in too many
cases vague and confuse.

For instance the consumer credit directive refers to “unjustified enrichment”6, but no
such term is defined in the Directive. In this context the common frame of reference
that the Commission proposes to develop would be helpful so as to provide common
terms and definitions.

Furthermore the distance-selling directive gives the consumer the right to reconsider
his purchase and to cancel the contract if he/she is not satisfied with it. However the
legal implications of the withdrawal from the contract remain unsolved. In particular it is
not said whether property of goods is considered to have been transferred to the
consumer or not. 

                                                     
5 Article 95.3 of the Treaty establishing the European Community: “The Commission in its proposals,
envisaged in paragraph 1 concerning health, safety, environmental protection and consumer protection,
will take as a base a high level of protection, taking account in particular of any new development based
on scientific facts. Within their respective powers, the European Parliament and the Council will also
seek to achieve this objective”.
6 Article 7 of Directive 87/102/EEC: “In the case of credit granted for the acquisition of goods, Member
States shall lay down the conditions under which goods may be repossessed, in particular if the consumer
has not given his consent. They shall further ensure that where the creditor recovers possession of the
goods the account between the parties shall be made up so as to ensure that the repossession does not
entail any unjustified enrichment”
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The revision of existing directives would be an occasion to review their scope, their
relations to each other and gaps.

As far as the scope of application is concerned some directives have been overtaken
by new developments and strategies in the market aiming, in most cases, to avoid the
application of European legislation on consumer protection. In this context the revision
of certain directives, in view to extend their scope of application is necessary; for
instance the timeshare directive or the package travel directive.

2.  Increase coherence between Community instruments

The first measure, suggested by the Commission to tackle the problem of divergences,
is to increase the coherence of the Community acquis.

BEUC welcomes this initiative. Indeed, compatibility between different instruments
should be a prerequisite in any process towards further approximation of legislation.

An improved Community acquis in the field of consumer law should use and define
legal terms in a consistent manner. For instance, as for the cooling-off period, the
directive on door-to-door selling uses the terms “to cancel” (article 4) and “to renounce”
(article 5) the contract. Conversely, the directives on distance selling and time-sharing
employ the term “to withdraw “ (articles 6 and 5 respectively).

Lack of coherence between European instruments may cause legal uncertainty and
consequently, lack of protection for consumers. In order to attain coherence the
Commission should undertake a comparative analysis of the existing directives. This
has to be carried out not only of European legislation already adopted but also of
national legislation on contract law and consumer protection.

B. A common frame of reference

The promotion of general principles of contractual law at a European level could be one
way towards strengthening convergence between national laws. The development of
this common frame of reference could make use of the already existing studies in this
field as for instance the studies accomplished by the Commission on European
Contract Law7 (the so-called Lando8 Commission) or the studies by professor Gandolfi
in the “Academy of European private lawyers”.

As far as specific principles protecting consumers are concerned, we notice that none
of those academic studies contain specific provisions on consumer law. The principles
embodied in those academic studies refer to the contract in general, irrespectively of
the statute of the parties involved. 

It is true that consumer law depends very much on contract law. Nevertheless, since
consumer law has specific features that do not necessarily fit into the traditional

                                                     
7 Principles of European Contract Law, Parts I & II (1999).
8 Since 1980 chairman of the Commission on European Contract Law. Member of the International
Academy on Comparative Law, The European working group on private international law, the Royal
Academy of Arts and Sciences in Uppsala, Sweden, the Academy of Sciences in Finland and Academia
Europea. Corresponding collaborator of UNIDROIT, Rome.
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scheme of law, we consider that general principles on consumer law should be
elaborated at UE level. 

In order to elaborate those principles, existing directives on consumer protection
should be scrutinised. Among those principles are the following:

- common definition of “consumer”;

- obligation to give adequate information prior to the conclusion of the contract;

- obligation as regards the form of the contract, such as requirement to put it in
writing;

- right of withdrawal (cooling-off period);

- removal of unfair terms in the contracts;

- reversal of the burden of proof in favour of the consumer;

- principle of joint liability of all those responsible (manufacturer, lender…)

- setting up of special procedural rules that allow consumers to obtain redress in a
non-expensive, quick and easy manner (out-of-court systems of ADR).

A comparative analysis of existing legislation at EU level and at national level, together
with the analysis of law cases should be carried out in order to create the basis for a
common frame of reference in consumer law. Moreover we underline the need to
closely involve consumer organisations and consumer law experts when elaborating a
set of general principles of consumer law.

C. To promote the elaboration of EU wide standard contract terms

The Commission believes that promoting an EU wide standard contract terms would be
an important step towards opening the Internal Market to consumers.

In principle standard contract terms would expose consumers to a limited choice of
contracts and would restrict contractual freedom, which is, as the Commission states,
one of the general principles of contract law in all Member States. In addition European
rules on competition law would have a word to say in this matter (prohibition of
agreements and concerted practices).

Notwithstanding BEUC considers that the development of standard contract terms
could benefit consumers if certain safeguarding conditions are met:

- the highest possible level of consumer protection should be taken as a point of
departure when elaborating those standard terms;

- consumer organisations ought to be an active part in the negotiations towards the
creation of standard contract terms, for instance drafting recommended standard
contracts;

- contractual terms should comply with the provisions of the Directive on unfair terms
in consumer contracts, that is to say they must be fair;
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- consumers should always be left the freedom of negotiating otherwise (contractual
freedom).

- the once developed standard contract terms should be reviewed after a certain
period of time, for instance in order to incorporate eventual new legal
developments;

- access to justice must be untouched, i.e. if a consumer feels to be disadvantaged
by a given standard term, he/she should have the possibility to bring it to court for
the terms to be checked in respect of its validity.

We believe that provided that the above-mentioned conditions are met, standard
contract terms would confer clarity and straightforwardness to a B2C contractual
relation.

D. Non-sector specific measures. Optional instrument

Together with the Commission we believe that this should be a step by step process. In
the first place different consumer contracts (distance selling, package travel, timeshare
etc) should continue to be treated separately like at present.

In a second time it could be possible to put into a code certain aspects of contract law
and consumer law and thus unifying national laws. This instrument will have to
encompass substantive law, including provisions that cover the live of a contract from
the pre-contractual stage, until the finalisation of the relation between the parties. Rules
regarding the right of consumers to effectively enforce their rights should also be dealt
with (ADR instruments)

A specific instrument adapted to cross-border contracts, in all Community languages,
would facilitate negotiations between parties. Nevertheless one could ask whether the
preservation of two systems would be contrary to the goal of building a single market in
which the same rules should apply whatever the place where the parties are
established. (it was discussed in the directive on legal aid, this directive applies only to
cross-border disputes).

Contractual freedom should be one of the guiding principles of contract law. However,
together with the Commission, we stress that consumer law is regulatory law, its rules
ought to be mandatory, since they restrict the contractual freedom advocated by
general rules of contract law, in order to protect consumers.

Notwithstanding we feel that it is not very realistic to start a reflection about the
opportuneness of a non-sector specific instrument on contract law. We are of the
opinion that the intentions of the Commission are not very clear on this point. In
particular, we think that the Commission should make sure about the connection
between the measures suggested in this Action Plan and the Green Paper on Rome I.

END
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