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1. Introduction 
 
The German engineering industry with approx. 880,000 employees domestically, a 
production volume of € 129 billion and an export share of 70% (of which approx. 47% 
are exports into EU states) is one of the leading industrial sectors of the Federal 
Republic of Germany. The high technological standard of its more than 20,000 
different products is the basis for its worldwide reputation as an “innovation industry”. 
As a partner for approximately 3,000 companies, Verband Deutscher Maschinen- 
und Anlagenbau (VDMA) represents the interests of nearly all the important 
manufacturers within the German capital goods industry. The sector is made up 
mainly of small to medium-sized companies.  
 
In principle, VDMA agrees with the Commission’s action plan. In particular, we 
welcome the fact that the harmonisation of civil law within Europe is to be 
approached in a considered manner and not in haste, as was the case with the 
recent reform of the general law of obligations in Germany.  
 
VDMA welcomes in particular the intention to continue to involve interested parties 
and consult them in respect to future measures. We believe that a coherent civil law 
which does justice to all the interests involved can develop long-term only when the 
practical experience of the interested parties – and in particular industry – is taken 
into consideration. We are happy to take part in the dialogue with the Commission 
and the scientists commissioned by it. 
 
The action plan, however, does not contain a clear statement on how to remove such 
obstacles to the free movement of goods arising from binding provisions within the 
individual member states as we described in detail in our comment on the 
Commission notice on European contract law of 2001. As it is, the freedom of 
contract which is crucial for business transactions is curtailed to an unacceptable 
degree. Where the protection of the consumer is concerned, this may be a necessity 
which has to be accepted, but not in respect to business to business contracts.  
 
 
2. Creating a common frame of reference 
 
The idea to achieve more coherence within European contract law through a 
common frame of reference is interesting and we welcome it in principle. Such a 
frame of reference provides the opportunity to simplify EU law and to abolish still 
existing obstacles within the internal market, in particular binding national legal 
provisions. This frame of reference, however, must be practical in form and take into 
account the interests of industry, so that the common market can indeed develop into 
the ‘most dynamic economy in the world’.  
 
We have fundamental reservations mainly in respect to the approach that has been 
chosen: basic research and comparative studies of law are of course important 
instruments to support legislation. However, in the area of European contract law in 
particular comprehensive studies already exist, which the Commission also refers to 
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and wants to make use of. Before any ancillary or even new studies are 
commissioned, the existing results of this research should first be analysed and 
explored in respect to its practical applicability. Our experience with scientific studies 
in this area shows that in attempting to find the best theoretical solution, scientists 
quite often lose sight of the practical. Some of the existing research appears to be 
rather theoretical and abstract and not very practicable because the business 
community was hardly involved in it. From our point of view, special emphasis here 
should be placed on re-examining existing research in respect to its practicability.  
 
Under democratic considerations, too, a frame of reference which is meant to serve 
as a pattern for numerous legislative proposals and which is developed without the 
participation of the legislative organs is questionable. It is true that each and every 
legislative proposal related to this frame of reference will have to undergo the normal 
legislative process. Should, however, the European Parliament or the Council of 
Ministers push through changes which did not comply with the frame of reference 
(e.g. a different legal concept of ‘damage’), the coherence of European contract law 
would no longer be given. The question that poses itself is therefore how the 
Commission wants to ensure the legal validity of the frame of reference and at the 
same time take account of the requirements of a democratic legislative process. 
 
Especially questionable from our point of view is the intention, already in existence, 
to use the frame of reference as an optional instrument. This already implies to a 
very large extent the creation of a uniform civil law or at least gives rise to fears of an 
automatism in this direction for which the time, in our view, is not yet ripe. A well-
considered approximation of the member states’ civil law (as a second step) initially 
through the first step of a coherent European law – not as yet existent – also implies 
that reviews and corrections are carried out after each step. We believe that here, 
too, the various interest groups should be involved.  
 
This means that the frame of reference has to prove itself in the practice – i.e. in the 
daily business sense as opposed to the legislative – before an optional instrument 
can be considered. Incidentally, the UN law on sales (CISG) already provides a quite 
useful ‘optional instrument’ which offers a relatively large degree of freedom of 
contract to the parties to a contract (Art. 4 a CISG posing a potential difficulty) and 
which in contract practice is well-accepted. The question therefore arising in this 
context is how far the Commission expects greater benefits from an additional 
optional instrument than those already delivered by the CISG, which is already 
applied in practice, and what the relation between both instruments should be. From 
our point of view, an additional instrument comparable to the CISG would rather have 
a confusing effect on those involved with its practical application, as new questions 
regarding distinctions and/or delimitations between the two will arise, and, 
accordingly, an additional need for further – expensive – consulting services. 
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3. Promoting the elaboration of EU-wide standard contract clauses 
 
While we welcome the measures for the preparation of standard conditions, 
particularly as we were involved in the development of the ORGALIME general 
conditions and model contracts for our industrial sector, the direction this furtherance 
is taking is less comprehensible to us. We also want to point out that it may be even 
more difficult in some other industries to develop general conditions which apply to 
cross-border contracts in the whole of Europe. 
 
 
4. Summary 
 
All in all, we welcome the action plan. The creation of a uniform frame of reference is 
not unproblematic. We regard especially critically the plan to extend such a frame of 
reference into a so-called ‘optional instrument’, in particular in respect to an 
automatism in the direction of a uniform European contract law. 
 
It is particularly important to us that industry be involved in the work and continue to 
be involved in the ongoing process. This furthers practical applicability and ultimately 
acceptance. Our special attention is directed at the extension of the freedom of 
contract so as to abolish existing obstacles (France: ‘vice caché’ jurisdiction; Italy: 
formal rules applied for the inclusion of general conditions; Germany: control over 
content of general conditions; Czech Republic: impossibility of limitation of liability). 
 
 
5. Our offer for the next phase 
 
For the preparation of the frame of reference, a study will be commissioned. We are 
happy to take part in the preparation of the questionnaire through our legal panels. 
We will also be happy to serve as an interlocutor vis-à-vis the scientists 
commissioned with the study and to answer any practical questions which may arise.  
 


