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Action Plan coherent European contract law 

 

Dear Sir/Madam, 

 

We take this opportunity to comment as follows on the Commission’s Communication on the Action 
Plan for a more coherent European contract law dated 12.02.2003 (COM (2003) 68). 

 

1. Aspects of the planned measures  

The European Federation of Building Societies (EFBS) agrees in principle with the combination of 
non-regulatory and regulatory measures provided for in this Action Plan aimed at achieving greater 
convergence of existing Community legislation in the field of contract law. We also support the 
approach proposed in Option II (development of common principles of European contract law 
within the framework of joint research work) and Option III (improvement of existing EC contract 
law). 

One particular feature of Option II is that the existing problem areas would be scientifically exam-
ined so that an attempt can also be made to propose a scientifically sound solution based on a 
broad consensus of Europe’s legal systems. Past experience has shown that an elaboration by ex-
perts is a better path than spontaneous legislative ideas doomed to fail in practice. Using the con-
centrated expertise of researchers and academics to address legal problems would appear to be a 
most promising approach. However, these deliberations must continue to remain transparent for 
the public. 

We believe the Commission’s approach of improving existing EC contract law in Option III to be 
an acceptable method of eliminating legal problems arising when trading within the Community.  

The elaboration of proposals for a common frame of reference, which is to contain general pro-
visions for the conclusion, effectiveness and interpretation of contracts, performance, non-
performance and the resultant rights as well as regulations on securities for movable property and 
the law on unjustified enrichment, is viewed to be an important step towards improving Community 
contract law. Within the common frame of reference a generally applicable EU-wide understanding 
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of definitions such as vague legal terms could be summarised. The EFBS also welcomes the fact 
that this process is to be accompanied by scientific research. This could improve the necessity to 
observe the law of the respective Member State when offering products there.  

 

2. Critical remarks 

However, the EFBS is against a harmonisation of EU law by creating even more laws and adminis-
trative provisions and against a regulatory approach that moves away from that of private auton-
omy. In the opinion of the EFBS, when introducing legislative and harmonisation measures atten-
tion should be paid to maintaining principles of private autonomy which are closely connected 
with the principle of responsibility for one’s own actions. In our view, the freedom of the individual 
guaranteed by the EU Treaty also requires the maintenance of ‘party autonomy’, the freedom to 
enter into obligations by means of civil law contracts. 

The EFBS sees the beginnings of excessive regulation in the current regulatory density at EU 
level. This leads to inflexible market conditions not only for the credit industry and burdens con-
sumers because an increase in costs is ultimately disadvantageous to them. For this reason alone 
everything should be done here to avoid excessive regulation in civil law. 

The creation of a European civil law code would contradict the sector-specific approach recog-
nised by the Commission. A civil law code of this nature would always only be a compromise be-
tween the different national legal systems. The special features of the 15 systems of law in opera-
tion up to now with their different contractual types – in themselves an enrichment for the con-
sumer - would not be taken into consideration. This approach would also mean that only a few 
contractual and product variations would be left – something which would benefit neither the econ-
omy nor the consumer. 

 

3. Proposals  

The EFBS believes it to be important for specific regulations to be maintained, particularly in the 
very sensitive field of banking law, which reflect the special character of bank services and the 
associated risks for the economy as a whole. Such regulations are also to be anchored in special 
laws. This is also in keeping with the legislative tradition of the Member States. They should not be 
absorbed into the general rulings of an European civil law code. 

Furthermore, the EFBS proposes that non-regulatory measures be given preference over any 
regulatory measures of the Commission. We understand non-regulatory measures to be self-
regulation agreements such as the “Voluntary Code of Conduct for Home Loans” which is applicable 
since September 2002. In our view, the advantage of a non-regulatory measure of this nature is 
that common points of interest and differences can be clearly underlined within the framework of 
discussions and negotiations with market players on the key aspects of such voluntary agreements. 
Such voluntary sectoral agreements are also a more flexible and more effective instrument to real-
ise the intended objectives. Finally, this could form the basis for the creation of a further common 
frame of reference.  

It should also be ensured that housing finance is not affected by the Action Plan for a more co-
herent European contract law and its follow-up measures. This subject is addressed in the Action 
Plan in connection with reservations of title, but the aspect of mortgages is not dealt with further. 
Cross-border activities in the area of securing credits encounter considerable practical difficulties 
because the possibilities for providing security differ greatly in the EU Member States.  
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It should also be noted that the endeavours of the Commission to achieve a more coherent con-
tract law should also create a certain convergence of Community directives. Also with respect to 
plans for new directives, greater attention should be paid to creating uniform regulations in spe-
cific areas and to avoiding the collision of directives particularly those prescribing different time 
periods – as is the case in the Timesharing and Doorstep Selling Directives as well as in the Direc-
tive on the Distance Selling of Financial Services. 

 

We would be obliged to you for your support in this matter and are at your disposal for any further 
explanation or information you may require. 

 

Yours sincerely, 

 

 
 

Andreas J. Zehnder 
Managing Director  

European Federation of Building Societies (EFBS) 

 


