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Brussels, 11 August 2003 

 
 
Subject : Action Plan on European Contract Law – ENPA position 
 
 
ENPA – the European Newspaper Publishers’ Association – has acknowledged the 
Communication of the Commission on a more coherent EU contract law including an action 
plan and welcomes the consultation launched by the Commission on this second document. 
 
In our previous reaction on your 1st Communication, we expressed our reluctance to any EC 
action in the field of contract law and we therefore supported Option I (no EC action). The 
choice of this option is essentially based on different grounds : the low internal market 
implications for our sector as the proportion of cross-border contracts is minor and publishers’ 
business is essentially directed to national or regional market. In addition, we have not 
identified any particular problems of the newspaper publishers in the different Member States 
in the field of contract law. Furthermore, we think that this Option I reflects adequately the 
need to respect the freedom to contract, which is an essential principle in this field. 
 
However, the Commission has decided to continue its action in this area and suggests an 
action plan which will be progressively developed over the next years. After having examined 
this wide and complex action plan, ENPA would like to highlight some concerns on the 
actions suggested in this document. 
 
Concerning the content of the action plan, the Commission intends to undertake a series of 
initiatives in the field of contract law and choose a “mix approach” combining regulatory and 
non regulatory measures which will be presented in a different time frame. It notably plans to 
create a “common frame of reference”, to improve the existing and future EC acquis in the 
area of contract law, to promote the elaboration of EU wide standard contract terms and, in 
parallel, to reflect on an optional instrument. 
 
We have doubts on the legal basis and on the grounds for taking this initiative at EU level in 
the field of contract law. The Commission only observed that some variations could exist in 
the existing legislation but it fails to demonstrate that such variations effectively create 
practical problems for companies. In addition, it does not clearly define the scope of its 
initiative. 
 
The Commission should first prove that the existing legislation in the field of contract law 
effectively impedes the functioning of the Internal Market. It is only once obstacles have been 
identified that the Commission can examine the possibility of any action, in respect of the 
proportionality and subsidiarity principles. ENPA has doubts on the need for such action as 
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the Commission did not identify the weaknesses and the practical problems of the actual 
system and the impact on businesses. 
 
Secondly, the nature and the content of the common frame of reference, of the EU wide 
standard contract terms and the optional instrument are questionable as they are not 
appropriately described in the action plan. We also wonder how they could apply to sectors 
which have different activities and interests and whether it does not restrict the freedom to 
contract. We think that, if the Commission intends to continue its action in contract law, non-
binding instruments should only be used in order to respect contractual freedom, sector 
specificities and to guarantee flexibility. 
 
ENPA therefore calls on the Commission to consult all interested parties on the content, the 
nature and the objective of such wide project before taking any decision in this area. The 
Commission could also establish an impact assessment in order to justify any action taken. 
 
In conclusion, ENPA cannot accept this initiative at EU level in the field of contract law as it 
still does not see the need and justification for such initiative for the reasons that we explained 
above. However, if further action is undertaken in this field, we hope that the Commission 
will adequately consult all interested parties. It is essential that the Commission has proved 
the practical difficulties within the Internal Market before presenting any instrument in this 
area. If such instrument is planned, ENPA insists on the fact that it should be non-binding. 
 
We trust that you shall take account of our concerns. We remain at your disposal for any 
complementary information you may require. 
 
ENPA -The European Newspaper Publishers’ Association - is a non-profit organisation 
currently representing some 3.200 daily, weekly and Sunday titles from 21 European 
countries. More than 91 million copies are sold each day and read by over 240 million 
people. 
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