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Position paper on the communication from the Commission  
“A more coherent European contract law – an action plan” 

 
 
On 12 February 2003, the European Commission published a second communication on European 
contract law1 and asked business circles concerned to comment on the proposed action plan 
contained in it.  We are pleased to comply with this request. 
 
The Deutsche Sparkassen- und Giroverband e. V. (DSGV) represents the savings banks finance 
group, the Bundesband der Deutschen Volksbanken und Raiffeisenbanken e. V. (BVR) the 
cooperative banks and the Bundesverband Öffentlicher Banken Deutschlands e. V. (VÖB) the 
public banks.  Together we represent over 800 credit institutions in Germany.  
 
 
I. General comments  
 
The proposed action plan on the future procedure in the field of European contract law provides for a 
mix of the following non-regulatory and regulatory measures: 
 

• to devise a “common frame of reference”, 
• to improve the quality and coherence of the Community aquis in the area of contract law, 
• to promote the elaboration of EU-wide general contract terms and  
• to examine further whether non-sector-specific measures are appropriate in the European 

contract law area. 

                                                 
1 Communication from the Commission to the Council and the European Parliament on European contract law, COM 
(2001) 398 final of 11.07.2001, OJ C 255 of 13.09.2001, p. 1 ff. 
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In parallel to this, “appropriate sector-specific interventions” are to take place. 
 
The reactions to the Commission communication of July 20012 showed that, from the point of view 
of the majority of parties concerned (including businesses, legal practitioners, the academic world 
and consumer associations), there was no need to adopt further European regulations in the field of 
European contract law.  On the other hand, an improvement of the current EC contract law was 
advocated.  
 
The main argument against more extensive harmonisation of contract law is that standardisation of 
the general legal conditions necessarily entails a standardisation in the product field.  In this 
connection, we see in particular the risk that products which have been tried and tested in individual 
Member States will be crowded out of the market in the wake of the legal standardisation.  
 
Such restrictions on the variety of the supply in Europe would be disadvantageous first and foremost 
for the consumers in Europe, but also for small and medium-sized enterprises (SMEs) with their 
specific needs.  Furthermore, above all it would be the suppliers whose strength lies in recognising 
the needs of consumers and businesses locally and in reacting to them in product development which 
would be hard hit.  
 
The negative effects of more extensive harmonisation in the field of contract law are reinforced if it 
is based on the approach of maximum harmonisation.  Experience has shown that definitive 
regulations at European level are politically enforceable if the Member States succeed in 
incorporating their respective national protective provisions as far as possible into the European legal 
act.  The consequence would be a cumulation of different protective concepts, which would be not at 
all manageable, to say nothing of justified by a need of consumers for protection.  The burdening 
effect associated with such regulations would not only restrict the existing product variety, but at the 
same time hamper innovations. 
  
Additional European regulations in the field of contract law also cannot be justified by allegedly 
positive effects for the internal market. 
 
In the retail sector, the comparatively small number of cross-border legal transactions – in any case 
in the field of financial services – is first and foremost attributable to the fact that the existence of a 
relationship of trust and the possibility to obtain information locally and without language barriers 
are of decisive importance for consumers.  The differences between the relevant national legal 
provisions on the other hand are at most of secondary importance.  The European Central Bank too, 
in its recently published report on financial structures in the euro area, indicated that there would be 

                                                 
2 Communication from the Commission to the Council and the European Parliament on European contract law, COM 
(2001) 398 final of 11.07.2001, OJ C 255 of 13.09.2001, p. 1 ff. 
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little change in the future regarding the local character of the retail markets for financial services and 
smaller institutions represented locally would continue to play a dominant role.3 For this reason 
alone, standardisation of the national legal provisions will not lead to further development of the 
internal market. 
 
On the contrary, alignment of the contract law systems will for one thing give rise to a considerable 
need for retraining and further training for staff of all European credit institutions and presumably 
quite substantial adjustments to the business processes and the printed forms developed for this 
purpose.  It is true that on the other hand there is the advantage of the costs of special legal 
investigations and legal proceedings in international business ceasing to exist for the few credit 
institutions operating in this field.  In the meantime, as already stated, transactions with a foreign 
connection are scarcely undertaken if at all by the vast majority of credit institutions operating on the 
market in Germany – and in Europe – so the investments necessitated for these institutions by a 
compulsory legal standardisation will not pay but also cannot be avoided. 
 
For wholesale banking, in which cross-border legal transactions are of far greater importance, further 
harmonisation of the national legal provisions would likewise be of no appreciable use as the 
business here is essentially concluded on the basis of standard contracts.  The in principal dispositive 
national contract law is hence of only very limited practical importance and does not impede cross-
border business transactions.  Here too, there is therefore no need for harmonisation of the relevant 
legal provisions in the area of contract law.  Moreover, the promulgation of special regulations for 
commercial business would lead to a fragmentation of contract law which would inevitably entail 
new delimitation problems and conflicting evaluations in consequence. 
 
There are hence good reasons for the view put forward by the majority of the participants involved in 
the consultation process so far that the adoption of additional European regulations in the area of 
contract law should be dispensed with. 
 
For this reason, we very much regret that, in the context of the action plan, not only is the putting 
forward of further sector-specific proposals announced, but also the drawing up of non-sector-
specific – possibly even binding – regulations is being considered.  This is all the more regrettable as 
these announcements, however vague they may be, run counter to the express verdict of the majority 
of the participants involved in the consultation process, without even the attempt being made to 
present a corresponding need for regulation.  
 

                                                 
3 European Central Bank, Report on financial structures, 2002, p.  18. 
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II. Comments on the planned mix of non-regulatory and regulatory measures  
 
1. Common frame of reference 
 
In the communication, the elaboration of a common frame of reference is proposed, establishing 
“common principles and terminology in the area of European contract law”.  
 
The legal status of this frame of reference and especially the question of a possible binding effect are 
not addressed expressly in the communication.  It is true that the term used of “frame of reference”, 
the fact that the action plan refers to the results of the consultation process so far and the proposal to 
examine the need for a non-sector-specific instrument on the basis of the frame of reference would 
argue in favour of the contents not being legally binding, but only serving for information of legal 
practitioners and the legislative bodies of the EU.  However, since at the same time reference is made 
to the fact that “it should deal essentially with contract law” and “general rules on the conclusion, 
validity and interpretation of contracts as well as performance, non-performance and remedies should 
be covered as well as rules on credit securities on movable goods and the law of unjust enrichment”,4 
it certainly cannot be precluded that the Commission nevertheless has a binding regulation in view. 
 
This meets with fundamental concerns.  A binding regulation, which in case of doubt would be 
applicable alongside the sector-specific legal acts, would necessarily make the application of law 
even more difficult.  The rules which are not geared to one another and are at times incoherent in the 
individual sector-specific directives and regulations mean that common principles and terminology 
do not exist in many areas at present.  Moreover, in so far as rules are to be included in the frame of 
reference which have not so far been regulated at European level, this would be tantamount to an 
additional European regulation for which – as stated above and made clear by the majority of the 
participants involved in the consultation process so far – there is no need and which, in view of the 
inevitable negative effects (see section I above), should imperatively be dropped.  
 
If, on the other hand, the existing European and national regulations are only to be collected and 
processed scientifically in the frame of reference, this should in our view be welcomed in principle. 
  
 
2. Improvement of the quality and coherence of the current European regulations 
 
We welcome the proposal to improve the quality of the current European regulations and to remedy 
inconsistencies.  
 
However, the proposed modernisation should be confined to the elimination of discrepancies, 
increasing the quality of drafting and simplifying and clarifying existing legal provisions.  In so far 

                                                 
4 Communication, p. 20. 
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as the communication also announces filling in gaps in legislation, this is nothing other than the 
adoption of additional European legal provisions.  The fact that these relate to areas which have 
already been harmonised cannot change anything.  Additional European regulations should be 
refrained from, however, for the above-mentioned reasons (see comments under section I). 
 
We see a need for improving the current European regulations, especially in connection with the 
regulations contained in various directives, but not geared to one another, on the consumer’s right of 
withdrawal and with the at times far too comprehensive pre-contractual obligation to provide 
information.  
 
In the event of a revision of these regulations, consideration should be given in our opinion to the 
fact that the interests of consumers and suppliers are in no way opposed. 
 
For instance, the existence of a right of withdrawal as a rule leads to the supplier – in order to protect 
himself from prejudice in connection with the unravelling of the contract – only performing the 
contract after the time limit has expired.  Conversely, it is generally in the interests of the consumer 
to receive the goods or services which constitute the object of the contract swiftly.  Precisely in the 
interests of the consumer too, the right of withdrawal should therefore be confined to cases in which, 
on account of the special circumstances of the conclusion of the contract (e.g. in doorstep situations), 
a corresponding need for protection of the consumer typically exists.  Also in the elaboration itself, 
i.e. namely in the calculation of the time limit, the consumer’s need for protection should be taken as 
a starting point.  Excessively long time limits and the lack of an absolute maximum time limit give 
rise to corresponding “waiting times” before the contract is performed as well as costs and hence are 
not in the consumer’s interests.  
 
In addition, excessively comprehensive information before or on conclusion of the contract does 
more harm than good to the consumer.  In any case, as far as the average consumer is concerned, it 
results in the relevant information no longer being noticed – perhaps because it is overlooked or 
because its importance is no longer clear. Apart from the fact that they generate unnecessary 
bureaucracy and the corresponding costs and are in many cases onerous to the consumer, obligations 
to provide information which are carried too far also fail to meet the goal of enabling the consumer 
to take decisions for which he is solely responsible.  We therefore advocate reducing the compulsory 
information to that which is in fact relevant.  
 
3. Promotion of the elaboration of EU-wide general contract terms 
 
In connection with the elaboration of general contract terms, a differentiation should be made 
according to the types of contracts concerned. 
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For the field of consumer contracts, in our view there is no need for the elaboration of European 
general contract terms.  The necessary legal security is offered here by Directive 93/13/EEC on 
unfair terms,5 which in the meantime has been translated into the legislation of all the Member 
States. However, it could be helpful if any more extensive regulations of individual Member States 
were listed and explained in a central document – for example the common frame of reference. 
 
The latter would naturally also be useful with regard to contracts between undertakings.  
Furthermore, the proposed improvement of the exchange of information through initiatives to 
elaborate general contract terms in principle seems appropriate here. 
 
4. Further reflection on the opportuneness of non-sector-specific measures 
 
Further reflection on the opportuneness of non-sector-specific measures in the area of European 
contract law is announced in the communication.  When examining the question of whether non-
sector-specific approaches to solve problems in the area of European contract law are necessary, the 
frame of reference – still to be drawn up – is to be used as a starting point.6  At the same time, 
concrete proposals concerning the legal nature (regulation) and the scope (only cross-border 
contracts/all contracts) are already put forward for discussion.  These proposals anticipate the results 
of the frame of reference and cannot therefore be evaluated at the present point in time. 
 
However, we find it questionable that in the communication consideration is given not only to an 
optional instrument, but that alternatively a binding instrument is also included in the deliberations.  
We should like to refer once again at this point to the result of the consultation process so far, in 
which the majority of the participants for good reasons (cf. above under section I) argued against the 
adoption of additional European regulations in the area of contract law. 
 
Against this background, especially on account of the burdensome effects which more far-reaching 
harmonisation would have for the internal market, binding non-sector-specific regulations should be 
refrained from unconditionally.  Hence only the elaboration of an optional instrument comes into 
consideration.  Even here, we should like to advocate decisively first examining in detail whether a 
practical need for non-sector-specific measures exists.  In the evaluation, the proposed common 
frame of reference could certainly be helpful in so far as this is a compilation and explanation of the 
various national legal provisions in the field of contract law.  Furthermore, however, we also 
consider it to be essential to communicate the causes for the behaviour of demand in the various 
market segments.   
  

                                                 
5 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ L 95 of 21.04.1993, p. 29 ff. 
6 Communication, p. 19. 


