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A MORE COHERENT EUROPEAN CONTRACT LAW – AN ACTION 

PLAN 
 
 
 
Further to the public consultation launched with the communication “A more 
coherent European contract law — an action plan”, Portugal encloses its comments 
below. 
 
 
1. GENERAL: 
 
Portugal congratulates the Commission on its communication on European contract 
law, which, on the basis of various contributions, identifies the problems arising from 
the differences between contract laws in the European Union, proposes a mix of 
regulatory and non-regulatory measures and sets out some points for consideration 
for ensuring greater coherence and uniformity within European contract law. 
 
We consider that the approach suggested in the Action Plan on European contract 
law shows a great commitment to resolving the problems identified in the 
Community acquis which impede the uniform application of Community law and 
hinder the functioning of the market. In this sense, the approach proposed may 
constitute an extremely important contribution to guaranteeing the effective 
functioning of the internal market. 
 
We support the regulatory and non-regulatory measures presented in the Action Plan 
and are prepared to participate in the initiatives that will be adopted to put these 
measures in place. 
 
However, we find that the measures proposed in the Action Plan to improve the 
quality of the Community acquis are not sufficient to guarantee free access to the 
internal market. Accordingly, in addition to the problems associated with the 
divergences between the different Member State legislations, which clearly impede 
the functioning of the internal market, Portugal considers that other aspects with 
equally deterrent effects need to be mentioned as well: 
 
• the fact that the law applicable to a cross-border contract is in many cases (if not 

most) not the law of the place where the consumer resides but the law where the 
trader is based, unless the law of the place where the producer/vendor is based 
is more favourable to the latter; 
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• the circumstance that consumers are ignorant both of the consequences arising 
from the application of national law and of the law itself; 

 
• the obstacles associated with the resolution of cross-border consumer disputes, in 

particular language problems and the financial cost of legal advice. 
 
As these factors also constitute an obstacle to the functioning of the internal market, 
it is suggested that these should likewise be taken into account in the 
implementation of the measures proposed. 
 
It is also recommended that the initiatives presented in the Action Plan should be 
supplemented by measures to publicise national and Community legislations in the 
field of contract law, particularly in those areas relevant for the protection of 
consumer rights. 
 
Where the creation of an optional Community instrument is concerned, this may be 
an innovative solution, but as its complexity and broad field of application requires 
thorough study and debate, we consider it is premature to set such a short deadline 
for its creation. 
 
Where the financial sector is concerned, given the trend towards the globalisation of 
markets, the measures proposed are of great interest. However, it should be noted 
that this is a complex area where Community harmonisation has been extensively 
promoted, so the combination of these two routes — sectoral harmonisation and the 
development/completion of cross-sectoral regulatory frameworks or the 
guidance/promotion of private initiatives — calls for special attention to the general 
consistency of the solutions proposed. 
 
Finally, as this discussion is still in its initial stages, any definitive position would be 
premature. 
 
2. IN DETAIL: 
 
a) increasing the quality of the EC acquis in the area of contract law, 
 
Portugal supports this initiative and agrees with the objectives proposed. However, it 
considers that any future codification or reformulation cannot lead in themselves to 
new legal rules. 
 
The establishment of a “common frame of reference” is one of the most interesting 
measures in the proposed approach and must be one of the first to be implemented. 
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It could then already be used, as stated in the Action Plan, “when the existing acquis 
is reviewed and new measures proposed”. 
 
In this connection, it might be useful to create a common glossary, published both 
on the internet and in paper form, comprising a section listing Community civil law 
terminology, legislative sources, etc. and another section comparing national laws. 
 
For the establishment of the common frame of reference, common denominators 
need to be identified in the various legal systems of the Member States to ensure 
that any modifications that may be required are understandable to the European 
partners as a whole. 
 
Also very important is the coordination of these proposals with the work already 
being carried out or supported by the Community institutions to look into a possible 
European Civil Code, for which incidentally these measures would appear to be a first 
step. 
 
No less important is the coordination of the implementation of this Action Plan with 
consultations and developments currently under way regarding the modernisation 
and "communitisation" of the 1980 Rome Convention, given that the possibility of 
choosing the applicable law does not always solve the problems arising with cross-
border contracts. 
 
 
b) Promoting the elaboration of model contract terms applicable 
throughout the EU 
 
We welcome and support this initiative given that its introduction and development is 
prompted by concerns to safeguard the rights and interests of consumers and 
Community businesses. 
 
This measure would appear to be of great interest, above all for simple and routine 
transactions. 
 
Accordingly, quite apart from any considerations as to whether the methodology 
proposed in the Action Plan is the most appropriate for ensuring the uniform use of 
model terms for cross-border contracts for standard goods and services, we would 
also suggest: 

a) an exchange of information on initiatives; 
b) the establishment of guidelines for model terms 
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c) Adoption of an optional instrument in the field of European contract law 
 
We consider that the adoption of an optional instrument in the field of European 
contract law may constitute a step forward in enhancing consumer protection and an 
innovative solution for avoiding legal disputes, given that its use, being optional, 
would not rule out the application of the binding rules of national law. 
 
The implementation of this measure, while linked to the definition of a common 
frame of reference, calls for a prior consensus, which requires not just a thorough 
examination of the issues in question but also the utilisation of the solutions found 
by the market itself, which means that it will be difficult to adopt such an instrument 
within a short space of time. However, as an alternative that may be used by the 
interested parties in place of other national solutions in this area, it may constitute 
an effective measure in reducing the differences in the bargaining power of the 
parties and thus ensure the protection of the weaker party. 
 
We would draw attention to the fact that in adopting this measure account should be 
taken of the interests of the weaker party and that the instrument must be 
effectively publicised, otherwise its interest and impact would be reduced in the 
absence of general acceptance. The optional instrument should cover the entire 
scope of the frame of reference, not only provisions of a generic nature but also the 
provisions of a specific character relating to contracts. This would then ensure the 
clarity and transparency essential for guaranteeing the confidence of the parties, 
particularly consumers, and the security of cross-border transactions. 
 
Finally, it should be noted that Portugal considers that the implementation of this 
measure calls for thorough debate, above all where its content is concerned. As 
regards its form, this appears easier to reach agreement on. 


