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A) The proposals of the action plan 
 

1. This is the official response of the Hungarian Ministry of Justice to the 
Communication from the Commission to the European Parliament and the Council: A 
more coherent European contract law – An action plan (COM (2003) 68 final), 
published on 12 February 2003. The Hungarian Ministry of Justice is content for this 
response to be published on the Commission's website. 

 
2. The plan of the Commission to adopt a common frame of reference (hereinafter 

referred to as: CFR) and an optional instrument (hereinafter referred to as: OI) is of 
particular interest to the Hungarian government, since a thorough reform of the 
Hungarian civil law is being carried out, the result of which is to be in conformity with 
the principles of European private law. Such common principles might be elaborated 
in a CFR in the short run and in an OI in the long run, in both case with the 
involvement of the national governments and other stakeholders, in order to ensure the 
transparency of the process. 

 
3. The Hungarian Ministry of Justice is in favour of a combined approach of the options 

proposed in the Commission Communication of 2001. Option II (drafting of common 
principles, establishing a juristic lingua franca as a guide for national legislators and 
also for the European legislator) combined with option III (review of existing EC law 
with the aim of improving its consistency) would be useful on a short-term basis, 
while option IV (adopting a comprehensive opt-in or opt-out instrument at EC level) is 
feasible as a long-term approach. Thus the Hungarian Ministry of Justice agrees with 
the schedule proposed in the Action Plan, № 53 - № 54.  

 
4. Common principles would be necessary for an efficient common market also in the 

areas adjacent to contract law, i.e. tort law, law of unjustified enrichment and also 
property law, or trust law, though it remains doubtful how the casuistic approach of 
the common law jurisdictions in the field of the law of torts can be brought to a 
common denominator with the civil law jurisdictions operating with general clauses; 
how the consensual regime of transfer of property in France for instance can be 
reconciled with the Abstraktionsprinzip of German law, or the regime common to 
Austria or Hungary, where both the valid legal title and the delivery of the goods 
(registration in case of immoveables) are required for the property to be transferred. In 
spite of these apparent difficulties, we support the preparation of an OI (a European 
Civil Code), the basis of which should be the Principles of European Contract Law 
and further principles under elaboration by the Study Group on a European Civil 
Code. Nevertheless the revision of these principles with regard to 1) other restatements 
of other academic groups or institutions and 2) the legal systems of the acceeding 
countries, like Hungary might be necessary.  

 
5. The role of academics in preparing the European Civil Code cannot be overestimated, 

but the elaboration of such a code has to proceed in a transparent manner, with regular 
consultation of the governments and stakeholders of the Member States in order to 
ensure the success of the project. However, if the OI is to be a non-binding set of 
rules, which parties are free to choose instead of their national laws through a choice 
of law clause, i.e. a restatement not instead of the national laws, but in parallel with 
these laws, the role of the governments could be restricted to regular consultation 
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rather than intervention, otherwise their insisting on the sustaining of their own rules 
would „simply perpetuate the divergences which the restatement is to eliminate”.1 

 
6. The Hungarian civil law is currently being recodified. The recodification is going to 

lead to profound changes in the law of contracts, the law of extra-contractual liability 
and the law of property. The Civil Code of 1959 (Act № IV of 1959) is going to be 
replaced by a new Civil Code, consisting of five books: the first book on the law of 
persons (natural and legal persons), the second book on family law, the third book on 
the law of property, the fourth book on the law of obligations and the fifth book on the 
law of succession. The first complete draft of the new Civil Code is awaited by 30 
September 2005. 

 
The work of the Commission for the Recodification of Hungarian Civil Law 
established in 1998 by the Government Decree № 1050/1998. (IV. 24.), headed 
formerly by Professor Attila Harmathy and currently by Professor Lajos Vékás 
resulted in lengthy Report on the proposed guidelines for the recodification of 
Hungarian civil law, published for debate in the official journal of the Hungarian 
Republic in February 2002.2 The Ministry received about 110 responses to the Report, 
the Commission for the Recodification discussed the responses and prepared a second, 
revised version of the Report, published in the official journal of the Hungarian 
Republic in February 2003.3 In August 2002 a Department for the Recodification of 
the Civil Law has been established in the Ministry of Justice. The Commission and the 
Department are working together on the drafts of the new Civil Code. 

 
7. Hungary has transposed all of the directives which concern civil law. The Directive 

1999/44/EC on certain aspects of the sale of consumer goods and associated 
guarantees, the Directive 93/13/EEC on unfair terms in consumer contracts and the 
Directive 2000/35/EC on combating late payment in commercial transactions have 
been implemented by amendment of the general rules of the law of obligations of the 
Civil Code. The other directives have been transposed by separate acts or government 
decrees. In the current recodification of the Hungarian civil law we are considering the 
feasibility of integrating some of these separate acts and government decrees in the 
new Civil Code.  

 
8. The Hungarian Ministry of Justice welcomes the Action Plan's proposal to create a 

common frame of reference for European private law, an instrument useful both for 
harmonising the existing acquis and for increasing the convergence between the 
national rules. In our understanding, the CFR is to be a sort of legislative guide both at 
the level of the European Community and at the level of the national legislator and a 
preparatory material for the OI. However, the nature of the future CFR is not clear and 
it is worth considering whether such a framework of reference is really going to be a 
useful tool to reach a higher degree of uniformity and convergence or the efforts 
should be concentrated on drafting an OI, provided that the governments of the 
Member States and all the stakeholders agree on its desirability and feasibility.  

 

                                                 
1 Response of Sir ROY GOODE QC to the Communication on European contract law, 6. 
2 Magyar Közlöny, 2002. január 31. № 15., Vol. II.  
3 Magyar Közlöny, Az új Polgári Törvénykönyv koncepciója és tematikája , 2003. február. References to the 
Report in this response are always references to the second, revised version of the Report. 
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9. The elaboration of EU-wide standard contract terms would undoubtedly be useful and 
it could serve as a test whether operators of the common market are willing to use EU-
wide instruments instead of instruments developed on a member state per member 
state basis.  

 
10.  The optional instrument proposed in the Action Plan raises the most questions. The             

adoption of an optional code is undoubtedly a much more realistic prospect than that 
of a binding set of rules. A comprehensive mandatory legislation in the field of 
patrimonial law, or even in the more restricted field of contract law is apparently 
neither practicable nor desirable. It would contravene the basic principle of party 
autonomy and freedom of contract, shared by all legal systems of the Member States 
of the European Union.  
 
The idea of an optional instrument, i.e. a comprehensive, but non-binding restatement 
of patrimonial law is acceptable and desirable, nonetheless it is questionable, whether 
there is a proper legal basis in the EC Treaty for a comprehensive codification of 
patrimonial law, and if yes, in which form it could be adopted. 
 
As a legal basis for the OI, either Article 95 or Article 308 of the Treaty establishing 
the European Community can be taken into consideration. The OI can take the form of 
a regulation under Article 95, thus binding for cross-border transactions unless the 
parties have excluded its application. However, a regulation would exclude an OI of 
opt-in character, i.e. it would not be possible to insert a transitional period, during 
which the OI would apply only in case of a choice of law clause of the parties. In case 
of an opt-in approach Article 308 could be used as the legal basis, since an opt-in 
instrument would be only something additional to existing national private laws, 
which the contracting parties can choose as an alternative to their national law. A 
feasible compromise could be to adopt an OI as a „sixteenth model” for a transitional 
period, on the basis of Article 308, with an opt-in character for both domestic 
transactions and cross-border transactions. After a transition period the OI could be 
converted into an opt-out instrument in cross-border relations, adopted in the form of a 
regulation, on the basis of Article 95.  
 
A directive seems to be insufficient and inadequate, since new divergences are likely 
to be created as a result of the national implementations on the basis of the minimum 
harmonisation approach (though this approach has been given up in the directive on 
distance contracts in financial services) and the optional code would be an alternative 
to national private laws, with no obligation for the Member States to bring their 
national laws in line with the new instrument. National private laws and the OI would 
coexist on a competitive basis. 
 
The question, whether the OI should have an opt-in or rather an opt-out character can 
be considered from two different points of view. In cross-border relations the optional 
code could be applied in the short run as an opt-in instrument, applicable only in case 
of an express choice of the parties, in the long run as an opt-out instrument, like the 
CISG, which would apply to all cross-border transactions where the parties have not 
excluded its applicability. It might require further consideration whether the 
transitional period is necessary or the OI could have an opt-out character from the very 
beginning. In domestic transactions the OI should apply only in case of an express 
choice of the parties (an opt-in instrument).  
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The Article 3 of the Convention on the law applicable to contractual obligations (the 
Rome Convention) needs to be modified as foreseen in the Green Paper on the 
conversion of the Rome convention (COM (2002) 654 final), 3. 2. 3. The parties 
should be allowed to directly choose the European restatement instead of a national 
law. However, the Principles of European Contract Law at the moment do not 
constitute a complete regulation of the relevant questions, the modification of the 
Rome Convention can take effect only when a sufficiently comprehensive instrument 
is at the disposal of the parties. 
It requires further consideration whether the parties’ freedom of choice should be 
extended also to other restatements, e.g. the UNIDROIT Principles of International 
Commercial Contracts or private codifications or to the lex mercatoria in general. In 
our view the freedom of the parties to choose the law governing their contract should 
not be restricted to a single European restatement, the parties should be much more 
attracted to choose the European OI because of its quality and comprehensiveness.   

  
The efforts and costs of drafting an optional code are only justified if it can be ensured 
that the result is not going to be merely a new uniform law instrument, the application 
of which is regularly excluded by the operators of the common market. The reasons 
why the application of CISG and other instruments is excluded in a great number of 
contracts should be identified and the proper solutions found.  
One of the reasons is surely the existence of legal blackholes, i.e. questions left 
unregulated in these instruments, such as the rules of the conclusion, validity and 
interpretation of the contract in the case of CISG. Problems arisen in the law of 
contract can relatively often be solved only with the help of remedies provided by the 
neighbouring areas of the law of restitution or the law of torts. A successful OI has to 
be comprehensive, with general rules for all types of contracts and specific rules for 
the transactions most important in cross-border business relations. (The mere 
supplementation of the CISG with rules on the validity of contracts, the transfer of 
property, the limitation of claims, set-off, etc., i.e. filling out the gaps would not 
produce in our view the result we are in quest for.) Moreover, the OI should contain 
rules on security interest in property, unjust enrichment and other areas adjacent to 
contract law. In our opinion an OI can only be successful if it manages to integrate the 
law of contracts into the wider context (the „seamless web”) of patrimonial law. 
 
On the other side, the OI should integrate the rules on business to consumer relations, 
consumer protection should not be left out of the scope of the new instrument. We 
agree with Stefan Grundmann on the point that „the annexes to a European Contract 
Code should be kept as restricted as possible and be confined to what is strictly 
necessary.”4 The new Hungarian Civil Code is also to become an integrated code, with 
rules both on business to business (B2B) and business to consumer (B2C) relations. 
We support the idea of a code unique, with differentiated rules for the different types 
of transactions. Beside commercial transactions (i.e. B2B relations) and consumer 
transactions (i.e. B2C relations) there is a further area of the transactions e.g. between 
natural persons not pursuing any business activity. Thus three levels of the rules in a 
future European OI can be ascertained: the vast majority of the rules have to be 
formulated with regard to commercial transactions, while some leges speciales have to 

                                                 
4 STEFAN GRUNDMANN: Plan of action for a coherent European contract law , Society of European Contract 
Law, Paper for the ERA conference in Trier. 
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be included for consumer transactions and transactions neither commercial nor 
consumer in nature.  

 
The fundamental question concerning the OI is whether it is possible to draft a code 
not embedded in national traditions, with no case law through which the parties could 
assert in advance how the rules work in practice and yet attractive to the parties. The 
question raised by Jürgen Basedow is difficult to answer: „How can legal practitioners 
be expected to make such an explicit choice if their preference for legal continuity 
even makes them avoid the Vienna Sales Convention? A civil code adopted as the 
sixteenth model would be doomed to insignificance.”5  The question can be raised not 
only if the OI will have an opt-in character, but also if it would be an opt-out 
instrument. The effort to draft an optional code is only worth undertaking if an answer 
can be found reassuring that parties would be tempted to choose the OI or not tempted 
to exclude its application. A piece of the answer might be that only a comprehensive 
and integrated code with a detailed official commentary and perhaps case law 
extracted from the judicature of the national supreme courts can be successful. 
Certainty is of utmost importance for business and an instrument not supported by case 
law would not provide the certainty and relative predictability expected by the 
operators of the common market, as a result it would not be competitive as against the 
national laws.6  

 
The OI could make the private law harmonisation by directives mostly superfluous or 
at least necessary only for special problems. The harmonisation by directives is rather 
unsatisfactory, because of the new divergences created. Thus the harmonisation by 
directives may increase the cost of legal advice in commercial transactions (not to 
mention the expenses incurred by national governments to adapt their laws to the 
directives) rather than reduce it. We basically agree with Gralf-Peter Calliess that „the 
Commission should focus all available capacities on the drafting of an European 
optional code while wasting no more time with further harmonisation measures”.7 

 
11. We propose that during the research preceding the creation of the CFR and the OI 

special emphasis should be placed on the legal systems of the countries whose 
accession to the European Union is on its way. In a number of these countries, like 
Poland or Hungary a new Civil Code is being drafted, which is an inevitable 
consequence of the changes occured in the economic structures of these countries in 
the past decade. As one author states, „the transition from one economic regime to 
another allows the opportunity for fresh examination of the basic assumptions of the 
other system that are often taken for granted.”8  

                                                 
5 JÜRGEN BASEDOW: Codification of Private law in the European Union: the making of a hybrid , ERPL 2001/1, 
44. 
6 The importance of the project on European case law (Ius Commune Casebook Series) launched by WALTER 
VAN GERVEN is to be stressed here. PAULINE RÉMY-CORLAY also mentioned at the ERA conference held in Trier 
that a project on supplementing the Principles of European Contract Law with case law is about to be started. 
The importance of these initiatives cannot be overestimated, since „law in the books” needs to be underpinned 
by „law in action”. It is equally important to start the education of lawyers, legal practitioners, judges etc. well in 
advance of the introduction of the optional code. Cfr. W. VAN GERVEN: Codifying European law? Yes, if…!, 
European Law Review, 2002/2, 174. 
7 GRALF-PETER CALLIESS: Coherence and consistency in European Consumer Contract Law: a Progress Report, 
http://www.glj-pdf.de/Vol04No04/PDF_Vol_04_No_04_333-372_Private_Calliess.pdf , 361. 
8 IWAN DAVIES: The new lex mercatoria: international interests in mobile equipment , ICLQ 2003/1, 151seqq. 

http://www.glj-pdf.de/Vol04No04/PDF_Vol_04_No_04_333-372_Private_Calliess.pdf
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The Hungarian recodification takes into consideration the outcome of the various 
projects aiming at codifying European private law, e.g. the Principles of European 
Contract Law, the Code européen des contrats proposed by the Gandolfi Commission, 
the drafts of the Study Group of the European Civil Code, etc. Thus the new civil code 
will be consistent with the established common principles of European private law.  
But there is a further reason for taking into account the legal solutions proposed in 
these countries. Hungarian private law is situated at the cross-road of various legal 
traditions of Europe. The Austrian, the Swiss and the German codes were important 
sources for the codification of private law in pre-WWII Hungary, but the French legal 
tradition had an impact on the Hungarian civil law as well, and the recent revision of 
the rules on credit securities was strongly influenced by the Model Law of the 
European Bank for Reconstruction and Development. As a result a security very much 
resembling the floating charge of common law has been established as well as the non-
possessory charge of moveables, which is only exceptionally regulated for certain 
forms of property in Continental Europe.  
The countries accessing to the European Union have a rich civil law inheritage, and 
this renascent inheritage could be used as a source of inspiration for the CFR.  
 

12. The CFR and the OI should take advantage not only of the outcome of the various 
European projects of private law unification or harmonisation, but also of the 
principles or conventions elaborated under the auspices of international organisations, 
such as the UNIDROIT or the UNCITRAL. For instance, the Action Plan draws the 
attention to problems related to the divergent rules on the assignment of receivables, 
bulk assignment, fiduciary assignment and factoring. The UNCITRAL has adopted on 
12 December 2001 a Convention on the assignment of receivables in international 
trade. The Action Plan refers also to the problem of the efficiency of security interests, 
especially fiduciary security interests in the event of insolvency. The UNCITRAL has 
established two working groups: Working Group V is engaged in drafting a legislative 
guide in the field of insolvency law, Working Group VI in the field of security 
interests. The UNCITRAL is aware of the fact that these two fields are closely  
intertwined, therefore the two working groups coordinate their efforts.9  
It would be desirable to coordinate the European efforts towards further harmonisation 
with the projects undertaken by these international agencies. Regional harmonization 
should not neglect the global efforts towards unification or harmonisation, especially 
in the field of secured financing, or international trade in general.10 

 
13. The establishment of a European Law Institute similar to the American Law Institute 

should be considered. The work of preparing the restatement (the OI) and the regular 
amendment of it whenever necessary can be carried out only on a permanent basis. 
The efforts of the various groups working on a European law of contracts or a 
European Civil Code could be coordinated by such an institute. 

                                                 
9 A similar working group has been set up in Hungary, with the task of examining the various forms of fiduciary 
security interests (title financing) including also retention of title clauses and their treatment in the event of 
insolvency. 
10 A further convention worthy of mentioning is the UNIDROIT Convention on international interests in mobile 
equipment, the so-called Cape Town Convention, adopted in November 2001. 
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B) Divergences disadvantageous to the smooth functioning of the internal market 
 

14. The divergency of the rules on credit security in the Member States is a primary 
obstacle to the smooth functioning of the internal market. A general concept of 
security interest (i.e. the functional approach) with a unified registration system 
modelled upon Article 9 of the US Uniform Commercial Code would obviously be a 
much more efficient solution than the fragmentary sytem of possessory and non-
possessory, formal and fiduciary (or quasi-) security interests (i.e. the dogmatic 
approach) without a unified registration system. The extremely diversified regulation 
of security interests (both in moveables and immoveables) in the Member States is 
obviously a major obstacle to the proper functioning of the internal market. The 
convergence of the various systems or a European optional instrument covering this 
field would promote interstate commerce and enhance the competitiveness of the 
European economy on a global scale.  

  
The Hungarian system of security interests has been restructured in 1996, then in 
2000. New forms of charges have been established and re-established, most important 
among the innovations are the non-possessory charge of moveables and the floating 
charge. These forms are only exceptionally recognised in some of the Member States.  
 
The non-possessory pledge/charge of moveables is contrary to the so-called 
Faustpfandprinzip accepted for instance in Austria or Germany. Some of the Member 
States have established the non-possessory charge for moveables in specific statutes 
for specific items of property, an example is the French gage automobile. But the 
general availability of non-possessory charge over moveables is rare. „In almost all 
member countries of the European Union the present system of non-possessory 
security is haphazard, sometimes even contradictory” and „there is even less harmony 
between the various countries”.11 An exception is the new Dutch Civil Code with a 
consistent regulation of non-possessory charge of moveables (bezitloos pandrecht op 
een roerende zaak). In England and Wales a non-possessory security can be given 
through the use of chattel mortgage or equitable charge, available also to 
unincorporated businesses. The Spanish hipoteca mobiliaria is an other example. But 
in the vast majority of the Member States delivery of possession (désaisissement in the 
French terminology) is necessary to establish a pledge/charge over moveables. 
 
The floating charge is available in Hungary only to incorporated companies and other 
legal persons, but not to individuals. The debtor company may establish a charge over 
all its present and future assets. Apart from the United Kingdom such a broad concept 
of floating charge does not exist in the Member States of the European Union, only the 
German pledge of an agricultural tenant's inventory, the French nantissement du fonds 
de commerce can be mentioned as similar devices, but available in a much more 
restricted field. 
 
Neither the non-possessory charge of moveables, nor the floating charge requires 
delivery of possession of the asset(s) to the creditor, i.e. the debtor (a company) can 
continue to use or trade the assets. The non-availability of these forms of security in 

                                                 
11 ULRICH DROBNIG: Security rights in moveables, 516, in: Arthur Hartkamp et al. (edd.): Towards a European 
Civil Code, Nijmegen-The Hague-London-Boston 1998 (2nd edition). 
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the majority of the Member States is obviously a competitive disadvantage to the 
businesses (also SMEs) in these Member States.12 
 
Further research on a European mortgage (a Euromortgage) should also be considered.  
 
The Directive 2002/47/EC on financial collateral arrangements „seeks to protect the 
validity of financial collateral arrangements which are based upon the transfer of the 
full ownership of the financial collateral, such as by eliminating the so-called re-
characterisation of such financial collateral arrangements as security interests.”13 It is 
to be considered whether title financing should not be put on an equal footing with 
formal collaterals also outside of the field of financial collateral arrangements. The re-
characterisation risk is present also in the case of purely domestic transactions, but 
especially in the case of cross-border contracts, where the transport of the assets to an 
other member state may result in the loss of the security interest, if the quasi-security 
interest is not accepted by the law of the member state applicable according to the lex 
rei sitæ. Even opponents of the codification of European private law acknowledge that 
this is a strong reason in favour of an attempt to unification in this area.14 However, 
unification is obviously almost impossible, as evidenced by the failure to introduce a 
harmonised cross-border reservation of title rule in the late payment directive. A 
coherent and balanced additional set of rules on security interests in a European 
uniform law (the OI) might provide a solution. 

 
15. The provisions on credit assignment (assignment of receivables) are planned to be 

reformed in the new Hungarian Civil Code. The Report on the proposed guidelines of 
the recodification indentifies the following points in this regard:  

 
Although recent case law has accepted the validity of assignment of future claims, it 
should be unambigous from the new provisions on assignment that also future claims 
can be transferred, if the claims to which the assignment relates are sufficiently 
identified.  
 
The new provisions will precise that notification to the debtor does not constitute a 
validity requirement, but merely performs the function of protecting the debtor: he can 
perform to the original creditor until he does not receive notice from the assignment. 
 
The Report does not envisage a separate treatment of factoring among the rules on 
special types of contract, but there is a clear intention to restate the rules on 
assignment so as to provide a favourable framework for the smooth functioning of 
factoring. 
 
It is still in dispute to what extent the fiduciary assignment should be allowed and 
protected in case of insolvency. In fact, the case law of the Hungarian Supreme Court 
does acknowledge the fiduciary assignment of both existing and future claims, but the 

                                                 
12 We agree with the conclusion drawn by the Commission on European Contract Law and the Study Group on a 
European Civil Code in their joint response to the previous Communication that „the legal diversities in the law 
of moveable property produce corresponding economic inequalities which are reflected by different costs for 
borrowers in obtaining secured credit”. (34.) 
13 Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002 on financial collateral 
arrangements, 13. 
14 HERBERT KRONKE: Brauchen wir ein europäisches Zivilgesetzbuch?, http://www.irp.uni-
trier.de/11_Kronke.pdf, 8.  

http://www.irp.uni-
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rights of the assignee are lost in the event of insolvency of the assignor, as there are no 
provisions protecting the fiduciary assignee in the Hungarian Insolvency Act. There 
are also counter-arguments disapproving of a recognition of the fiduciary assignee's 
rights, claiming that it is superfluous, since according to Hungarian law claims can 
also be pledged without notification to the debtor. 
 
The Report is also in favour of allowing the transfer of contract, i.e. the assignment of 
all rights and the transfer of all duties arising under a contract to one of the parties.  
 
Credit assignment is undoubtedly a question of enormous importance, since 
receivables financing is playing an ever increasing role in business transactions. A 
uniform regulation in an OI could reduce the uncertainty concerning the legal regime 
applicable to the assignment and promote the financing of international commercial 
transactions. The rules on assignment (for example on the admissibility of assignment 
of future claims, the effect of a non-assignment clause (pactum de non cedendo), the 
role of notification of the debtor, the admissibility of fiduciary assignment) are entirely 
different in the various Member States, and also within one and the same member state 
more regimes of assignment coexist: there is a general regime of assignment in the 
civil code and a special regime under separate statutes. Examples are France (rules in 
the Code civil on the one hand and rules in the loi Dailly – now transposed into the 
Code monétaire et financier – on the other hand) or Italy, though we could refer also 
to Germany with different rules on the effect of a non-assignment clause in the Civil 
and the Commercial Code. Research should be undertaken whether a uniform 
regulation in an OI is viable and widely acceptable for operators of the internal market. 

 
16. Rules on reservation of title are currently to be found in the Hungarian Civil Code 

among the provisions for the contract of sale of goods (§ 368). According to these 
rules the title to the goods (ownership) can only be reserved at the conclusion of the 
contract, in writing and only until the full payment of the price. The buyer cannot 
dispose of the goods with an important exception: the buyer in good faith for value 
acquires good title to the goods. The Report on the proposed guidelines of the 
recodification envisages an extension of the role of reservation of title, i.e. the 
reservation of title to the goods could be validly transformed into a reservation of title 
to the proceeds subsequent to a sale by the buyer to a third person, if a clause to this 
effect is inserted in the clause between the seller under retention of title and the buyer 
under retention of title. This would be similar to the German „verlängerte 
Eigentumsvorbehalt”. The reservation of title to the proceeds (or to the claim to the 
proceeds) would take place in the form of assignment of future (after-acquired) rights. 
The title of the seller would of course be worthless without an adequate protection in 
the case of the insolvency of the buyer.  
The harmonised cross-border retention of title clause could not be realised in the late 
payment directive, the solution could be a uniform cross-border retention of title in an 
OI.  

 
17. The creation of a European framework of security interests is meaningless without an 

adequate protection of these interests in the event of insolvency. Insolvency laws 
protect the interests of secured creditors in different ways: according to the Dutch 
Faillissementswet the creditor of a contract of pledge can separate the assets affected 
by the pledge and thus enforce his rights outside of the bankruptcy proceedings (right 
to separate settlement), according to the German Insolvenzordnung or the Hungarian 
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Insolvency Act the secured creditor is entitled only to preferential but not to separate 
settlement. The French insolvency regime enshrined in the Code de commerce is even 
less favourable to secured creditors: a secured creditor is not necessarily afforded 
priority above other groups of creditors in either the timing of payment or the 
distribution of the estate. There is an additional risk that the security arrangements 
created during the so-called suspect period are going to be set aside. A European 
insolvency regime which maintains a balance between the rights of secured creditors 
and the borrowers (the reorganisation of the company for instance) would be a great 
benefit to the European economy, which could even be realised via a directive or a 
regulation independent of the OI. 

 
18. Contractual liability is based on the requirement of fault on the side of the defendant 

according to the Hungarian Civil Code in effect. According to the Report on the 
proposed guidelines of the recodification the fault requirement is going to be omitted 
in the new Code. Non-performance by a party is going to be excused only if that party 
proves that the non-performance was due to an impediment beyond its control and that 
it could not reasonably be expected to have taken the impediment into account at the 
time of the conclusion of the contract. The non-performing party is going to be liable 
only for harm which it foresaw or could reasonably have foreseen at the time of the 
conclusion of the contract as being likely to result from its non-performance. The new 
rules will be in conformity with the rules of the UNIDROIT Principles and the 
Principles of European Contract Law, but divergent for instance from German law 
where contractual liability is based on the requirement of fault.  

 
19. The conclusion of specific types of contract, for example real estate sale contracts is 

bound to be by authentification of the document by a notary in France or Germany, 
whereas in Hungary it is the solicitor (Rechtsanwalt, avocat) whose authentification is 
necessary.  

 
20. According to Hungarian law, transfer of property is effected similarly to the Austrian 

or Swiss system, i.e. a valid title and delivery (or registration) are both necessary. The 
new Civil Code is not going to lead to changes in this regard.  

 
The bona fide acquisition of property is also possible under § 118 of the Civil Code. A 
bona fide buyer acquires ownership of the goods sold in the course of trade, even if the 
transferor (the trader) was not the owner of the goods. A person who has, outside of 
trade, acquired a thing in good faith and for consideration from a person to whom the 
thing was entrusted by its owner, shall obtain ownership. However, the owner may 
reacquire the thing within one year of the initial acquisition by refunding the 
consideration. The case law of the Supreme Court as regards the notion of „sale in the 
course of trade” is considered to be too restrictive by the Report on the proposed 
guidelines of the recodification and even the abolition of this restriction is taken into 
account. In other Member States the rule of bona fide acquisition of ownership from a 
non-owner does not exist at all, for instance the much more restricted doctrine of the 
sale in market overt has been abolished in the UK in 1994.  

 
21. The control of the fairness of standard contract terms is regulated in the Civil Code in 

Hungary. Standard terms become part of the contract only if they have been made 
available to the other party upon entering into the contract and the other party has 
accepted them either expressly or by conduct that implies acceptance. The other party 
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has to be explicitly informed of any standard term that differs substantially from the 
usual contract terms, the provisions on contracts, or any stipulations previously 
applied by the same parties. Such conditions only become part of the contract if, upon 
receiving special notification, the other party has expressly accepted them. 

 
22. The transposition of the Directive 1999/44/EC on certain aspects of the sale of 

consumer goods and associated guarantees involved a modification of the general part 
of the law of obligations of the Hungarian Civil Code (Act XXXVI of 2002). The 
Civil Code recognises the general notion of breach of contract which has been 
established recently in the German BGB (Pflichtverletzung) or the Dutch BW (niet 
nakoming van verbintennissen).  Thus the rules of the directive have been transposed 
among the provisions generally applicable to breach of all types of contracts.  

 
23. The concept of consumer is currently not restricted to natural persons under Hungarian 

law. The single criterion for the qualification as a consumer is that the party to a 
contract should act for purposes outside of economic or professional activity. The 
Report on the proposed guidelines of the recodification envisages the restriction of the 
protection afforded to consumers to natural persons, but accepts that in certain 
situations also foundations or non-profit organisations may be entitled to protection. 
The Danish legislation has also included legal persons acting outside of economic or 
professional activity in the notion of consumers, but most Member States restrict 
consumer protection to natural persons. In a paper prepared for the Study Group on a 
European Civil Code it is considered whether an extension of consumer protection to 
small business without professional expertise would be feasible, when the transaction 
involved is alien to trade, business or profession.15 The European Court of Justice has 
rejected this approach, but a reconsideration and appropriate legislative measures 
might be undertaken. 

 
24. The rules on set-off and limitation of actions (prescription) are also substantially 

different in the Member States.  
According to Hungarian law set-off happens through the declaration of one party to 
the other or through a declaration in the court proceedings, while it is not settled 
whether this declaration has only prospective or also retroactive effect. This regulation 
is different for instance from French law, where no declaration is required, the 
conflicting obligations are extinguished from the moment they conflict. 
In Hungarian law prescription begins to run when claims fall due, i.e. from the time 
when the debtor has to effect performance. If the creditor is prevented from asserting 
his rights for an excusable reason (as the Principles of European Contract Law put it: 
by an impediment which is beyond the creditor's control), his claim remains 
enforceable within one year of the end of the impediment or, in respect of a period of 
limitation of one year or less, within three months, even if the period of limitation has 
already lapsed or there is less than one year or less than three months, respectively, 
remaining. The new Civil Code is planned to shift from this system of postponement 
of expiry (Ablaufshemmung) to a system of suspension of prescription. In this system 
the running of the period of prescription will be suspended as long as the creditor is 
prevented from pursuing the claim by an impediment which is beyond the creditor's 
control. 

                                                 
15 Task Force on Consumers and Professionals (J. HERRE―E. HONDIUS―G. ALPA): The notions of consumer 
and professional and some related questions, www.sgecc.net/media/download/consumers_and_professionals.pdf  

http://www.sgecc.net/media/download/consumers_and_professionals.pdf
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The general period of prescription is five years. Parties are entitled to agree on a 
shorter period of limitation, but the agreement is valid only in writing. If the period of 
limitation is shorter than one year, the parties shall be entitled to extend it to a 
maximum of one year in writing, otherwise, an agreement on the extension of a period 
of limitation is void.  
Uniform rules for set-off and prescription are worthy of considering in a future OI. 

 


