
 

 
 

 
DIRECTORATE GENERAL LEGAL SERVICES  

 
The European Commission 
Rue de la Loi 200 
B-1049 Brussels 
Belgium 

                                                 21 July 2003 

Dear Sirs, 

The Commission’s Action Plan on European Contract Law 

In relation to the communication from the European Commission to the European Parliament and the 
Council on a coherent contract law – an action plan (2003/C63/01), please find below some 
considerations of the Directorate General Legal Services of the ECB. Those considerations have profited 
to a certain extent by comments made by the Members of the Legal Committee of the European System 
of Central Banks (ESCB). 

1. In the fulfilment of its tasks and obligations enshrined in the EC Treaty and the Statute of the ESCB 
and the ECB, the ESCB conducts operations with counterparties, namely with credit institutions, and  
for this recourse is regularly made to contractual arrangements. This holds true in particular for the 
execution of monetary policy operations, the provision of payment systems services and the conduct 
of foreign reserve management, foreign exchange and own funds operations. The ECB also acts as a 
market participant on the basis of standard market documentation (e.g. for own funds management). 
Finally, the ECB acts on behalf of the Eurosystem for certain activities, where use of contracts is 
usual (i.e. for different kinds of supplies from external sources for Eurosystem tasks, for intellectual 
property over euro banknotes, etc.) 

2. From an ECB and ESCB point of view, the possible distortion stemming from the existence of 
sometimes widely differing national contract law is a key concern, in view of the singleness of the 
monetary policy of the euro zone and the necessary level playing field that needs being achieved. 
Ever since the preparatory work for the European Central Bank and the Stage 3 of Economic and 
Monetary Union, a prominent point has been for us to address the issue of differing national contract 
law and its impact on the creation of a system which does not only take into account those 
divergencies, but which also achieves similar economic results irrespective of which law is applied.  
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3. One central element of the legal framework of the Eurosystem is constituted by the arrangements for 
the implementation and execution of the single monetary policy. The basic document is the ECB 
Guideline ECB/2000/7 on monetary policy instruments and procedures of the Eurosystem, as 
amended1. This Guideline, which is binding for the national central banks of the Eurosystem, 
establishes a harmonised framework for the Eurosystem monetary policy. Monetary policy operations 
are conducted with credit institutions in all twelve participating Member States. In accordance with 
the principle of Article 12.1 of the Statute “to the extent deemed possible and appropriate and without 
prejudice to the provisions of this Article, the ECB should have recourse to the national central banks 
to carry out operations which form part of the task of the ESCB”, the relationship between 
counterparties and the Eurosystem is mainly established through the Eurosystem national central 
banks under their domestic legal environment.  

Whilst the national legal framework applied by the Eurosystem national central banks can be both 
regulatory and contractual, in practice most arrangements with counterparties are based on a 
contractual basis such as master agreements or NCBs’ standard terms and conditions.  

An example for this is the collateralisation of Eurosystem credit operations. Article 18.1 of the Statue 
requires that “credit operations with credit institutions and other market institutions and other market 
participants have to be based on adequate collateral”. When setting up the monetary policy 
framework, the ECB took great care to enable an unrestricted and free cross-border use of collateral, 
being compliant with the principle of an open market economy with free allocation of resources in the 
single market. 

However, as stressed by the findings of the Communication (paragraphs 44 – 47), the cross-border 
collateralisation of credit is amongst the most problematic aspects of modern financial markets. The 
ECB tried to overcome the existing divergences of legal systems by setting up a system based on 
minimum common features which need to be complied with in the domestic arrangements of national 
central banks. This set of common features refer to legal elements that need being complied with in 
the contractual documentation used by NCBs when implementing the said Guideline. It is, so to say, 
minimal contractual harmonisation. (Annex 2 to the ECB Guideline ECB/2000/7, “Additional 
minimum common features”). 

The set up of the CCBM (Correspondent Central Banking Model) constitutes another example of the 
ESCB need to overcome the various diverging legislation for the cross-border mobilisation of 
collateral in the context of central bank operations. One of the guiding principles of EMU being that 
counterparties should be treated equally, the Eurosystem has examined ways of ensuring that all 
collateral eligible for use either in monetary policy operations or to obtain intraday liquidity granted 
to participants in TARGET is available to all market participants, regardless of where the collateral or 
the participant is situated. According to the CCBM, NCBs act as the local agent and custodian for 

                                                      
1  The General Documentation on Eurosystem monetary policy instruments and procedures (April 2002) constitutes the Annex 

to the Guideline ECB/2002/2 of the European Central Bank of 7 March 2002 amending Guideline ECB/2000/7 on monetary 
policy instruments and procedures of the Eurosystem (as published in the Official Journal L185/1 of the European 
Communities of 15 July 2002) which entered into force on 7 July 2002. 
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each other NCB and the ECB. The terms applicable to the collateral operations of counterparties are 
however set out in the relevant contractual arrangements of the ‘Home Central Bank’, i.e. the central 
bank of the country in which the counterparty is located. 

A comparable approach was taken in the set-up of the TARGET system, which allows financial 
institutions to transfer payments in real time across Europe. This system is based on the linking of 
domestic real-time gross settlement payment systems, whose features are harmonised under the ECB 
Guideline ECB/2001/3 on a trans-European automated real time gross settlement express transfer 
system (TARGET)2, as amended. This Guideline is setting up a set of common contractual standards 
which need to be applied at national level, dealing inter alia with legal aspects such as the 
irrevocability and finality of transfer orders. In this respect, the Settlement Finality Directive and the 
Collateral Directive have been beneficial in providing a minimum degree of harmonisation. 

A further area worth mentioning is in the field of foreign reserve and own funds management of 
the ECB. In this area, the ECB and the NCBs act as participants in an area of the financial markets. 
The area of trading documentation (e.g., for repo, securities lending, swap and derivative 
transactions) is characterised by the existence of standardised master agreements. However, cross-
border financial market trading within Europe has been traditionally dominated by the use of master 
agreements governed by English or New York law (e.g. the Global Master Repurchase Agreement or 
the ISDA agreement), while within a domestic context other master agreements have been used (e.g., 
the French and German market master agreements). A quite recent new development in that field 
should be mentioned. In January 2001, the Banking Federation of the European Union, in co-
operation with the European Savings Banks Group and the European Association of Co-operative 
Banks, announced that a new Master Agreement for Financial Transactions, commonly known as the 
European Master Agreement (EMA), is now fully ready for use by the European banking industry. As 
published, the EMA currently constitutes a master agreement for repurchase and securities lending 
transactions only. However, the EMA’s sponsors are in the process of developing further the EMA as 
a multi-product agreement that will enable market participants to document under a single master 
agreement a variety of financial trading transactions, including derivatives and foreign exchange 
transactions. The EMA aims to consolidate into a single set of harmonised documents various master 
agreements used for both domestic and cross-border transactions in the euro area and European 
financial markets. Indeed, the introduction of the euro provided a catalyst for the development of the 
EMA as it was felt that the introduction of the single currency warranted a reconsideration of the 
concept of domestic money markets and that the continuing existence of divergent national domestic 
master agreements might not be appropriate in view of the emergence of a single money market in the 
euro area. In order to accommodate its usage between parties located in both the same and different 
jurisdictions, the EMA has a strongly multi-jurisdictional character. The EMA leaves it entirely to the 
parties to agree on both the governing law and the courts having jurisdiction over any proceedings 
between the parties. Linked to its multi-jurisdictional nature, the EMA is multi-lingual. Versions of 

                                                      
2  ECB Guideline of 26 April 2001 on a Trans-European Automated Real-time Gross Settlement Express Transfer system 

(TARGET), ECB/2001/3, EC OJ L140, 24 May 2001, p72-86 
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the EMA in English, German, Spanish, French, Italian and Portuguese, have been agreed by the 
sponsors. Final legal opinions supporting the use of the EMA have been prepared for the following 
European jurisdictions: Belgium, Denmark, Germany, Spain, France, Ireland, Italy, Luxembourg, the 
Netherlands, Austria, Portugal, Finland, England and Switzerland.  

The ECB is currently using the EMA to document its repo operations with counterparties 
incorporated in the above-listed European jurisdictions. A number of banks in the Frankfurt, Paris and 
Madrid markets are using the EMA, both domestically and on a cross-border basis. In the view of the 
ECB Legal Services, the EMA is a very good example of how standard contractual terms and 
conditions can be drafted in a way which works in a similar, if not identical, manner under the laws of 
different European jurisdictions. 

4. One possible solution to have one single legal framework for cross-border financial contracts is to 
choose a single applicable law to the contract (i.e. English or New York law). This might not be 
entirely appropriate for certain transactions within the euro-zone where relations are established 
between institutions that are not based in those jurisdictions, do not have English as their language 
and are not necessarily familiar with the subtleties of a foreign law (in the example, English or New 
York law). Thus, the aim of harmonising substantive contract law in Europe is to be praised. One 
good example in this respect has been the Directive on Financial Collateral Arrangements, where 
existing divergences for the creation and realisation of collateral have been minimised by removing 
existing formalities and by harmonising certain substantive law and conflict of law aspects. 

5. A further issue is the quality and consistency of Community law in the field of contract law. This part 
of the Commission’s project was raised a major interest for all contributors to the first Commission 
Communication. It is a significant issue in the area of financial legislation and the legal framework of 
the Eurosystem is not exempt from any concern in this respect. The idea of developing a common 
frame of reference for EU contract law encompassing a consistent terminology, such as definitions of 
terms like contract, damage or perhaps other issues such as force majeure could be also beneficial not 
only for market participants but also for the ECB in its function as legislator in the Eurosystem areas 
of competence. As an example, in the context of securities Community legislation it is noted that the 
term “securities” or “securities account” differ from a legal act to another. 

6. Some specific aspects of contract law where the ECB has had to deal with and may merit further 
substantive harmonisation are for example: the notion of ‘force majeure’ (for instance whether labour 
strikes or computer breakdowns are or not ‘force majeure’, where national solutions differ), the 
notion of repurchase transactions or ‘repo’ (whether a repo is one single transaction or a combination 
of two). Some of these issues have been analysed by the European Financial Market Lawyers Group 
(cf. www.efmlg.org).  

7. As a specific domain of interest for the ECB, the notion of ‘legal tender’ should be mentioned. It is 
acknowledged that the concept of legal tender as such is belonging to the sphere of public law and 
would not fall under the scope of this exercise. However, it is certain implications for the realm of 
contract law as explained further below. Following the introduction of the euro, monetary law should 
be seen as a new competence of the Community. Community law states (Article 106(1) of the Treaty) 
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that euro banknotes shall have the status of legal tender within the Community. Article 11 of the Euro 
Regulation3 gives legal tender status to euro coins. But Community law does not define the notion of 
‘legal tender’, with the result that the substantive notion of ‘legal tender’ remains a national affair. As 
a consequence, and although the nuclear overall concept of ‘legal tender’ seems to be similar in all 
participating Member States, the exact content of that term differs from Member State to Member 
State. The reason being that the notion of ‘legal tender’ is closely connected with and impacts on the 
law of contract (the discharge of obligations), and civil law remains a domain of national competence. 
The boundaries between freedom of contract and legal tender, the force of customary law in the use 
of cash to settle obligations, as well as the scope of the laws on consumer protection, differ 
throughout the euro zone with the end result that the use of the single currency banknotes changes 
from Member State to Member State. A Community definition of ‘legal tender’ necessarily enters the 
domain of contract law (although not exclusively: some Member States have enacted administrative 
legislation prohibiting the use of legal tender for taxation or money laundering purposes, or for 
functional reasons like the efficiency in the collection of taxes).  

8. Another area of contract law of interest for the ECB is the domain of default interest rates in cases of 
mora credendi. References to the ECB main interest rates in Community legislation should use the 
standard terminology of the ECB. The setting of national default rates for civil obligations should also 
use concepts common to the whole euro zone. Further harmonisation in this area is welcome. 

9. The above justifies the support of the ECB to the ambitious project undertaken by the Commission. 
An improved Community acquis in the domain of contract law should enhance the uniform 
application of Community law and facilitate the smooth functioning of cross-border transactions. A 
common frame of reference with common principles and common terminology, partly addressed in 
some pieces of legislation such as the Directive on Collateral Financial Arrangements would be an 
important step towards the completion of the Internal Market.  

Beyond this, the eventual creation of a common frame of reference with common principles and a 
common terminology in the area of contract law, would not only promote the quality and consistency 
of legal acts adopted by the Community institutions, but would also be a source of inspiration for the 
legal framework of the Eurosystem. The Eurosystem legal acts could thus refer to an established set 
of recognised terms. This would ideally result in a harmonious interpretation and application of 
specific notions in Community and Eurosystem legal acts.  

Finally, to the extent that the ECB and NCBs are relying on contractual documentation when dealing 
with counterparties in the fulfilment of Eurosystem tasks, the establishment of standard contract terms 
could be an interesting alternative to overcome the existing situation of legal divergence in the 
absence of a full legal harmonisation. This would be of relevance in particular in the implementation 
of monetary policy operations, where standard agreements of general terms and conditions are 
normally applied by the Eurosystem. The effects of the sometimes considerable divergences in 
national law as regards the conclusion, validity and interpretation of contracts, the performance, non-

                                                      
3 Council Regulation 974/98 of 3.5.1998 (OJ L139 11.5.1998) 
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performance and remedies, as well as rules on collateral impose a high degree of diligence in order to 
ensure a harmonised application of the Eurosystem legal framework in all participating Member 
States. However, the elaboration of EU-wide standard contract terms for players in the financial arena 
should not compromise the general accepted principles of freedom of contract, e.g. by creating to 
stringent principles on market actors. This could infringe upon the principles of a market economy 
based on the freedom of competition, as referred to in article 4 of the EU Treaty and in article 2 of the 
Statute of the ECB and the ESCB. If these concerns are heeded, the convergence and harmonisation 
of the relevant rules would be increased by the creation of general rules as suggested by the 
Commission. It would allow to simplify the process of implementing and verifying the 
implementation of Eurosystem legal acts into domestic documentation of the national central banks. 

In addition to this, the promotion of new types of market documentation, based on multi-
jurisdictional, multi-product and multi-linguistic features, would be boosted by the existence of 
standard contract terms. 

10. Finally, the Action Plan proposed by the European Commission considers the desirability and 
feasibility of having an optional body of European contract law which contractual parties could freely 
use to facilitate cross-border contracts. The ECB considers this idea an interesting approach, founded 
in the deeply-rooted freedom of contract, not replacing national contract laws but existing in parallel, 
adding an optional tool to market participants. Such a common body of law which contractual parties 
could freely refer to as the applicable law seems to be able to balance the need for harmonization in 
contract law with that contractual freedom which should be one of the guiding principles of the action 
of the Commission in this field. Moreover, an optional instrument seems to be well suited to grant the 
flexibility which is necessary to an effective functioning of the market. The optional instrument could 
borrow some terms and principles from those developed in the context of master agreements. By this 
way it could adopt rules that have already proven to be effective in practice. At the same time, it 
could help making a wide number of operators more familiar with such terms and principles. This 
solution not only would help reducing transaction costs for the participants in the EU market, but 
could also improve the competitiveness of the EU market itself in the international context. Extra EU 
parties investing in Europe, in fact, would take advantage from the possibility of negotiating with 
different EU counterparties in the light of a common and accessible set of rules within the EU market. 

One possible variant of this good idea is the domain of the contractual rights pertaining to securities, 
where the existence of such an optional common body of law could allow issuers to issue securities, 
upon their choice, either under an existing national framework, or on a European wide scale by 
referring to the rules contained in a common ‘optional instrument’ containing specific contractual 
provisions for securities (such as conditions of issuance, duties of issuers vis-à-vis investors and third 
parties, rules about issuers notices and communication with investors, rules on time-limits, etc.). It 
should be noted here that complementary work on the harmonisation of some proprietary aspects of 
the holding and transfer of securities is already undertaken at the Community level. In this respect the 
recent findings of the Giovannini Group Report on a Securities Account Certainty project should be 
mentioned. 
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The Legal Services of the ECB are aware that the task on which the Commission has embarked is 
extremely ambitious. Nevertheless, the potential benefits both for the Community and the players in the 
Single Market would be considerable. Therefore, we encourage the Commission to pursue its project 
further, and offer our support and, if needed, the support of the European Financial Market Lawyers 
Group, a pan-European legal group of in-house legal counsels of leading financial institutions that the 
ECB Legal Services participate in and provide the logistical support to.  

 

With best regards, 

 

[signed] 

 

Antonio Sáinz de Vicuña 

General Counsel 


