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Text of Comments by Michael Patchett-Joyce 
at DCA/EU Commission Conference 

London, 26 September 2005 
 

Participant in Panel Discussion on 
“Reactions to the Annual Progress Report and a draft overall structure 

for the CFR” 
 

“European Contract Law: Better Lawmaking through the 
Common Frame of Reference” 

 
  
 
After making some ex tempore connecting links with the Comments of the previous 
panel member to speak, Michael Patchett-Joyce continued as follows: 
 
As has already been noted in the Introduction to this Panel Discussion, the focus of 
this session has changed.  It was originally billed as an opportunity to discuss “issues 
arising from the first CFR workshops”, but has, understandably, been altered to a 
discussion of the very recent publication by the European Commission of the “First 
Annual Progress Report on European Contract Law and the Acquis Review” 
(September 2005), and also the publication of the Draft Report of the European 
Parliament on European Contract Law and the Revision of the Acquis (July 2005) 
 
For anyone wishing to read my views on the original topic for discussion, a copy of 
my paper (prepared for the original scheduled date of the Conference) is included in 
the Conference Papers, and I shall therefore turn more directly to the present topic 
for discussion. 
 
I begin, in the tradition of reading the exam. question carefully, by reminding myself 
of the title of the Conference: Better Lawmaking through the CFR.  As Ms Wallis 
MEP had said in the course of the morning session, the object of the exercise must 
be “the better functioning of the internal market”.  It is clear, therefore, that the 
success of the exercise must be judged by the practicality, and usefulness, of the 
outcome.  The product must be fit for its purpose. 
 
If I am to summarise where we stand, I would say: the mist is beginning to clear ... I 
hope! 
 
From the morning session, a number of clear themes have emerged.  In no particular 
order, I would identify – 
 

• the primary need for co-ordination, rather than harmonisation; 
 
• the reaffirmation of respect for diversity of different legal traditions 

within the member states (contrasting the present position with earlier 
documents where diversity had almost been a dirty word); 

 
• recognition of the paramount importance of freedom of contract; 

 
• recognition of the need for prioritisation, the primary objective being 

the review of the acquis, with the consequent need to focus on 
consumer law.  In that context, coherence and simplification must be 
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desirable ends, but I wonder to what extent that primary objective is 
relevant to B2B needs?; 

 
• prioritisation must also be relevant in addressing the concerns of 

Commissioner Kyprianou who has spoken, during the morning 
session, of his initial concerns about the over-ambitious nature of the 
project, the timeframe in which results were to be realised, and the 
nature of the outcome; 

 
• finally, the reference of M de la Martinière to the dangers of regulatory 

fatigue was, in my opinion, a timely reminder. 
 
Next, it seems to me increasingly clear what the CFR is not.  It involves – 
 

• no Code; 
 
• no Optional Instrument (not even with a “heavy but”); 

 
• no “26th regime”; 

 
• no full harmonisation. 

 
Moreover, it seems to me that the proper approach to the exercise is now emerging – 
in particular, from the perspective of consumer law, where some element of 
harmonisation already exists.  In the morning session, Mr Jim Murray (Director of 
BEUC, the European Consumers’ Association) spoke about the consumer acquis 
leading to a discussion of applicable principles; NOT general principles being related 
back to the consumer acquis.  As he went on to say, “you don’t need such a complex 
structure [as that proposed for the CFR] for a review of the consumer acquis”. 
 
From his perspective, he should know, and I agree with what he says.  We should 
start with “the particular” - being the review of the consumer acquis - and see what 
can be learnt from that.  That would help address the time constraints spoken about 
by Commissioner Kyprianou, and would avoid the risk of “drift”, identified by Ms 
Wallis, in any more extensive exercise. 
 
That brings me to the 1st Annual Progress Report, and the Session Overview.  I 
should say, at the outset, that I am encouraged by the recognition of the need to get 
a grip on the overall structure of the CFR. 
 
The Progress Report also acknowledges many of the themes already identified in the 
course of the Conference (prioritisation, main use of CFR being to review the acquis, 
the indispensable requirement for definitions, the need for coherence, the express 
emphasis on the principle of freedom of contract, and appropriate differentiation 
between B2B and B2C).  Those points are to be welcomed. 
 
Also, I find the very structure of the Progress Report: is revealing: in addition to the 
procedural and horizontal substantive issues identified, the main section is, 
consistent with where we have now reached, devoted to “Review of Consumer 
Acquis”. 
 
The European Parliament’s draft Report on European Contract Law and the Revision 
of the Acquis echoes many of the same themes (B2B/B2C distinction, importance of 
freedom of contract, respect for diversity etc.). 
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The real problem, however, as I see it, is in the proposed structure of the CFR (as 
described by the academic researchers).  The researchers have stated a number of 
modest enough objectives: that the CFR should be a “translation device”, in essence 
a “legal vocabulary”, concentrating on the consumer acquis, and providing a checklist 
for legislators.  All worthy, and apparently reasonable, aims. 
 
But, what really concerns me is the increasingly clear (and increasingly marked) 
divergence between those limited objectives and the unlimited scope and “coverage” 
proposed for the CFR.  In my opinion, the “proposed structure” for the CFR (see, in 
particular, paras. 7-10 and Appendix I to Prof. Beale’s paper for the Conference) is 
very much too wide.  As Prof. Beale accepts, indeed in his own words, the Appendix 
is “PECL with a consumer additive – the tiger in the tank”.  Well, it does put the tiger 
in my tank because I am concerned that what is proposed is too wide, too extensive; 
too elaborate for purpose. 
 
And I note the frequent reference to “rules”?  The CFR is intended to be facilitative 
and a tool for consistent interpretation – are we, perhaps, becoming too “hung up” on 
“rules”? 
 
If any workable result is to be achieved in the available time-frame, I fear we will 
need to think again about basing it on the proposed structure as presently set out.  I 
think we all agree that to end up with something that was impractical would be the 
worst of all worlds.  I therefore welcome the intention to hold a workshop on the 
overall structure of the CFR as a vital, urgent, and most important, next step. 
 
Thank you. 


