
Page 1 of 7 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

BETTER LAW MAKING  
THROUGH THE COMMON FRAME OF REFERENCE 

 
MANSION HOUSE, LONDON 

 
26 SEPTEMBER 2005 

 
 
 
 
 
 
 
 

PAUL KEANE 
 

REDDY CHARLTON MCKNIGHT / LAW SOCIETY OF 
IRELAND 

 
 
 
 
 
 
 
 
 
 
 

12 FITZWILLIAM PLACE 
DUBLIN 2 

TEL: 661 9500 
FAX: 678 9192 

DX: 109027 FITZWILLIAM 
EMAIL: rcmck@rcmck.com 

WEBSITE: www.rcmck.com



Page 2 of 7 
 

REACTION TO ANNUAL PROGRESS REPORT AND DRAFT 
STRUCTURE 

 
 
 
1. SUPPORT FOR EUROPEAN CONTRACT LAW PROJECT 

 
The Law Society of Ireland is eager to support the European Contract Law initiative, 
but is concerned that over-ambition may frustrate the project.   
 
1.1. Benefits to the EU   

 
The availability of a coherent  handbook of contract law would be an 
invaluable aid in law making. 
 

1.2. Benefits to Irish business 
 
To the extent that the project contributes to the harmonisation of European 
Contract Law, Irish business, which is predominantly export-orientated, will 
benefit. 
 

1.3. Benefits to Ireland 
 
A coherent reform of the consumer acquis is particularly important to Ireland 
because most of the acquis has been directly transposed.   
 
In addition, CFR (and the research that leads to it) may serve as a basis for the 
reform and restatement of Irish contract law. 
 

2. EXPERIENCE IN FIRST TWO WORKSHOPS 
 
I attended the first workshops in March on Service Agreements and on Agency 
Franchise and Distribution Agreements (“AFD”).  
 
The meetings were stimulating and the material and contributions of the researchers 
were of the highest quality.  However, the meetings produced a great deal of 
confusion and frustration for a number of reasons:- 

 
2.1. Banquet not as ordered 

 
At the first meeting, I used the expression that we had been served a 
sumptuous banquet but not the one that we had ordered.  In fact, instead of a 
repast cooked to our specification, what was produced to us was a ready-made 
meal that had been in the oven for 5 years!  
 
We understood that we were to consider a handbook, but received a code. 
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2.2. Confusion over role of CFR 
 
The CFR can operate as:- 
 
• code 
• optional instrument 
• handbook 
• toolbox 

 
The design of the CFR necessarily depends on its function. 
 
The Commission has now repeatedly stated that a code is not intended.  The 
Commission has also indicated that the preparation of an optional instrument 
is not currently intended.  Accordingly, both “code” and “optional instrument” 
are off the agenda and we should focus on what the Commission says is the 
design objective of the CFR.  The Commission speaks of the CFR being a 
handbook or toolbox of contract law which will act as a guide in the drafting 
of legislation.   
 
The terms “handbook” and “toolbox” are used inter-changeably.   
 
However, there is a difference between a toolbox which contemplates a 
selection of tools and handbook which would be a comprehensive treatment of 
a subject. 
 

2.3. Frustrating meeting 
 
Although the meetings were very interesting, little progress was made.  We 
had lengthy and repetitious debates on whether the CFR was a handbook or an 
optional instrument.  The patience of the chairman was sorely tested in 
confirming repeatedly that the Commission’s concentration is on a handbook 
only.  However, the Commission and the researchers have inevitably drawn 
this debate upon themselves by using material that was drafted as a code. 
 

2.4. Over-elaboration 
 
 The contrast between the papers distributed for the purpose of the services 
workshop and those relating to ecommerce is notable.  The services papers 
were over-long, lacked definitions, sought to cover too many specific topics 
and were accompanied by hundreds of pages of commentary and examples.  
The result was unusable and overwhelming. 
 
By contrast, later work packages such as e-commerce were focused, contained 
useful definitions and were confined to the relevant acquis. 
 

2.5. Overall approach 
 
In the first two workshops, we plunged into specific sectoral areas such as 
Services Agreements or AFD rather than dealing with these problems in the 
context of an overall approach. The fact that material on these two areas was 
readily available was, no doubt, a great temptation to the Commission and the 
researchers. The confusion on the overall approach resulted in a huge amount 
of time being wasted at both workshops. Neither workshop advanced beyond 
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consideration of the general provisions and further substantive workshops will 
be required in 2006 to deal with the topics. 
 

2.6. Agenda of work packages 
 
 The programme of workshop topics for the next two years appears to be 
governed by the availability of materials rather than by any rational approach 
or structure. 
 

2.7. Reference to PECL 
 
The draft document produced by the researchers was cross-referenced to 
PECL without PECL having been considered by the CFR-Net. 
 

2.8. Lack of definitions 
 
It was recognised very early in the proceedings that the draft documentation 
will have to be redrafted to insert satisfactory definitions. The lack of such 
definitions bedevilled our discussions.  I welcome the recognition by the 
Commission and by the researches that definitions are indispensable. 
 

2.9. Discipline of CFR Net members 
 
Attendees (including this sinner) did not stick to the agenda, but rather insisted 
on unburdening themselves of their contributions when they got an 
opportunity to speak. 
 

3. CLARITY ON OVERALL STRUCTURE ESSENTIAL 
 
3.1. Workshop on overall structure 

 
The non-paper issued by the Commission for the July conference proposed the 
holding of a workshop on the overall structure of the draft CFR.  Such a 
workshop would avoid time being wasted on such matters at workshops on 
substantive issues. It would also help to resolve horizontal issues. 
 

3.2. Professor Beale’s proposed structure 
 
I welcome the tabling of the outline structure of the CFR.  Such a structure is 
very useful in placing particular work packages in their proper context.   
 

3.3. Ambitious 
 
The statement of law described by Professor Beale would undoubtedly be a 
reference work of great value.  It would, in effect, amount to an encyclopaedia 
of contract and associated disciplines. The scope of the work proposed by 
Professor Beale is breathtaking, embracing not only the entirety of contract 
law, but reaching into non-contractual obligations and remedies, and even 
trusts. 
 
However, if such a work is to have any credibility, it would take vastly more 
time to prepare than the timetable contemplated by the Commission and would 
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impose impossible demands on the voluntary members of the CFR.  
 

3.4. Role of PECL 
 
The researchers should clarify how it is proposed to use PECL in the process.  
It would also be important to update the CFR.Net on the development of 
PECL itself. 
 

3.5. Annual Meetings 
 
At the initial workshops, the Commission indicated that there would be an 
annual meeting of all of the CFR Net to deal with horizontal issues.  That 
annual meeting should be used as an opportunity to refresh the focus on the 
overall structure and consider any refinements contemplated by the 
Commission or researchers. 
 

4. INDIVIDUAL WORKSHOPS 
 
4.1. Outline from researchers 

 
The provision by the researchers of a discussion paper which would 
summarise the key features and issues would be enormously helpful. 
 
Such a discussion paper should identify those areas of the proposals which 
represent the existing state of law in the Member States, and identify areas of 
divergence.  In the areas where divergences are identified, the researchers 
should set out and discuss possible solutions1.   
 

4.2. Extension of preparation time 
 
Two months is the minimum period that would be required to organise 
consideration of the detailed work packages and prepare a response. 
 

4.3. Written comments in advance 
 
Undoubtedly written comments in advance would permit the better structuring 
of debate at workshops and identify areas of common concern.  It must be said 
however, that this would add a further burden to the drooping shoulders of the 
CFR Net. 
 

4.4. Feed from diagnostic phase 
 
The Commission’s commitment to feed the result of the Commission’s 
diagnostic research into the CFR Net is welcomed. 
 

                                                 
1 In this context, the note of Tony Ridge dated 29 March 2005 following the workshop on AFD is most useful 
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4.5. Stakeholder discipline required 
 
If progress is to be made, stakeholders will have to accept the importance of 
sticking to the agenda. 
 

4.6. Prompt reports on workshops.  
 
Reports on the proceeding of the workshops should be published on the 
CIRCA website within 4 weeks. It is appropriate that the reports should be 
prepared by the Commission.  The involvement of a representation of Member 
States or of the European Parliament would undoubtedly reduce the scope for 
dispute as to the accuracy and fairness of the reports.  The key issue is that the 
reports are generated while the proceedings of the workshops are fresh in the 
mind.   
 

5. SUBSTANTIVE ISSUES 
 
5.1. Freedom of contract 

 
I welcome the reiteration by the Commission and the researchers of the 
importance of freedom of contract in B2B I support the suggestion made by 
Hugh Beale that in each area there be a provision setting out that all rules are 
default rules except those expressly indicated and listed as being mandatory. 
 

5.2. Distinguish B2B from B2C 
 
It is vital that there be absolute clarity on the distinction between those rules 
which apply to B2B and those which apply to B2C.  Accordingly, I welcome 
the remarks of Hugh Beale in his paper and the conclusions of the 
Commission as expressed in the summary on the Services Contract Workshop 
that a distinction between rules applicable to B2B contracts and B2C contracts 
should be introduced. 
 

6. A PRACTICAL TOOLBOX 
 
We must remember that the purpose of the entire process is the reform of the acquis.  
The work on European Contract Law is merely a means to that end. 
 
Accordingly, we should set ourselves realistic, achievable and relevant targets.  That 
target should be the production of a coherent and consistent set of definitions and 
general principles which are essential to review the acquis.  This, of course, will 
require an exercise of judgment in making a distinction between those which are 
essential and those which are merely desirable.  Ultimately that distinction will have 
to be made by the Commission and the Parliament following consultation with the 
researchers and stakeholders. 
 
By concentrating on the essential rather than the desirable, there is a reasonable 
prospect of the objective of CFR being in place by 2009.  An attempt to achieve a 
more ambitious target of a comprehensive restatement of the law by that date will 
result in either frustration and failure, or the imposition of an insufficiently considered 
text which will not command respect. 
 
I accordingly welcome the Commission’s acceptance of the need to prioritise those 
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topics that are important for the review of the consumer acquis. 
 

7. CONCLUSION 
 
The review of the process at this time is opportune. We should treat the workshops  
that have taken place as a pilot stage and learn from our experience. 
 
The Commission and the Parliament are to be admired for their vision and ambition in 
this important project. There is a danger that that ambition would lead us to over-
extend the voluntary resources of the CFR-Net and undermine its contribution to this 
process. 
 
I look forward to participating in the renewed and efficient proceedings that will 
emerge from our discussions. 
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