
Common Frame of Reference 

 

Mr. Chairman, Ladies and Gentlemen! 

 

My name is Dr. Péter Gárdos, I am working at the Ministry of Justice of Hungary at the 

Department for the Codification of Civil Law. Hungary is currently re-codifying its civil law, 

therefore many question that arises in connection with the CFR are very familiar to us.  

 

To make my mandate clear, I have to add at the very beginning, that the Hungarian Government 

has not published jet an official position with regard to the CFR, the Government decision is 

currently being prepared. 

 

The Conference Agenda stated that the purpose of this session is to consider how the CFR can 

contribute to better regulation and to identify specific fields where the CFR could be applied. 

However, if I may, I would first discuss some substantial issues regarding the CFR itself before 

answering the questions of the Commission. 

 

The CFR – as the Commission understands it – will be a handbook of principles, definitions and 

model rules of contract law, based on best solutions existing in the national laws. This definition, 

however, does not answer some fundamental questions. Let me raise these first and then turn to 

the subject of better lawmaking. 

 

What are the aforementioned fundamental questions? 

 

1. The first question relates to the subject matter of the CFR.  

 

a) First of all, consensus should be reached on the scope of regulation as there is – and it is vital 

to understand – no uniform concept of contract law in Europe, thus one cannot simply refer to 

‘contract law’ as such. A plausible example for this may be the comparison of the civil codes of 

the Member States. The scope of regulation of the “Book of Obligation” in the Member States is 

different in almost every country.  

 

b) Still remaining with the question of the subject matter of the CFR, a further problem is that 

contract law is deeply linked to the law of torts, unjustified enrichment and to property law. 



Decision shall be made whether (and to what extent) the CFR should regulate issues, which do 

not belong to the ‘classical’ sphere of contract law.  

 

2. The second issue relates to the character of the CFR 

 

Let me explain what I mean by ‘character’? It is not clear in what way would the CFR differ from 

a European Civil Code? The Commission in the Communication uses ‘contract’ as an example 

that could be useful to define in such a thesaurus. But when we want to define ‘contract’, we have 

to define ‘offer’, ‘counteroffer’, ‘acceptance’ etc. How could this be done without creating rules 

and not definitions? The Commission stated several times that it is not the Commission’s 

intention to propose a “European civil code”. Even so, it still remains unclear in what way would 

the result be different from a code regulating the general part of contract law. This question in 

especially interesting, if we compare the annex of the communication (listing the possible 

structure of the CFR) with the content of the European Principles of Contract Law. To my 

understanding they seem to cover the same subjects. 

 

3. The third issue covers the structure of the CFR 

 

As I mentioned earlier, the structure of the CFR seems to follow the structure of the Principles 

of European Contract Law. This approach is supported by Hungary. Our position is, however, 

that not only the structure of the CFR, but also the structure of the definitions themselves should 

follow the structure of the Principles. Each definition shall contain the black letter rule itself (i.e. 

the definition) and an official commentary. But most importantly: the commentary should 

include a review of the national legislations, explaining how a certain rule in the CFR relates to 

the relevant rules of the Member States. An effective solution would be to give the translation of 

the given institution in all official languages of the European Union, and explain how the 

institution functions in Europe. The explanation should introduce the solutions of the different 

types of legal systems. This could and very probably would lead to better lawmaking both at 

Community and at national level. 

 



4. One last issue remains before I could turn to the second part of my speech. How would the CFR reflect the 

difference between mandatory and non-mandatory rules? 

 

The distinction between these rules shall be born in mind throughout the creation of the CFR. 

Mandatory provisions are of crucial importance in national laws. They are found in the civil 

codes, but it is important to stress that the courts themselves define certain provisions as 

mandatory. An important part of the work shall be to define these rules in the national laws. 

 

After addressing these issues let me turn to the subject of better lawmaking. The problems 

that led to the first Communication and later to the plan of the Common Frame of Reference 

are well-known to the legislator in each and every Member State. These problems have at 

least two major reasons, which shall be handled separately.  

 

1. Inconsistencies in the acquis 

 

One type of problem in the contract law acquis arises from inconsistencies in the EC legislation. 

What I mean by inconsistency? I mean that similar or identical situations are treated differently 

without justification. The best-known example for this is the way how withdrawal periods are 

regulated in the various directives. These problems can be handled without any further 

harmonization or without defining the basic institutions of contract law, I will, therefore, not deal 

with these problems. 

 

2. Problems arising from the differences of the legal systems of the Member States 

 

The other type of problem originates from the difference existing in the legal systems of the 

Member States. The legal institution of damages may serve as an example for this. The legal 

system of each and every Member State is familiar with the term ‘damages’. When we analyse, 

however, how much one can recover under the law of damages, we come to great differences in 

the various Member States. The problems arise from the level of abstractness of the directives. 

The directives often use abstract legal terms, which are either not defined or too vaguely defined 

(or if they are acceptably defined, the definition used in one directive is different from the 

definition used in another). Many directives use the term ‘damages’ either without defining it, or 

relying on different definitions. Such terms inevitably lead to problems in implementation.  

 



CFR might have a role in solving these problems. The Commission can only reach the goal of 

‘better regulation’ if it is aware – if I may stick to my example – what ‘damages’ mean in the 

Member States. This can either happen on case by case bases by means of impact assessment 

studies, or comprehensively, in advance, by means of the CFR. 

 

The CFR might also help the national legislator with implementation. We often have the problem 

in the process of implementation that we are not sure what the Commission meant by a certain 

term. If there were a dictionary of these terms, the implementation would be much easier. 

 

Therefore, as a summary I would say that if the issues raised in the first part of my speech could 

be answered, Hungary would support the CFR-project. 


