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Ladies and gentlemen: 
 
First of all I would like to thank the Department of Constitutional Affairs and the 
Commission for their invitation to attend this Conference and also for inviting me to 
participate in this panel. Being one of the last speakers presents a special responsibility 
in that the speakers who have preceded me have practically covered, and in a very 
efficient way, practically all subjects related to today’s Conference. 
 
Nevertheless I will try to add some thoughts for discussion on the structure of the 
Common Frame of Reference and its use for reforming the acquis.  
 
I will begin by saying a few words about the ‘CFR process’, that is, how we organise 
our work between Commission, researchers and stakeholders. 
 
CFR  process 
 
In our opinion, all participants must be clear about the objectives they are pursuing. Any 
suspicion about hidden agendas could be counterproductive and eventually damaging 
for the success of the European contract law project. The objectives of the business 
sector that I represent are very clear: consumer contract law and specifically the law on 
commercial agency and distribution contracts. We have a vital interest that future 
legislation strikes a fair balance between the interests of consumers, agents, distributors 
and companies. We therefore see European contract law as an internal market project 
that directly concerns us. We want to keep European contract law on the firm ground of 
Article 95. We want workable solutions and simplification and above all, at this stage, 
we want to avoid the CFR-net becoming a sort of umbrella hiding a project that, in its 
scope and its ambition, goes far beyond a toolbox for contract law reform. 
 
Our open agenda does not make our submissions less legitimate than the supposedly 
‘neutral’ submissions from other sides, as it seems has been suggested. I think that the 
opposite is the case. Because CFR-net members represent certain views, they contribute 
not only to the quality of the future CFR but also add legitimacy to European contract 
law as a policy. 
 
We do not hide our concern about the impossibility of stopping the talk about a 
‘European civil code’ combined with the spread of mandatory requirements for contract 
law in the researchers’ papers. It could well happen that perhaps we are spending a lot 



of time on the researchers’ papers while the end-product CFR might look a lot different 
from what one would expect from participating in the CFR-net. We would wish that 
stakeholder submissions could still be recognised when the researchers submit their 
final report. 
 
In practical terms, and as a first measure to readjust the balance between researchers and 
CFR-net, we favour the establishment of ‘drafting groups’ where drafts can be fed into 
the process from the side of stakeholders. 
 
Structure of the CFR 
 
It must be welcomed that policy decisions made in the CFR should be clearly identified 
and explained. It would be fiction to assume that contract law, or even a toolbox for 
contract law, could be neutrally drafted without making choices as to, for instance, the 
appropriate level of consumer protection. Where such choices are made in the CFR, 
they have to be explained. An additional possibility would be to offer alternatives 
allowing the legislator to choose from two or more models of, say, the right of 
withdrawal for timeshare agreements and for distance and e-contracts and direct selling 
contracts and even variations among these. 
 
Referring to what we have read from Professor Beale, we agree that the CFR should in 
principle be of a relative broad coverage including, among other things, some issues of 
property. Notably, retention of title clauses cannot be reasonably excluded as becomes 
evident in a recent case brought by the Commission concerning this question in relation 
to the Late Payments Directive. (1) 
 

However, in the architecture of the CFR, stronger pillars have to be built where, with 
some foresight, one can assume that the CFR will become more relevant rather than 
remaining pure speculation. Plainly, benevolent intervention is a rather exotic issue 
compared to the law of travel and tourism, the review of consumer law or the further 
development of the B2B Late Payments Directive mentioned above. 
 
We think that consumer provisions should not be scattered around the CFR. The 
presentation of the consumer rules should be guided by the idea of a recast of the 
existing acquis as we hope will be delivered by the Acquis Group. 
 
Review of the acquis 
 
The review of the acquis will probably the litmus test for the usefulness of the CFR as a 
legislative tool. If the CFR fails to become instrumental in making the acquis more 
cohesive, it is unlikely to serve any purpose at all. The worry that arises in this context 
is the growth of mandatory requirements in contract law and the extension of the scope 
of consumer law beyond its originally awarded constituency. From what we have seen 
in the papers produced for the CFR-net workshops we note a marked lack of sensitivity 
for consumer legislation as a defining force for B2C relationships and its power to 
shape – and shut – entire markets. 
 
 
(1) Case C-302/05, Commission v. Italy, Action brought on 28 July 2005 (OJ C 229, 17.9.2005, p. 10) 

 
 



 
It must still be possible to make politics after the CFR, and therefore the CFR should 
provide for options and alternatives to avoid making it a sort of legislative 
straightjacket. It needs to be elastic enough to be adaptable to the needs of the changing 
markets of tomorrow. We also oppose the view that the CFR must always come up with 
one ‘best’ solution as often sound legal drafting is possible using various options. 
 

Perhaps we are really steering towards some sort of recast of Community consumer law 
in one or two packages or even a Community code. It seems that Member States clearly 
favour such comprehensive solutions. The French Code de la Consommation of 1993 
and the Italian Codice del Consumo adopted in July this year could be good examples 
for this tendency. Here perhaps lies the design for the consumer law part of the CFR.  
 
I suppose that at this stage of the discussion we all agree that the CFR should be the 
catalyst for the change from minimum harmonisation to full harmonisation of contract 
law. Dealing with the depth and detail of contract law required to achieve this 
substantial change in EC lawmaking is why the business sector I represent is committed 
to make the CFR a success. 
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