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EuroCommerce warmly welcomes the initiative of the Commission aiming to
analyse if both economic operators and consumers encounter difficulties resulting
from divergences between national contract laws when they undertake cross-border
transactions and to what extent such divergences are likely to discourage them to
undertake such activities.

As far as economic operators are concerned, EuroCommerce particularly
appreciates the fact that the Commission take particular interest in the specific
positions of SMEs which, more than others, may suffer from the divergences
because of the costs of consultancies that can be induced.

Though the purpose of the communication seeks to obtain feed-back information on
whether divergences in contract law create problems for the companies,
EuroCommerce will restrict its contribution to general statements on this issue.
Indeed, the questions put by the Commission are so large that the gathering of
concrete and practical information seems to be impossible or useless if the scope of
the research is not much better enclosed and defined.

It is clear that the co existence of 15 different sets of legislation within the EU can
dissuade companies from undertaking cross-border activities. However, the level of
this dissuasive effect may vary according to the type of activities concerned. In fact
there is an appreciable difference between B-to-B and/or B-to-C cross border
transactions.

- B-to-B cross-border activities are distinguished by a high level of flexibility for
the determination of the contractual clauses since the principles of “freedom to
make contracts” is one of the most important principle in that sort of business
relationship,

- as far as B-to-C cross border transactions are concerned, neither EU nor
national legislation allow such a flexibility. Indeed, rules concerning consumer
protection are commonly considered as imperative. Notwithstanding the
existence of this common principle and the adoption of a community framework
in the field of consumers protection, but because of the presence of minimal
clauses inside EU legislative instruments, the implementation by Member States
has lead to considerable differences between national legislation. Those
differences, and the lack of knowledge about the content of 15 national
consumers’ legislation, are likely to set limits to companies, especially SMEs,
within the framework of their cross-border activities.

The Commission, aware of the existence of these barriers, is launching a wide
reflection on the possible means that could be used in order to remove it. At this
stage, EuroCommerce considers it impossible to make a clear choice in favour of
one of these options. However, EuroCommerce is of the opinion that a combined
use of the first three options could lead to positive results. Of course, that will
depend on the nature of the barriers and, therefore, that will imply a case by case
approach.



EUROPEAN CONTRACT LAW

COM  (2001) 398
p.3 21 February,
2002

1) No community actions: The communication outlines the possibility, for the
market, to propose solutions to the problems faced by the operators. In some cases
in fact, under the pressure of economic operators legislative solutions can be found
or a non legislative response to a certain kind of problems can be brought. On this
particular point, EuroCommerce is able to furnish the Commission with a significant
example of the way in which private initiatives have led to concrete actions to
overcome contractual concerns.

- Further to the adoption of Regulation n° 2790/99 on the application of Article
81(3) of the Treaty to categories of vertical agreements and concerted practices
(and relative guidelines), EuroCommerce decided to revise its former model of
sole distributor contract in order to adapt it to the modifications introduced by
the change in EU competition legislation. This model of contract deals with the
rules that govern the business relationships that take place between a supplier
and a sole distributor in the light of the modifications operated at EU level. This
model of contract meets some satisfaction with member associations of
EuroCommerce insofar as they can dispose of a contractual framework model
applicable both to national and intra EC trade.

(Reference to E-Commerce Directive deleted)

2) Promotion of development of common principles of contract law to
reinforce the convergence of national laws.

There is no doubt that despite the existence of 15 sets of national legislation, it is
possible to find common principles governing contractual relationships, irrespective
of differences existing between such divergent legislative traditions. For example,
as EuroCommerce underlines in the introduction, the freedom of making a contract
is a principle that can be found in all 15 sets. The Commission could promote
research and co-operation in the area of comparative law in order to collect, to
synthesise and to illustrate:

- the main similarities,
- the main differences,

This work in the area of comparative law could be contained in a non legislative
instrument and could be used as a means of interpretation both for economic
operators (before subscribing a contract) and for tribunals and arbitrators if
disputes arise.

The development of guidelines, codes of conduct as well as the drawing up of
standard contracts do not seem, for the moment, the best solution, particularly if,
in one way or another, they are likely to become binding instruments. Therefore,
EuroCommerce insists upon the fact that the elaboration of such instruments must
be promoted  only by economic operators themselves and must not be imposed by
European Institutions. Thus, the role of the Commission should limit itself to
encourage their realisation, possibly by providing a kind of technical (e.g. legal
information, experience about national legislative systems…) or financial assistance.
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A concrete example of a code of conduct promoted by economic operators is the
“European Code of Conduct for on-line commercial relations” made by
EuroCommerce. The follow-up of this initiative i.e. an electronic trustmark based on
the code and linked to an on-line European ADR system has been co-financed by
DG INFSO.

3) Improvement of the quality of legislation in force

Concerning the contractual matter, community legislation containing specific
provisions of contractual nature have been adopted, for the majority, in the field of
consumer protection. This is very important to point it out, because of the
imperative character of these kind of provisions and in order to underline the fact
that almost only B-to-C activities are concerned.

As the Commission itself admits, in the area of contract law the European legislator
has taken a ‘piecemeal’ approach which has led sometimes to inconsistencies and
contradiction between legal instruments potentially applicable to the same
situation1. EuroCommerce completely agrees with the Commission respect of the
need to improve the quality of legislation through the modernisation of existing
instruments. Therefore, EuroCommerce will support any action that will be
undertaken on the basis of the critical analysis of the situation illustrated by the
Commission in paragraph 58 and 592 of the communication. Moreover,
EuroCommerce considers that, for certain contractual aspects not covered by a
specific community legislation but for which the Commission considers essential to
adopt specific provisions, community action does not necessarily pass through the
adoption of new legal instruments. The use and the adaptation of existing
instruments can be sometimes sufficient and efficient. In any event, the need to
regulate those aspects at EU level will have to be first demonstrated by the
Commission in the light of both subsidiarity and proportionality principles.

                                   
1 See paragraph 35 of the Communication that gives a clear and practical example of inconsistency.
2 58 –“ Improving the quality of legislation already in place implies first modernising existing instruments. The
Commission intends to build on action already undertaken on consolidating, codifying and recasting existing
instruments centred on transparency and clarity. Quality of drafting could also be reviewed; presentation and
terminology could become more coherent. Apart from those changes regarding the presentation of legal texts, efforts
should moreover be systematically focused on simplifying and clarifying the content of existing legislation. Finally, the
Commission will evaluate the effects of Community legislation and will amend existing acts if necessary”.
59 – “Where appropriate, directives could be subject to simplification of their provisions. In fact, for several years
now, the EC has been pursuing a policy of simplifying Community legislation. The SLIM initiative (simpler legislation
for the internal market) remains one of the most ambitious examples of the ongoing simplification work.
Simplification exercises could be used to improve the quality, reduce the volume of existing regulatory instruments,
and, at the same time remedy possible inconsistencies or even contradictions between legal instruments.”
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4) Further suggestion 

Not all operators find it easy to understand legal particularities of Contract Law. To
allow them to have access to the information they would need on the legislation,
the commerce sector suggests that the Commission could act as a platform by
setting up a Web-site, where such information and a comparison of standard
contractual clauses would be available. 

************

EuroCommerce considers that EU actions based on the combination of the first
three options in the respect of the fundamental principle of freedom in making
contracts and in the view to guaranteeing consumers with a high level o protection,
would be sufficient and would lead to positive and efficient result. For this reason,
the 4th approach consisting in the adoption of a binding text comprising provisions
on general questions of contract law as well as specific contracts, is not appropriate
for the moment, taking into account, in particular, the existing divergences
between the 15 different legislative traditions that characterise each legal system.

However, if the Commission decides to pursue a purely optional approach (as
illustrated in paragraph 66 letter a3) EuroCommerce could support this initiative
since the instruments, legal or not, could enlighten in any case the parties on legal
aspects when making a contract. Thus, a Recommendation or an optional
Regulation could reveal themselves very useful, provided that they remain non
binding, optional and that they are expected to play only a subordinate part.

Patrice Pellegrino,
23 October 2001
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3 “A purely optional model which has to be chosen by the parties. An example would be a Recommendation or a
Regulation which applied when the parties agree that their contract was to be governed by it”
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