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General remarks

UEAPME1 , The European Association of crafts, trades and Small and Medium-Sized
Enterprises, welcomes the Commission’s initiative to broaden the debate on European
Contract Law, thereby giving us the opportunity to present our views on this subject.

The Commission’s Communication covers contracts of sale and all kinds of service
contracts, general rules on performance, non-performance and remedies as well as
formulation of a contract, its validity and its interpretation. Indeed, all these areas are
essential when regulating cross-border transactions and some Community legislation
regulating contract law already exists in an increasing number of issues, as it is shown in
the description given by the Commission in Annex I.

The European Parliament has been calling for sometime now, for work to be started
towards an unification of major branches of private law and, in particular, asking for the
possibility of drawing up a common European Code of Private Law and important studies
have been carried out by the academic world. (“Lando Study”, “Pavia Group”, etc …).

At first sight it seems a good idea to enact comprehensive uniform European laws,
however this plan would be enormously time-consuming, and has some disadvantages.
Even the practice of selective unification up to now, shows that, at the end of the process,
15 different laws will remain applicable and that endless efforts hardly lead to unified
solutions (see as examples the work on the European Company Statute or the Directive
on Takeover Bids). UEAPME is not completely against launching such an ambitious
project in general, but reasonable doubts as to the ability to realise it do exist, at least in

                                                          
1 UEAPME is the employer’s organisation representing the interests, at European level, of crafts,
trades and SMEs in the European Union and countries applying for accession to the European
Union. It is non-profit seeking and non-partisan. Its 62 member organisations consist of national
cross-sectoral federations, European branch federations and other associate members which support
the SME family. UEAPME represents approximately 8 million businesses which employ over 30
million people. Across the whole of Europe, UEAPME represents over 10 million enterprises with
nearly 50 million employees.



the near future. In addition, the application of the principles of subsidiarity and
proportionality to this matter has to be carefully considered.

Implications for the Internal Market

The Commission would like to find out if the co-existence of national contract laws in the
Member States directly or indirectly obstructs the functioning of the internal market.

According to the experiences of our members – national professional associations
representing SMEs-, the differences in contract law among the different Member
states do not constitute a significant problem for cross-border transactions (as
opposed to difficulties for businesses to have real access to other national markets).

The Commission states that, particularly for SMEs, the existing divergences of the national
law rules may lead to higher transaction costs – especially information and possible
litigation costs- and may be a disincentive to undertaking cross-border transactions
This is, in our opinion, true only to a certain extent. SMEs usually target a concrete foreign
market and try to adapt to it, without aiming to develop an EU-wide strategy. In this
context, they need of course some information on the relevant market, sector and national
legislation, which has a cost, but this should not be overestimated.
On the one hand, intermediary professional bodies are helpful in providing information and
advice on these matters to SMEs. On the other hand, SMEs often use standard contracts
including the general terms of business, which spare parties the need to negotiate the
contract-terms for every single transaction and which usually provide a sufficient degree of
certainty.

As far as business-to-business transactions are concerned, the principle of
contractual freedom should be fully respected. Eventual problems arising from
differences in national rules can be avoided by giving the freedom to the contracting
parties to agree their own contract terms, with no need for further harmonisation.
It is obvious that there are certain limits to the principle of contractual freedom, especially
to prevent the strongest party to impose unfair and extremely disadvantageous conditions
to the weakest part (e.g. a small business in the context of a subcontracting relationship
with a big client).

In this context, if finally a European Civil Code were to be drafted, the model of the United
Nations Convention on contracts for the international sale of goods could be followed, but
only as an “opt-in” solution, i.e. it should only be applied when the parties agree on it (“opt-
in”). Otherwise, the national legislation would still be applicable.

As far as the content is concerned, we have doubts about the achievement of better
results with an European Code of Private Law than with the UN-Convention on
Commercial Law – which managed to agree on a minimum common denominator after
laborious work.

The situation is different when talking about business-to-consumers transactions.
In this case, the entrepreneur is confronted with mandatory rules, which show, strong
differences in spite of some harmonisation at European level. The minimum standards



included in the European Directives are often implemented in stricter and different ways
into national law by the different Member States according to their own traditions and
levels of consumer protection.

Uniform application of Community Law

We agree with the Commission on the fact that the European Community legislator must
ensure consistency in the drafting of EC legislation as well as in its implementation and
application in the Member States.

In this context the so-called “golden plating” is considered to be a special problem.
Indeed, the implementation of European harmonising directives into national law in a
different way by different Member States, may lead to unfair competition. This is true
particularly in the field of consumer protection, when the national implementing law goes
beyond the minimum standards established in the Directive.

A particular example is the directive on certain aspects of the sale of consumer goods and
associated guarantees: Depending on the implementation in each Member State this
directive leads eventually to further fragmentation and not, as intended, to a
standardisation of guarantee rights for consumers, e.g. the right to claim for remedies (Art.
4).

An SME doing cross-border business cannot avoid dealing with 15 different legislations
(e.g. directive on the protection of consumers in respect of distance contracts -Directive on
Distance Sales-: 7 working days’ period to exercise the right to rescind on the contract in
Austria / 14 days in Germany; directive on certain aspects of the sale of consumer goods
and associated guarantees: for consumers a minimum of 2 years of warranty for movables
– but national implementation can go up to unlimited liability period !

Some improvement could be achieved by means of abandoning the minimum character of
these directives in certain areas and favouring further harmonisation in the area of
consumer protection by setting up equal standards. Nevertheless, numerous questions will
still arise from the different interpretation by courts and administrative bodies.

In favour of improving the legislation already in place

UEAPME believes that the efforts towards improving the quality of the existing regulation
have been positive and lead in the right direction. Considering the multitude of directives
dealing with aspects related to contract law and consumer protection a simplification and
consolidation of the existing laws could lead to a higher legal certainty for all those affected
by this set of rules.

We therefore welcome the third option proposed in the Commission Communication,
which proposes ”to build on action already undertaken on consolidating, codifying and
recasting existing instruments centred on transparency and clarity”.



Indeed, we cannot accept, for instance, that the Directive on protection of the consumer in
respect of contracts negotiated away from business premises (doorstep selling Directive),
the Directive on the protection of consumers in respect of distance contracts (Directive on
Distance Contracts), and the Timesharing Directive, have respectively different deadlines
for the consumers right to revoke their contracts. The doorstep selling Directive foresees a
deadline of seven days (Art. 5 I 1 85/577/EC); in Directive on Distance Contracts the
deadline to cancel the contract is of seven working days (Art. 6 I 1 97/7/EC), and in the
Timesharing Directive the deadline is intended to be ten days (Art. 5 Nr. 1 94/47/EC).

The main objective therefore needs to be achieving higher coherence of the existing
Community Legislation, by way of eliminating inconsistencies, discrepancies, or legal
loopholes. Those necessary measures have to be supported through initiatives of the
Commission in the direction of a stronger transparency of the existing legislation, but not
by adopting new comprehensive legislation at EU level
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