
The European Commission
Rue de la Loi 200,
1040 Brussels

15 October 2001

Dear Sirs:

Communication on European Contract Law

The Institution of Civil Engineers has promoted the use of standard conditions of contract for many
years as part of its activities as a learned society. These conditions have been used for many years
as the model for civil engineering contracts in the UK and throughout the world within legal
systems based on English law.

In 1993 the Institution published an entirely new contract form, the “New Engineering Contract”.
This form, now in its second edition, is a radical break from earlier forms and has been adopted by
leading clients predominantly in the UK and in South Africa but with significant use in other
jurisdictions. From the outset it was intended that the form could be used in any legal system (the
choice of applicable law is optional) and it has been possible to form contracts under both codified
and common law systems.

The contract procedures are quite different from earlier forms in that they are all written to
encourage world best practice at every stage of a contract, best value for money for the client and
identified and controllable risks for all parties. The contracts are written to be capable of use for
almost any type of engineering or construction and with a wide choice of payment strategies. They
include an option to allow ‘partnering’, supporting contracts for subcontracting and professional
services and a short contract. They are recognised as the leading modern contract in the UK and as
far as we have been able to ascertain no comparable document exists elsewhere.

However in practice objections have been raised that some procedures within the contract
would not be permissible some EU legal jurisdictions. Thus this Institution would support
Option II : Promote the development of common contract law principles leading to more
convergence of national laws.

However it is important that the convergence is based on the real needs of clients and
contractors and allows commercial parties the opportunity to enter into sensible allocation of
risks and opportunities. The law must allow the use and continuing development of best
practice in engineering and construction. Contracts must recognise that they are only a
means to an end and should encourage, not hinder the execution of best value projects.



The New Engineering Contract Panel of the Institution (which is an expert group of practitioners
from the fields of engineering consultancy, client procurement and engineering, law and
contracting) would be very pleased to take part in any further dialogue on this subject that you may
propose. The Panel would be very happy to work with the Commission to develop the contract to
have the widest application within the Member States of the EU.

I have forwarded under separate cover copies of the principal contracts.

Yours sincerely

Nigel Shaw
Member: New Engineering Contract Panel


