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ICC comments on the “Communication from the European Commission to
the Council and the European Parliament on European Contract Law
COM (2001) 398 final”.

Summary

As a response to the Communication, ICC would like to strongly support the harmonization
of contract law in Europe.  Such harmonization would facilitate the ability of European
businesses to reach the whole Internal Market in a cost efficient manner.

ICC would like to emphasize the importance of preserving the principle of freedom of
contract intact and to allow parties in business-to-business transactions to decide for
themselves the terms they wish to govern their contractual relationship.

As to the question of the means to harmonize European contract law, ICC recommends the
Commission use an instrument that can be voluntarily ratified in whole or in part by each
Member State.
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ICC Comments on EU Contract Law Communication

Do problems exist due to present divergences in contract law between Member States?
At present there are significant barriers and burdens that stifle the ability of businesses to
reach out to the whole Internal Market.  Due to the divergences in contract law, there are
problems with using the same methods for marketing products and services throughout
Member States.  Furthermore, serious problems arise when businesses negotiate contracts in
different Member States since the rules of agency (representation) and the rules regarding
formation of contract (when an offer or acceptance is binding) differ.  This necessitates
different procedures in different Member States.  Due to the divergences in European contract
law, it is necessary to use different standard contracts in each Member State, which in turn
makes it impossible to use the same business model for the whole European market.  It is not
possible to use the same operation for claims from unsatisfied customers since contract law in
Europe differs so significantly across Member States.  It should also be emphasized that this
creates great uncertainty as to what contract law applies in a given situation in Europe which
may discourage and prevent businesses from even trying to reach out to the whole Internal
Market.

Do the divergences in contract law between Member States increase the cost for cross-border
transactions?
There are huge transaction costs that can be directly attributed to the divergences in European
contract law.  First, there is the apparent cost for legal advice, since it is necessary to analyze
and evaluate the contract law in each and every Member State that a business is interested in
approaching. Second, there is the cost of implementing different procedures for each Member
State in marketing operations, negotiating procedures, standard forms and the administration
of claims.  Third, and probably the highest cost factor, is the cost of the impossibility for
businesses to streamline their operations for the whole Internal Market.  It is likely that
businesses would be able to save great costs and to improve their competitiveness in relation
to businesses from other parts of the world if European contract law were to be harmonized.

The Member States that are particularly vulnerable due to the divergences in European
contract law are the small ones where competition is hampered due to the high transaction
costs businesses must incur to carry out cross-border transactions in such states.  The
companies that suffer most from the present divergence European contract law are the small
and medium sized companies that cannot afford the costs involved in cross-border
transactions.  They are thus effectively hindered from doing business across borders.  For the
larger multinational companies, the present divergences are not an absolute hindrance, but the
divergences do result in high transaction costs and inefficiencies which, if eliminated, would
allow businesses to be even more productive.
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Does the existing sectoral harmonization lead to inconsistencies?
The present method of using EU Directives as a means to achieve harmonized contract law in
Europe is highly unsatisfactory.  It has turned out that some Directives even contribute to
greater divergences in European contract law, since they are implemented differently by the
Member States.  This is, for example, the case with the Directives on Distance Selling,
Electronic Signatures, and E-Commerce.  Instead of enabling businesses to reach out with
their products and services to the whole Internal Market using the same business concept, the
Directives and their different implementation have forced businesses to undertake even more
in-depth legal analyses and have made it impossible to use the same interface for the whole
Internal Market.

Leave it to market forces?
ICC is sceptical as to whether the present divergences in European contract law and the
related problems can be solved by market forces alone.  If there were no contract law
legislation in Europe, this could maybe – hypothetically – have been a solution.  However, at
present we see that contract law is different and that many of the issues that are regulated
within contract law, such as the formation of contract, agency and representation, validity of
contracts and so forth, cannot be decided by the parties in their contract.  The suggestion as to
choices-of-law is unsatisfactory, partly because not all questions are solved in a choice of law
clause (the extent to which such clauses are accepted in the European Union differs,
particularly in relation to consumer contract law).  Furthermore, the way contract law is
applied (for instance in relation to the interpretation of contracts) differs in different Member
States and is thus not solved by a choice-of-law clause but must be addressed in a Venue or
Forum Clause which may be even less accepted in some Member States.

Using non-binding principles for contract law
The use of soft law is often very successful.  ICC has produced many soft law instruments
that have been so widely used in practice that they have become as important as black-letter
legislation (INCOTERMS for transportation clauses and UCP for banking transactions are
good examples).  As for general contract law, this type of instrument is probably not very
useful.  The reason is that contract law already is regulated on a national level. Soft law is
usually most successful when it fills out gaps in national legislation or when it is elaborated as
guidelines.  Although ICC would like to express concerns as to whether non-binding
principles are sufficient, it would like to also emphasize the importance that such principles
are an effective first step towards harmonization.  Important attempts already exist, such as
the UNIDROIT Principles of International Commercial Transactions, which are increasingly
referred to in international contracts and in arbitration.  Another example is the Principles of
European Contract Law, which ICC considers could serve as an excellent starting point for
the harmonization of European contract law.

Improving existing EU legislation
ICC strongly supports the on-going ambitions to coordinate and synchronize existing EU
legislation.  This, however, should not exclude parallel work at harmonizing general contract
law in Europe.  ICC believes that the improvement and synchronization of present EU-
legislation would be facilitated by principles, such as the Principles of European Contract
Law, being used as a base for coordination.
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Introducing a new instrument at EU level
ICC believes that, in order to truly harmonize contract law in Europe, it is necessary to
elaborate an instrument that is similar in form to the U.S. Uniform Commercial Code (UCC).
That is to say, an instrument that is elaborated in a transparent environment, including
legislators, practitioners, and academia.  The scope of the harmonized contract law in Europe
could be enlarged as compared to the UCC and also have enhanced structure and substance.
It should be stressed that elaborating an instrument for harmonized law in Europe may entail
work for many years.  ICC is of the opinion that it is more effective for an instrument to
evolve slowly and result in a high-quality product than to implement an instrument that is of
poor quality and introduced hastily.  To this end, ICC would like to recommend that the
instrument be adhered to voluntarily by the Member States and that each Member State could
choose to enact the instrument in whole or only in part.

Special things to take into account
In elaborating an instrument for harmonized contract law in Europe, ICC would like to stress
the following important issues:

1. It is vital that the principle of freedom of contract is preserved.  The rules should to the
largest extent possible be of a non-mandatory nature.  Thereby parties are allowed to be
flexible and to elaborate the type of risk allocation that is best suited for their type of
operation.  Legislation that prescribes mandatory rules for business-to-business
transactions have often proved to be an obstacle in the development of new business
models, and may consequently bar the prosperous development of European industry.

2. It is necessary that the rules be in harmony with existing usage and business behaviour.
ICC has a long history of experience in elaborating instruments that codify existing
usages.  Experience shows that this leads to successful implementation.  ICC is willing
to contribute input to the extent possible to the Commission as to existing usages and
how this may be expressed in legislative form. ICC recommends that the instrument on
harmonized contract law in Europe be elaborated in a transparent manner that allows
those concerned in practice with the suggested laws to present their views on drafts and
to provide helpful input.
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About the International Chamber of Commerce

ICC is the world business organization, the only representative body that speaks with
authority on behalf of enterprises from all sectors in every part of the world.  ICC promotes an
open international trade and investment system and the market economy. Its conviction that
trade is a powerful force for peace and prosperity dates from the organization's origins early
in the last century.  The small group of far-sighted business leaders who founded ICC called
themselves "the merchants of peace".

Because its member companies and associations are themselves engaged in international
business, ICC has unrivalled authority in making rules that govern the conduct of business
across borders.  Although these rules are voluntary, they are observed in countless thousands
of transactions every day and have become part of the fabric of international trade.

ICC also provides essential services, foremost among them the ICC International Court of
Arbitration, the world's leading arbitral institution.

Within a year of the creation of the United Nations, ICC was granted consultative status at the
highest level with the UN and its specialized agencies.

Business leaders and experts drawn from the ICC membership establish the business stance
on broad issues of trade and investment policy as well as on vital technical and sectoral
subjects.  These include financial services, information technologies, telecommunications,
marketing ethics, the environment, transportation, competition law and intellectual property,
among others.

ICC was founded in 1919.  Today it brings together thousands of member companies and
associations from over 140 countries.  National committees in the world's major capitals
coordinate with their membership to address the concerns of the business community and to
convey to their governments the business views formulated by ICC.  The headquarters are
located in Paris.

* * * * *
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