
1

24th October 2001

Communication from the Commission
To the Council and the European Parliament

On European Contract Law

British Music Rights Response

British Music Rights is the consensus voice of British composers, songwriters, music publishers
and their collecting societies.  The members of British Music Rights are the British Academy of
Composers and Songwriters, the Music Publishers Association, the Mechanical Copyright
Protection Society and the Performing Right Society, which together represent over 34,500
composers and songwriters and 2,500 music publishers.  British Music Rights represents the
views of music creators on a wide range of issues, with a primary focus on communicating an
understanding of the rights and responsibilities attendant upon creativity in the music business.

British Music Rights has noted the Communication from the Commission to the Council and the
European Parliament on European Contract Law dated 11 July 2001.  Our view, based on our
members’ experience of operating within the current contractual framework, is that there is no
need for general intervention by the Commission in this area, either in terms of a new instrument
or the development of non-binding principles.  We believe that it is more appropriate for the
Commission to identify any specific contractual issues relevant to  each directive, and to ensure
that there is no inconsistency in this respect. In the absence of any real imperative for
harmonisation anything further would be unjustifiable and certainly fraught with difficulty, given
the individual legal systems of the Member States.

Contract law in the UK and the underlying principles such as certainty and fairness have evolved
over the last few hundred years to a point where the interests of all parties are capable of being
adequately safeguarded. The development of the doctrine of restraint of trade provides an
excellent example of how contract law has adapted itself to current expectations and standards.
We do not believe that an intervention by the Commission could be as adaptable and flexible as
the current system and furthermore we would be concerned that any attempt to harmonise this
area of law could upset the finely tuned balance between contracting parties that currently exists
under UK law.

However, should the Commission  nevertheless consider  some form of intervention in this area,
we would urge it  to take note of the specific issues which may arise in relation to contracts
involving copyright.

We are concerned that any general form of intervention such as the one under consideration in
the field of EU Contract Law  can only review and assess the legal position on a broad-brush
basis and that it cannot take into account the subtleties of individual and specific areas. The
European legislator has appropriately taken a “piecemeal” approach in terms of contract law in
order to be able to deal with the subject matter of the respective EU activity in a manner
individually suited for the area.  It would be dangerous for the Commission now to adopt either
common principles of contract law which apply to all contracts or to adopt new comprehensive
community legislation which would apply to the sphere of copyright, because the broad
approach which would be necessary to harmonise would not be appropriate to copyright
contracts.
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 In order to illustrate our concerns we draw attention to  three  common forms of contract
involving copyright, each with particular characteristics which, in our view, could not be dealt
with in a general action:-

1. Contracts relating to title (e.g. assignments and exclusive licences)

Individual jurisdictions have specific rules on this.  For example, UK law requires the
assignment/ exclusive licence to be in writing (ss 90 (3) and 92 (1) CDPA respectively).  In
contrast, under German law it is not possible to assign copyrights (§ 29 UrhG), and a licence
cannot encompass any form of exploitation not in existence at time of the granting of the licence
(§ 31 (4) UrhG). This example  shows the difficulty in harmonising this aspect of contract law,
regardless of the complex nature and finesse of copyright law. Additionally, in our experience
there has been no evidence of problems caused by this difference in law.

We also have reservations as to whether EU activity in this area, which would have an impact on
the ownership of property,  is consistent with Art. 295 of the Treaty of Amsterdam.

2. Licensing contracts

In the area of licensing contracts, there is no evidence of problems on a national  or international
level. In the UK, there are no specific rules for licensing contracts. German law only has one
specific provision, namely that the licence of works for future use be in writing (§ 40 (1) UrhG).

The absence of a requirement of Community action in this area is further established through
the fact that none of the Directives relating to copyright issues have had to deal with contractual
issues being considered here.

In general, it is preferable to leave the development of licensing of copyright (e.g. in relation to
on-line contracts)  to the market-place to find the best way of contracting without intervention.
We assume, that this is already in line with the EU position, given that in the e-Commerce
Directive, Intellectual Property rights have been withdrawn from the scope of applicability (Article
3 (3)).

3. Collecting society membership contracts

As far as the collecting societies are concerned, the membership contracts are formulated in
such a way as not to preclude anyone from becoming  a member of any other society, i.e. the
Internal Market is not affected because membership contracts do not  preclude cross-border
activity.

Overall, copyright entails very specific issues which  are best dealt with separately, and should
therefore be excluded if the Commission considers any intervention in the area of contract law.
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