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EUROPEAN OFFICE
AVENUE DE TERVUEREN, 270-272
B-1150 BRUSSELS, BELGIUM

                  TEL:  (32)(2) 778-2711
FAX:  (32)(2) 778-2700

15 October 2001

Re: Commission Consultation - Communication on “European Contract Law”

The Motion Picture Association (MPA) is a trade association representing the
interests of seven major international producers and distributors of films, television
programs, home video and DVDs1. The MPA would like to thank the Commission for
providing interested parties with the opportunity to comment the Communication on
European Contract Law.

In its Communication, the Commission examined the need “for a farther reaching EC
action in the area of contract law” and questions, in particular, the need for a
European code of private law. In order to conduct this consultation, the Commission
suggests four very different options: no EC action; promote the development of
common contract law principles leading to more convergence of national laws;
improve the quality of the legislation already in place; adopt new comprehensive
legislation at the EC level.

Our members strongly believe that any intervention of the Commission in this area is
premature given present developments in global and electronic commerce. As a result,
we are of the view that no action should be taken at this time.

As referred to in the Communication, many instruments have already been adopted to
protect consumers. The “Community acquis” is already very important in the area of
contract law. Some instruments apply to all sectors: Unfair Terms in Consumer
Contracts Directive; Distance Contracts Directive and the Electronic Commerce
Directive. Others are more specific as some sectors require specific rules. Some of
these instruments are still in the process of being implemented at the national level.
Before rushing through a new general instrument, it is essential to see how the current
instruments have been or are being implemented in the Member States and whether
more intervention is justified. An intervention, which is not justified or premature,
would only create more a more complex trading environment and would hinder the
ability of companies to engage in both off-line and on-line commerce.

However, should the Commission decide not to follow the first option and, rather,
take some action with respect to European Contract Law, we respectfully ask the
opportunity to participate in any discussions with respect to that alternative.
                                                          

1 MPA’s members include Buena Vista International, Inc. (Disney); Sony Pictures Entertainment Inc; Metro-
Goldwyn-Mayer Studios Inc; Paramount Pictures Corporation; Twentieth Century Fox International Corporation;
Universal Studios, Inc; and Warner Bros International Theatrical Distribution, a division of Time Warner
Entertainment Company, L.P.
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Flexibility

The MPA believes that the ability of companies to trade is considerably enhanced if
the legal environment remains flexible. This is especially true in the area of electronic
commerce where self-regulation can play a major role. The Commission, which has
recognised the importance of self-regulation in many areas, refers to the fact that
coexistence of different systems may hinder the functioning of the Internal Market. In
our view, particularly in respect of e-commerce, business practices have not yet
developed to the point where one can determine whether a course such as
harmonisation would be helpful and, if it is, what the goals of such harmonisation
should be. It is essential to see how business practices develop and where the
difficulties to trade appear. It is also essential to see how Member States implement
the European rules already in place. The Electronic Commerce Directive was a
necessary and sufficient basis for the development of the legal framework. These
principles need, however, to be well implemented at the national level.

It is furthermore essential to preserve the basic principle of freedom to contract.
Parties should be able to decide and agree the terms of their contracts. Both common
law and civil law systems seek to achieve such flexibility. The present draft of the
Communication recognises this principle. However, it will be more difficult to
promote this principle if the Commission proposes new regulations and adds more
complexities to the legal framework.

Improving the quality of the legislation in place

We note that the document refers to the need to improve the quality of the legislation
in place. We fully understand this objective but we do not believe that the option
proposed in the Communication will modify the current situation. The Directives
referenced in the Communication already provide for a specific review mechanism in
order to facilitate their update. Furthermore, such analysis needs to be conducted on a
case by case basis.

Scope of the Communication and Intellectual Property

Finally, the scope of the Communication appears to be rather broad. It includes
“contracts of sale and all kind of service contracts, including financial services”. It is
not clear whether it will cover contracts in the intellectual property domain. It is,
however, vital for copyright owners to clearly understand the scope of the
Communication. Our member companies depend on copyright law as the very
foundation of their business. At present, some Member States provide detailed rules
on contractual practices in the area of copyright. In many cases, these rules
significantly limit freedom of contract. In others, there is respect of such freedom. As
a result, copyright law is in many respects very complex. If the option of taking no
action is not accepted by the Commission, the serious and complex issues raised in
the IP area need to be given particularly careful and deliberate consideration.

We remain at your disposal for any further information you may require on our
position.
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