
LIBA
LONDON INVESTMENT BANKING ASSOCIATION

6  F rede r i ck ' s  P l ace ,  Lo nd o n ,  EC2R 8B T
Tel:  020 7796 3606   Fax:  020 7796  4345

e-mail: liba@liba.org.uk    website: www.liba.org.uk

Communication from the Commission to the Council and the European
Parliament on European Contract Law (COM(2001)398 final)

A response by the London Investment Banking Association

Introduction: EU contract law policy and financial services

The London Investment Banking Association represents the major European and
international investment banks and securities houses which base their European
operations in London.  A list of our Members is attached.  Our Members transact a
very significant volume of cross-border business, particularly in inter-professional
markets, and the issues discussed in the Commission’s Communication are therefore
of very great importance to us.

Financial services are characterised by the fact that the products traded are embodied
by the contracts which form them.  The nature and availability of financial products is
therefore particularly determined by the specifics of national contract law: the
Commission’s policy approach should take full accout of this.

Consultation by the Commission

We welcome the fact that the Commission is consulting interested parties on whether
there are any public policy issues which may give rise to a need for legislative action,
and also its endorsement in Paragraph 45 of the consultative process as a means of
ensuring that any action is both necessary and proportionate.  Consultation has been
inadequate on a number of occasions in the past (in particular in the context of the
development of the Brussels Regulation in 1999-2000).  It is important that the
Commission maintains an open and responsive consultative approach in the future, in
order to ensure both high technical quality and political acceptance of any resulting
legislation.

The Commission’s approach to the issue

The Commission is seeking views on whether any divergences between Member
States’ contract law cause any problems for the functioning of the internal market, and
if so how any such problems should be addressed.

The Commission proposes four possible solutions if concrete problems exist:

I Rely on market forces, and avoid an EU legislative initiative
II Develop non-binding common contract law principles at EU level
III Improve the coherence or relevance of existing EU legislation
IV Produce a new EU legislative instrument, which might:

(a) Apply optionally when both parties agreed to it
(b) Automatically apply unless the parties excluded it
(c) Apply with mandatory effect
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Existing problems for the internal market

The imposition of differing national contractual requirements reduces the
effectiveness of the internal market.  In these circumstances firms are unable to or are
deterred from offering financial services across borders because products are designed
in accordance with local legal requirements, or because the imposition of differing
requirements under other jurisdictions would give rise to excessive cost or
unacceptable legal uncertainty.  Firms selling services across borders also, in these
circumstances, tend to operate at a competitive disadvantage to local service providers
because of the additional cost of adapting their products and services to different legal
conditions.

In inter-professional markets such problems can be diminished by a choice of
applicable law by the parties (though the duplicative application of regulatory
requirements may well impose equivalent restrictions on the internal market; we are
commenting separately on various aspects of the Commission’s Financial Services
Action Plan, with a view to clearing away such obstacles).  However in retail markets
the imposition in certain circumstances of the consumer’s country’s law and
jurisdiction, without the consumer being able to exercise a choice, means that the
flexibility to avoid such obstacles is absent: see our detailed comments on choice of
law below.

Reliance on the market

We are encouraged that the Commission has put forward ‘no action’ as one of the
possible solutions.  Even where problems do exist, it should not be presumed that
legislative action is necessarily the best means, or even an appropriate means, to
resolve them.  The Commission should give full weight to the ability of the market
mechanism to overcome problems: this applies particularly in inter-professional
markets, where the level of circumspection and bargaining power of the parties to the
contract is similar, and they can therefore be relied on to arrive at an appropriate
resolution of any problems without outside intervention.  In professional financial
services markets extensive use is made of standard contract clauses which have been
developed by the industry itself specifically to eliminate any problems caused by
conflict of laws: it would be inappropriate for legislators to interfere with this well-
functioning mechanism.

The Commission should however take legislative action to remove barriers which
impede the effective operation of market forces, thereby impeding beneficial service
provision and imposing unnecessary cost.  As described above, such barriers are
present in the area of applicable contract law.

The country of origin approach

It is disappointing that the Communication does not give more weight to the potential
for the ‘country of origin’ approach to provide an effective and efficient resolution of
problems arising from the conflict of laws.  The mutual recognition of country of
origin requirements, and the prevention of additional restrictive requirements by the
country of destination, underlies a number of recent forward-looking EU initiatives,



including the Electronic Commerce Directive and the Commission’s proposals for the
review of the Investment Services Directive.  It provides a simple and effective
mechanism which combines legal certainty with appropriate protection for the weaker
party to a transaction.  We have seen no evidence which points to an unacceptable
overall level of protection in any Member State, even though national approaches
differ in detail.  Accordingly, there does not seem to be a compelling reason why full
application of the mutual recognition principle should not apply.

The Communication discusses, in paragraph 41 and elsewhere, whether
harmonisation of EU laws would provide an effective solution to any problems arising
from conflicts of laws.  We support approximation of divergent national requirements
at an appropriate level, and we believe that one of the key benefits of the country of
origin approach will be that it will provide a real incentive to such approximation.
However we do not believe that it is realistic or necessary to require harmonisation to
be in place before mutual recognition of country of origin requirements can be
accepted.  Legislative harmonisation does not guarantee consistent implementation by
Member States or removal of protectionist barriers, unless it is accompanied by an
incentive to convergence of the sort that the country of origin approach will provide.

Choice of law

As the Commission states in paragraphs 27-28, contractual freedom provides a vital
mechanism to avoid conflicts of laws.  Choice of law, supplemented where relevant
by standard clauses, is routine in financial services markets, particularly in the inter-
professional sector.  As a result, market forces provide a powerful incentive for
countries to ensure that their national law is appropriate to international commercial
needs.

However, contractual freedom in business with consumers is restricted by the
provisions of the Rome Convention that a choice of law cannot deprive a consumer of
the protection of the mandatory rules of the country where he is domiciled.  This
restriction on consumers’ freedom to choose the applicable law is a major obstacle to
the internal market.  Exposure to multiple ‘mandatory rules’ discourages service
providers from offering financial services across borders.  By contrast, a combination
of:
� choice of products,
� freedom to choose the applicable law,
� disclosure of applicable rights, protections, and obligations,
� effective control by the country of origin, and
� cooperation between the authorities in the country of origin and country of

destination
is likely to provide far greater benefit and protection to consumers in cross-border
trading than continuing reliance on domestic mandatory rules.  It is essential that the
Commission’s approach, particularly in the context of the forthcoming revision of the
Rome Convention, recognises this.

Proportionality

The Commission’s emphasis on the principle of proportionality in paragraph 44 is
welcome.  In order to ensure that this principle is complied with, it will be necessary



for the Commission to do the following in respect of any legislative action that it
proposes:
� clearly establish that a problem exists, and clearly identify the nature of the

problem;
� clearly establish that any proposed action will resolve the problem in such a way

that any adverse impact is justified or outweighed by the benefits which would
result.

The Commission should avoid a precautionary approach.  It should not propose action
merely on the basis of an assertion that a problem exists and a solution is appropriate.

The Commission’s Options

As explained below, we think that the Commission should restrict itself to Options I
and III.  These Options should not be seen as mutually exclusive.  Any action or
inaction required should be determined in a targeted way depending on the specific
problem and the most appropriate solution.

Option I - Rely on market forces, and avoid an EU legislative initiative:  As a general
principle, market forces should be relied on wherever possible.  Where a problem
arises, the market will tend to devise a solution, either by the normal operation of
market forces, or by voluntary collective action, as in the development of standard
contractual clauses.  A solution which is voluntarily agreed between the parties is
preferable to one which is imposed by an external authority.

Option II - Develop non-binding common contract law principles at EU level:  Such
principles are unlikely to be agreed at a level of detail which would prove meaningful
for the elimination of barriers or convergence of national requirements.  Their non-
binding status would mean that they could not be of more than persuasive value.  It
would be open for national authorities and national courts to ignore the principles, or
interpret or apply them in a protectionist or restrictive way.

Option III - Improve the coherence or relevance of existing EU legislation:  This may
be the most appropriate course of action in a number of areas where existing EU
legislation does not fulfil the public policy need, or where there are incoherences
between different EU instruments, or in order to remove barriers or ambiguities which
enable Member States to restrict the internal market.  For example, we comment
above on the need for provisions of the Rome Convention on mandatory protection
for consumers to be brought into line with the country of origin principle of the
Electronic Commerce Directive.  There is also a need to extend the country of origin
principle to off-line as well as on-line business.  Whenever Option III is followed, the
Commission should ensure that the review of legislation focuses on the removal of
barriers and ambiguities and the enhancement of the internal market; Member States
must not be allowed to exploit the reopening of existing legislation to restrict the
internal market or impose new barriers.

Option IV - Produce a new EU legislative instrument:  New comprehensive EU
legislation on contract law would be likely to be disproportionate, could be damaging,
and is almost certainly unnecessary.  As discussed above, planned harmonisation of
contractual requirements would involve a long, complex, and controversial
negotiation process. Even if agreement on wording could be achieved, differences in



national application would probably mean that harmonisation would not be effective
in practice, so that differences and obstacles would remain.  The tensions within
Europe between the common law and civil law approaches would give rise to
additional complications.  Planned harmonisation would also be likely to diminish the
flexibility of existing approaches to adapt to changing commercial needs, and to
reduce choice: these effects could in their turn diminish the competitiveness and
attractiveness of Europe’s legal system, with the effect that business which is
currently transacted in the EU would move to more responsive jurisdictions elsewhere
in the world.  For the same reasons, even if the Commission were to decide that some
form of new comprehensive legislation at EU level was appropriate, Option IV(b)
(automatic application unless the parties excluded it) and, in particular, Option IV(c)
(application with mandatory effect) must be avoided.

Other options

As described in detail above, we think that the application of the country of origin
approach (combined, where appropriate in the case of consumers, with disclosure
obligations and arrangements for cooperation between national authorities), and its
extension to contractual obligations and to off-line as well as on-line business,
provides the most effective and responsive mechanism to remove existing obstacles
and prevent the emergence of new ones.

London Investment Banking Association
11th October 2001
TMMB/Sept11/ECOM4
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