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1. Support for the debate launched by the European Commission

European insurers support the ambitious debate launched by the Commission on
European contract law. It should contribute to the identification of barriers to cross-
border transactions, with the assistance of the operators concerned and to the
launching of appropriate community actions which are likely to result in a more
effective Internal Market.

2. Gaps in the Single Insurance Market

European insurers recall that the Single Insurance Market became a legal reality in
1994 with the adoption of the third generation of "insurance" directives which
introduce the principle of the Single Licence: any undertaking having its registered
office in one of the EEA States and authorised in that State may distribute its products
via agencies/branches or by way of freedom of services throughout the territory of
Europe, under the terms of the initial licence and under the technical and financial
supervision of its State of origin.

Practice shows, however, that the Single Insurance Market is not yet effective. Legal
and commercial barriers of a general nature, or more specific to insurance, remain;
CEA has drawn up a list of barriers which restrict the distribution of insurance services
in the European Union, within the framework of the European Commission
communication, An internal market strategy for services.
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3. Difficulties associated with the diversity of national regulations on
insurance contracts

Insurance operators consider that, generally speaking, the diversity of national
regulations governing insurance contracts concluded with consumers (mass risks)
constitutes a check to the development of cross-border insurance transactions. The
variety of national situations on buy-back for pension contracts illustrates this.  The
attractive nature of certain contracts at national level may in addition disappear in
cross-border situations where they have to comply with different regulatory
requirements. This is in addition to obstacles associated with language, distance (need
for a local presence) and national procedures and standards for certification.

Rules allowing the designation of the law applicable to insurance contracts having
foreign aspects, introduced into the "insurance" directives in the guise of an alternative
solution to community harmonisation, have proved to be inadequate and complex.
Although, in non-life insurance of large risks, the insurer and policyholder are free to
agree the law which will govern their agreement, the rule is stricter in life insurance
and in non-life insurance for mass risks, where the law applicable is frequently that of
the State of the policyholder; in compulsory insurance, the contract must, moreover, be
in accordance with the specific provisions of the legislation of the country which
imposes the requirement for insurance.

It is therefore essential for an insurer with European ambitions to adapt his insurance
conditions to the provisions of the law of the Member State (or different) Member
States in which he intends to market his insurance product. Apart from the costs
incurred by this requirement, the wording of a single policy which could be marketed
under the same terms in the different European markets has proved impossible in
practice. This situation affects the implementation of a real Single Insurance Market,
which is effective for operators and accessible to consumers.

Harmonisation of national rules constitutes in this respect a mid-term objective. It is
however essential to envisage parallel initiatives for insurance contract law and the
general law on contracts.

4. Pooling and the proposer's sincerity

Insurers stress that the provisions which will be defined should be based on a
satisfactory balance between the rights and obligations of each of the contracting
parties. Insurance is based on pooling mechanisms and the imposition of
disproportionate and costly measures on insurers would have an impact on all
policyholders. Furthermore, the insurer must base himself exclusively on facts and
information transmitted to him by the proposer to assess the risk and calculate the
premium. This will have to be taken into account.
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5. Support for Options II and III

Insurers have carefully examined the options proposed by the European Commission
in the communication. They consider that support for a single option will not be
sufficient to remove the barriers relating to the co-existence of national contract law. A
combination of several of the proposed solutions should be adopted (options II and
III), with possibly a detailed study for the insurance sector, which would encourage the
global approach described in option IV. In addition, they feel that alternative solutions
to the four proposed could be examined, such as for example, the introduction of the
concept of "European contract".

6. Requisite homogeneity of the framework applicable to insurance contracts

Finally, insurers emphasise that future community initiatives in this area should be
guided by the dual objective of avoiding any risk of confusion for consumers both with
regard to the legal regime applicable to the contract and any risk of distortion of
competition between operators. It should therefore be explicitly specified that the
actions envisaged should cover:

- both "national" contracts and contracts including one or more cross-border
elements;

- both contractual and pre-contractual aspects;
- for the insurance sector, all classes of activity (mass risks).

**

7. Refusal of Option I (no community action)

European insurers exclude this option, since they consider that an initiative is
necessary in order to advance the significant progress made in the work already
undertaken to set up the Single Insurance Market: the lack of direct, global action on
contract law could result in the development of market practices relating solely to
certain types of contracts, or certain types of distribution (e.g. e-commerce), which
could lead to the emergence of specific legal regimes for a specific class of contracts
and would accentuate still further the differences noted.
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8. Support for Option II (to promote, without compulsion, common principles of
contract law in order to strengthen the convergence of national regimes)

8.1. Definition of common principles

The promotion of common, non-binding, general principles would be one route
towards strengthened convergence between the national provisions applicable to all
contracts. The studies already undertaken in this field, in particular those done by Prof.
Lando, could serve as a reference for the Commission. They should moreover be
accompanied by a search for harmonisation between national legal systems.

This search for common principles should be the result of close cooperation not only
between academics, public authorities and legal practitioners but also "users" and
economic operators involved in the sectors concerned, to reflect the theoretical and
practical concerns of all interested parties.

8.2. Detailed study possible for the insurance sector

Insurers propose to try to pass through a further stage in respect of insurance contracts.
The consider in fact that work on the possible harmonisation of insurance contract
laws, based on the convergence already noted between national rules and on the
existence of an (important for insurance) "community acquis", could help to make the
legal framework more homogeneous and more accessible, which would reduce the
stakes relating to the choice of law and the multiplicity of national solutions.

An initial stage, on which CEA is currently working, would consist of defining a
common "core" of measures likely to lead to possible community harmonisation.

Insurers agree, however, that this project, if it is carried out in isolation for the
insurance sector, could only achieve partial harmonisation, since insurance contract
law is largely dependent on other fields of law, such as the law on securities or
inheritance law, family law, tax law, social security law, the legal regimes for natural
catastrophes, liability schemes.... It should therefore be included in a long-term
community objective, based on the detailed coordination of national law.

8.3. No "standard" contracts

European insurers do not subscribe to the idea put forward by the European
Commission of introducing "standard" contracts at European level. This proposal
would expose the consumer to a limited choice of contracts and would be contrary to
the general aim of diversifying offers of goods and services in the Single Market.
Moreover, it would have to be validated with regard to the requirements laid down by
the community rules on competition (prohibition on agreements and concerted
practices).
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8.4. Combining Options II and III

Option II, the first stage of harmonisation of contract law, should be accompanied by
action intended to modernise current community legislation in order to make it comply
more with market requirements and thus make it more effective.

9. Support for Option III (to improve the quality of existing community
legislation and modernise the legislative instruments)

9.1. General requirement

The quality of community legislation should be a requirement which should guide
institutions and operators in all fields. European insurers consider that the
requirements for clarity, simplicity and adaptation should be met, and should
constitute a single idea running through community actions, whatever solution is
finally agreed on the specific issue of contract law.

9.2. Imperative need for consistency in the Single Market

The consistency of the community legislative framework is fundamental for the
completion of the Single Market; it is a primordial and essential part of the satisfactory
development of cross-border activities of suppliers of goods and providers of services
and for easier access by consumers to cross-border offers. Perfect compatibility should
therefore be guaranteed between the provisions which are adopted and come into force
and new initiatives taken or under discussion (e.g. between the provisions relating to
consumer information in the "insurance" directives and proposals for a directive on
Insurance intermediation and Distance marketing of financial services). In this
respect, the impact studies conducted by the Commission prior to any initiative should
serve as a reference. As far as possible, a given subject should be dealt with in a single
forum.

9.3. Implementing the SLIM conclusions

European insurers ask, moreover, that the proposals resulting from the SLIM exercise
carried out for insurance in 1998 should be implemented. They therefore welcome the
presentation of the proposal for a directive on the codification of community
provisions relating to life insurance and encourage the European Commission to
undertake similar work for non-life insurance.

10. Long-term objective: Option IV (adoption of entire new legislation at community
level)

The preparation of a general legislative framework for community insurance contract
law could constitute the ultimate long-term objective, towards which the initiatives
envisaged at this stage should be oriented and form the intermediate stages.

**
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NOTE

CEA would like to draw attention to certain inaccuracies in the description of the
regime set up by the life insurance directives (annex I, p. 34 ff).

It should therefore be specified in the 1st paragraph that "Some of the clauses contained
in the directives are of general application, whereas others lay down the conditions for
the provision of cross-border services". The last phrase of this paragraph should be
deleted, since the life directives also have the role of governing operations for the
management of group pension funds (article 1.2. c) of directive 79/267/EEC).

The annex also indicates that directive 92/96/EEC "draws a distinction between those
insurance contracts undertaken on the initiative of the policyholder and a second
category, including all individual contracts not resulting from such initiatives".

The regime thus described actually refers to the second life insurance directive
90/619/EEC. The situation was changed with the "Single Licence" directive
92/96/EEC, which is based on the single licence and supervision by the State in which
the insurance undertaking has its registered office and the mutual recognition of the
supervisory systems applicable in each Member State.

In this new regime, any undertaking can market from a branch or an agency or by way
of freedom of services throughout the territory of Europe by means of a simple
notification to its Member State of origin, whilst being subject to the supervision and
rules of this State. Conversely, the policyholder may approach the undertaking of his
choice whilst being subject to the financial rules and the supervisory jurisdiction of the
administrative authorities of the insurer's State of origin ("home country control").

The distinction between "active" and "passive" FOS in life insurance as well as the
dual licence system in respect of establishment and "active" FOS were therefore
eliminated in 1994, with the entry into force of directive 92/96/EEC.

Consumer protection is moreover strengthened: it will be based in future on the
imposition on the insurer of information requirements with regard to the policyholder,
a "cooling-off" period and cooperation between the supervisory authorities.

**
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