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COMMUNICATION FROM THE COMMISSION TO THE COUNCIL AND THE EUROPEAN

PARLIAMENT ON CONTRACT LAW (COM(2001)398 Final)

A response by Barclays PLC.

We welcome the Commission’s decision to consult with interested parties on the question

of whether there is a need for legislative action in the area of European Contract Law.  In

particular, we are pleased to note the recognition that any action should be both necessary

and proportionate.  We hope that the Commission will maintain the open and responsive

approach to consultation which this Communication appears to demonstrate and have set

out below our comments.

1. Commission Questions

The Communication raises 4 questions:-

1.1 do problems result from divergences in contract law between Member States and if

so what;

Comment

The very nature of the different approaches to law in the Member States (ie civil

code and common law systems) means it is virtually impossible to assess what the

legal position in respect of any given situation would be in all Member States.  This

in turn results in contracting parties being unwilling to enter into contracts which

are not subject to their own domestic laws.  Having said that, it is generally the

case in transactions between businesses that the parties will agree to contract

under, for example, English law in spite of the divergences in the legal systems.

This in turn effectively leads to a harmonisation of contract law through practice.

1.2 is the proper functioning of the Internal Market hindered by problems in relation to

the conclusion, interpretation and application of cross border contracts;
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Comment

Obviously this depends on what we consider to be the proper functioning of the

Internal Market.  If, at a very basic level, we understand this to mean the removal

of barriers to trade between Member States then, taking each of the aspects

mentioned above in turn:-

Conclusion there are different basic rules (for example in respect of the need

for consideration, offer and acceptance and formalities required) in

the different Member States which means that it will not be

possible, without local advice or previous experience, to know

when a contract has been successfully concluded;

Interpretation the differences in language, terminology and concepts will always

create an interpretational problem and an example of this is given

under 1.4 below;

Application one of the major issues is that it is not possible to know (again

without local advice or previous experience) how certain clauses

will be implemented and, in particular, what clauses will stand up,

or not be applied as a result of statutory provisions or implied

terms,  in the event of insolvency or litigation (for example

different regimes governing unfair contract terms).  A codified

contract law system would need to address this issue as well to be

successful.

Again, practice between businesses has lead to the adoption of English law for

contracts.  This has an obvious cost implication for non-UK parties.

1.3 do different national contract laws discourage or increase the costs of cross border

transactions;

Comment

This question requires a response in respect of  business to business and business to

consumer contracts.
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BUSINESS TO BUSINESS

Through use and practice businesses will have become familiar with using a

particular law – for example English law – to govern their contractual relationship.

There will be a cost implication for the contracting party not familiar with the

chosen law as legal advice will need to be obtained.  However it will be generally

accepted that, as regards contracts between businesses, if the parties are keen to

contract then they will not be dissuaded from doing so by virtue of different

national contract laws or the cost involved in obtaining specific advice.  In making a

choice as to who to contract with an English party will be more willing to contract

under English law rather than eg German law if the terms are otherwise similar.  In

addition, particularly within financial services, there are many standard form

contracts often produced by trade or market associations which are common in use

These have been developed to meet the particular needs of the market place and

accordingly already represent a harmonised approach.

BUSINESS TO CONSUMER

Consumers freedom to choose a law other than their own is severely restricted by,

for example, the Rome Convention.

With regard to contracts with consumers, the effect of having different national

contract laws is that this both discourages cross border transactions and increases

the costs involved to business.  There is a need to involve local lawyers as well as

the added complication that a number of Member States will imply their consumer

protection rules in spite of any choice of law clause in the relevant contract.  The

extent to which the E Commerce Directive will reduce this remains to be seen.

Businesses may also be discouraged from contracting with consumers in different

states because of the various levels of consumer protection throughout the EU.

Although we believe that this is more to do with differences in detail rather than

the overall level of protection afforded to consumers by different Member States.
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1.4 could the existing approach of sectoral harmonisation of contract law lead to

possible inconsistencies at EU level or to “problems of non uniform implementation

of EU law and application of national transposition measures”;

Comment

There are two issues:

A) conflicts between difference pieces of EU legislation;

B) differences in interpretation of the same piece of legislation as between

Member States.

There are examples of both within the current approach.  However a harmonised

contract law scheme may not be either the best way to solve these problems or a

solution at all.

a) Conflicts between existing pieces of legislation could be as easily solved by

the adoption of more precise drafting of legislation, to either avoid conflicts or to

amend the prior piece of legislation;

b) So long as transportation is required there are possibilities for Member

States to interpret Directives differently and even if all Directives could be

transposed in the same way existing legal systems can interpret them in different

ways.

According to the Communication this is already the case as different timescales

may apply under different Regulations to the same situation.1  In addition there is

already non-uniform implementation of EU laws which reflect the differences

between the legal systems in different Member States.  For example:-

The Commercial Agents Regulations 1993 (“Agents Regulations”) include

both concepts of “indemnity” and “compensation”.  These concepts come

from German and French law respectively and were included in the EC

Directive (from which the Agents Regulations came) as a political

compromise so that both countries could retain the system it already had

and knew.

The idea underlying compensation was not fully understood in the UK when

the Agents Regulations came into force.

                                                          
1 Para 35 – in respect of the doorstep selling Directive and the Timeshare Directive
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In all EU countries other than the UK the EC Directive was taken as meaning

that the Member State was to make a choice in its implementing legislation

between compensation and indemnity.  All but France retained or adopted

the “indemnity” model based on Article 89 of the German Commercial

Code.  France, in effect, retained its “compensation” system.

In the UK however both alternatives were implemented and it was left to

the parties to decide for themselves.  The fallback position, in the absence

of a decision of the parties, was that the agent would be entitled to

compensation not indemnity.

It was originally thought in the UK that the compensation alternative was

limited to the equivalent of damages for breach of contract.  Decisions in

case law have suggested that it is not, but rather provides the agent with a

right to “top up” his common law rights.

Indemnity, to an English lawyer, is the wrong word for what is intended

here.  In reality, it is simply a different way of calculating how much, if

anything, is due to the agent on termination for the notional buy out of his

interest in the jointly owned goodwill.

This example illustrates:-

- the discrepancies between national laws ie the interpretation of

the term compensation initially (before recourse to French case

law);

- the problems that can arise in the translation of Directives ie the

incorporation into UK law of both compensation and indemnity

options;

- the impact of politics on the drafting of legislation to harmonise

areas of contract law ie the decision to allow France and Germany

to keep their existing procedures
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2. Solutions

The Communication makes the following suggested solutions:-

2.1 no action at Community level but leave any reforms up to market forces;

Comments

The Communication states that “This could solve some of the problems for intra-

community trade, provided that there is a genuine and fair free choice of law for

contracting parties, full, correct and freely available information about the existing

rules and practices and fair and affordable dispute resolution procedures.”2  This is

making a number of assumptions that would need to exist in practice before any

impact was made on the existing problems of intra-community trade.  A clear

distinction needs to be made between business to business where existing solutions

work and business to consumer where the position is less satisfactory.

2.2 the promotion of the development of common principles for contract law in order

to achieve convergence of national laws;

Comments

The identification of certain areas of contract law that would benefit from a

harmonised approach dealt with on an almost ad hoc basis would be our preferred

approach.  However recent experience with the proposed Direct Marketing of

Consumer Financial Services Directive suggests that Member States are not willing

to reach agreement or the level of detail that would be required to take meaningful

progress towards the improvement of the functioning of the internal market.

In addition, the comments in respect of the implementation of the Commercial

Agents Directive illustrate the difficulty in reaching a truly harmonised approach in

a Directive as well as the problems that can be encountered interpreting terms

used across the EU that have different meanings within the various Member States.

                                                          
2 Para 51 Communication from the Commission to the Council and the European Parliament on
European Contract Law 11.07.2001
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The Communication suggests that this should be done through “comparative law

research and co-operation between – amongst others – academics and legal

practitioners (including judges and experts).”  The difficulty with this is that the

academic approach will produce a different result to the practical approach.

The Communication suggests that the application of common principles could lead

to the creation of customary law which is itself an uncertain concept.  This is

unlikely to be the case as, unless there are compulsory rules, Member States will

continue to apply there own rules and laws.

2.3 improve the quality of existing community legislation in the area of contract law;

or

Comments

Again, this would be a sensible way of proceeding.  Already there are differences in

EU legislation and the Communication states that the piecemeal approach that the

Community has taken “combined with unforeseen market developments, could lead

to inconsistencies in the application of EC law”.3  As mentioned above,4 this has

already happened.

2.4 adopt new, comprehensive community legislation on contracts.

Comments

The Communication quite rightly points out that the form of instrument to be used

if this option is chosen should be considered:-

Directive this would give flexibility on implementation which could in

turn lead to discrepancies and defeat the object of the

harmonisation exercise (see comments in respect of the

Commercial Agents Regulations above).

                                                          
3 Para 35
4 See para 35 of the Communication for commentary on this
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Regulation this would give Member States less flexibility but would

ensure more transparent and uniform conditions within the

EU.  In addition, legal interpretation will differ from state

to state.

Recommendation this would be used in the event that a purely optional

model is chosen.

If it were decided to proceed with the harmonisation of contract law across the EU

then this could only be done successfully through a Directive.  However it is unlikely

that a common position could be agreed on the various aspects of contract law to

enable such a harmonisation to take place.  This has been attempted in part

through the Convention on contracts for the international sale of goods.  However,

three of the Member States (UK, Portugal and Ireland) have refused to adopt this.

There will also be difficulties involved in any attempt to introduce a codified legal

system into a common law system.  Even if a code could be agreed the method of

implementation of such code as well as such a basic and far reaching change to any

common law system would be at best unwieldy and potentially disproportionate to

its benefits.

In addition to this the following needs to be considered:-

a) the relationship with national law (either to replace it or co-exist);

b)  the question of mandatory rules within the set of applicable provisions;

and

c)  whether the contracting parties could choose to apply the EC instrument or

whether the European rules apply automatically as a safety net of fallback

provisions if the contracting parties have not agreed a specific solution.

An “opt in” model would allow for the most flexibility as it would permit the

parties to choose other laws if they wanted.  It would not, however, necessarily

result in harmonisation.

The Communication stresses that these are possible approaches only and any other

suggestions should be made.
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3. Conclusion

The differences in contract law across the EU undoubtedly result in barriers to trade.

Whilst a harmonised system of contract law across the EU would be a solution to this

problem, it is unlikely to be possible in practice owing to the entrenched nature of the

different Member States national systems of law and the inherent differences between

the common law and codified systems.  That is why the concept of the country of

origin approach has been developed and should be used more.

Adopting a “wait and see” policy would mean that any changes would evolve over a

period of time.  It would also mean that there would be no compulsory changes in the

various aspects of contract law and, as can be seen from the examples above, this

would result in the majority of Member States using their existing systems of law.  It is

already possible for corporates to make a free choice of law, in the majority of cases,

and the same benefit (subject to adequate information being provided) should be

available to consumers.  There is no good rational policy reason for denying consumers

an informed choice within a single market.

A  useful policy must be to  remove conflict between any existing EU laws which have

been implemented and ensure conflicts do not arise between future and existing

legislation.

We would suggest that contracts between businesses and contracts between businesses

and consumers should be looked at separately:-

BUSINESS TO BUSINESS

Market forces have led to contracting parties deciding on choice of law and, through

use, becoming familiar with aspects of that chosen law.  Whilst extra costs are

incurred in obtaining additional legal advice it remains the case that as between

businesses if the parties are keen to close a particular deal then this will not dissuade

them.
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BUSINESS TO CONSUMER

We see no reason why informed consumers should not be able to choose the applicable

law to govern their contractual arrangements in the same way that corporates can.

We have not seen evidence that there is an unacceptable level of consumer protection

in any Member State so consumers would be protected whichever EU legal system was

chosen.

Contact details: Bill Eldridge
EU Adviser’s Office, Director
Barclays PLC
Direct Line: +44 (0) 20 7699 2895
Direct Fax: +44 (0) 20 7699 3295
Email: bill.eldridge@barclays.co.uk

Barclays PLC
October 2001
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