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PUBLIC AFFAIRS & SELF-REGULATION 15 November, 2001

 
Comments on the Communication from the European Commission to the

European Council and the European Parliament on European Contract Law
(COM (2001) 398 final)

FFEEDDMMAA

The Federation of European Direct Marketing (FEDMA) represents the direct marketing
sector at European level. Its national members are the Direct Marketing Associations (DMAs)
representing users, service providers, and media/carriers of direct marketing. FEDMA also
has 350 company members in direct membership. The direct marketing sector represents an
expenditure of over 30 billion Euro and employs over 500,000 people directly, and many
more indirectly, within the EU.

TThhee  CCoommmmuunniiccaattiioonn  

FEDMA warmly welcomes the Commission’s initiative to start a debate on contractual law.
As the Communication stresses, it is necessary to discover if the present situation results in
cross border barriers to trade and /or makes it more difficult to trade within the EU,
particularly for SMEs.
 
As the Communication points out, there are now a number of Directives and other
Community instruments which deal inter alia with contractual arrangements. Some of these
are of specific interest to direct marketing, including the Distance Selling and E-Commerce
Directives; the Brussels Regulation; the planned regulations on Rome I and II, and on Sales
Promotion; the Green Paper adopted by the Commission on 2 October 2001 concerning
Consumer Protection.

FEDMA, which is the single voice of direct marketing at the European Level, regrets that the
Communication, which was adopted on 11 July 2001, has only allowed a 3 months period
before the submission of comments. It is quite clear from the Communication (and the
comments that it has already attracted) that the issues of contract law are extremely complex
and wide-ranging. 

The time allowed for consultation before submission of written views was insufficient (given
the summer holiday period) for FEDMA to put together case histories from its members on
how the differences in national contract law within the EU increases costs and / or creates
barriers to entry particularly for SMEs. We hope that we shall be able to collect these case
histories during the future debate on the Communication. 

As correlation to the complexity of the issues raised by the law of contracts in Europe, the
solutions are unlikely to be simple. The Commission offers four solutions.  
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FEDMA feels that the best solution may be a combination of solutions three and four. In fact
FEDMA cannot conceive of the use of solution four without a review and improvement of
existing EU legislation (solution three). 

FEDMA also feels that in some cases the Commission should leave solutions to be found by
the market (solution one), e.g. in the case of libel and slander. 

However, standardisation, which is suggested in solution two, does not appear to offer any
added benefits.

CCoonnttrraacctt  LLaaww  SSoolluuttiioonnss

FEDMA believes there are specific benefits for business to business (B2B) to have common
rules. The Commission’s existing proposal on commercial agents is a start. Possibly a more
generic solution to cover all or most B2B contact legislation could be sought.

However, FEDMA strongly urges the Commission to consider using the Vienna Convention
on the sale of goods as the basis for its work in both B2B and B2C. This Convention has the
advantage that it is international and has been ratified by all EU Member States with the
exception of Ireland, Portugal and the UK.

FEDMA also believes that the Commission should assess in detail the results of the existing
Community legislation, and ensure compatibility within the proposals currently under
discussion (i.e. the 3 regulations, referred to above, etc). These should be benchmarked
against the Vienna Convention and the overall Commission key policy to achieve a Single
Market based on free movement of goods, services, capital labour; a single currency and
mutual recognition of regulations.

Those areas of contract law which remain in need of either new legislation or, as in the case
of existing regulation, amendments, will be identified and justification for action made
evident if detailed essesment is carried out. 

Finally, FEDMA notes in the Communication solution four that there is a need to ensure
freedom of contract. Both parties should not need to agree specifically to a contract,
particularly in the case of small–cost purchases, or uncomplicated purchases. Buying a shirt, a
book or a music CD at distance across the internal EU frontiers would become extremely
complex and expensive if there was no freedom of choice of contract.

CCoonncclluussiioonn

FEDMA welcomes the Communication as the start to a detailed debate on contractual law in
the EU.

FEDMA recognises that there are good arguments for both considering new instruments, and
for a review and amending existing EU legislation where this is not consistent.

FEDMA proposes new instruments designed to cover specific areas where Community action
can be fully justified, and in particular, the removal of minimal clauses in the Distance Selling
Directive and elsewhere, as these will not be consistent with a new EU contractual law
process.
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FEDMA believes that there are specific areas where option 1, leaving the solution to the
market, can be applied. 

FEDMA strongly recommends that the Commission benchmarks the next stage of the process
for deciding if Community action is required against the Vienna Convention. 
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