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The Federation of European Direct Selling Associations (FEDSA) represents the direct selling
industry in Europe. Formed in 1968, it comprises in addition to the 15 EU countries 11 non-EU
countries. Thus FEDSA represents more than 480 companies, which in 2000 generated sales of over
7.4 billion euro.  These companies provide earning opportunities to over 2.8 million salespeople.
FEDSA promotes the highest ethical standards of direct selling practices, through adoption by its
member associations of European Codes of Conduct for Direct Selling and through the monitoring of
their implementation by members and their member companies.

Direct selling is the marketing of goods and services directly to consumers in a face-to-face manner,
generally in their homes or the homes of others, at their workplace and other places away from
permanent retail locations. Direct selling typically occurs through explanation or demonstration of the
goods and services by salespersons, normally referred to as direct sellers.

FEDSA welcomes the Commission’s intention to launch a debate on European contract law.
We are pleased to respond to the questions of the European Commission relating to European
contract law, as formulated in points 72 and 73 of the above-mentioned Communication.

Directive 85/577/EEC has not led to sufficient harmonisation

Directive 85/577/EEC of 20 December 1985 ‘to protect the consumer in respect of
contracts negotiated away from business premises’1, which regulates contract law related
aspects of direct selling, gave the Member States too much leeway for its interpretation and
implementation.

Right of Cancellation
Indeed, the Directive 85/577/EEC gives the consumer a right of cancellation, of which he
must be given written notice, within a period of not less than seven days after receiving notice
(articles 4 and 5). Member States are free to decide whether there should be a longer period
for the right of cancellation and whether the seven days must be calendar days or working
days. For example, Germany interpreted it as 7 calendar days, whereas Belgium or France
implemented it as 7 working days.

                                                
1 OJ L 372, 31.12.1985, p. 31-33.
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Minimum threshold
Furthermore, the Directive stipulates that it shall apply to contracts for which the payment to
be made by the consumer exceeds 60 ECU and can apply to contracts below this threshold, if
Member States decide to require its application for smaller payments (article 3). To
substantiate such divergences, the threshold amounts to:

•  75 NLG (34,03 €) in the Netherlands
•  80 DEM (40,90 €) in Germany
•  Zero FRF (zero €) in France
•  50 000 ITL (25,82 €) in Italy
•  8000 ESP (48,08 €) in Spain.

Minimum clause
More generally, the Directive 85/577/EEC contains a so-called “minimum clause” (article 8),
which allows Member States to adopt or maintain more favourable provisions to protect their
consumers. In some instances, this minimum clause enabled Member States to maintain their
very restrictive national laws on direct selling (Denmark, where a partial ban of direct
selling is provided, or Luxembourg, where direct selling is prohibited unless one has a
registered office). The minimum clause further did not permit the lifting of product related
prohibitions in Austria and Belgium (such as jewellery, precious metals, textiles) or in Spain
(beverages and foodstuffs).

Thus, its transposition into national law has produced divergences amongst national
laws, which have put additional and unnecessary barriers to the development of cross-
border trade in our channel of distribution. For example, legislation requiring a longer
period or a higher threshold has put direct selling at a competitive disadvantage vis-à-
vis other retail channels. Moreover, the consequences of this lack of uniformity are
inconsistent levels of protection for consumers.

To address this issue of inconsistent levels of consumer protection, the direct selling industry
established its Codes of Conduct, which provide i.a. for the provision of the cooling off and
right of cancellation of direct selling contracts, even not required by law, including for low
priced items excluded under directive 85/577, for both solicited and unsolicited sales.

Disparities between Directives 85/577/EEC and 97/7/EC

The adoption of yet another directive, Directive 97/7/EC ‘on the protection of consumer in
respect of distance contracts’2 made things even more complicated for the direct selling
companies wishing to operate in the Single Market.

Directive 97/7/EC aims at approximating Member States’ laws on contracts between
consumers and suppliers where the consumer and the seller are not present at the same place
at the same time. It provides for a right of return of seven working days and also contains a
“minimum clause”. A number of Member States (Sweden, Germany), when implementing the

                                                
2 OJ L 144, 4.6.1997, p. 19-27.



3

directive, included direct selling in the scope of their national law on distance selling, thus
mixing up the right of return and the right of cancellation.

Direct selling differs from distance selling in the following way: The consumer in a distance
selling transaction needs the opportunity to check that the goods they have received,
correspond with the verbal or written description or visual illustration of the goods they
ordered. In this case the cooling off period should commence when the goods are received. By
contrast, in a direct selling transaction, the consumer commonly sees the product they are
ordering and simply needs a period to reflect upon their financial commitment, free of the
physical presence of the salesperson.  In this case the cooling off period should commence at
the time the contract is concluded.

FEDSA has repeatedly made the point that these two notions are separate legal concepts
and this view is included in its “Position Paper on revision of Directive (85/577/EEC) ‘on
the protection of the consumer in respect of contracts negotiated away from business
premises’, harmonisation of Directive 85/577/EEC with Directive 97/7/EC ‘on the
protection of consumers in respect of distance contracts’ and extended scope of a
revised Directive to include the protection of independent direct sellers” (see FEDSA
website:  www.fedsa.be)

Options for future EC initiatives in contract law

FEDSA supports the improvement of quality of EC legislation already in place (option
III, point 46 of the Communication), provided that this new legislation is to be
considered “a maximum” to all Member States (see above).

FEDSA also supports the development of soft law by the industry to deal with specific
problems. A comparison between the provisions of Directives 85/577 and 97/7 and the
FEDSA Direct Selling Code of Conduct towards consumers is available on the FEDSA
website (www.fedsa.be under Publications: “Legal Analysis”).

* * * * * * *

FEDSA would be more than happy to give further contributions to the hearing that the
Commission is intending to organise on this subject.

For further details, please contact :

Ms Marie-Andrée Vander Elst
Director, FEDSA
Avenue de Tervueren, 14
B - 1040 Brussels
tel : + 32 2 / 736 10 14
fax : + 32 2/ 736 34 97
mavanderelst@fedsa.be
www.fedsa.be

http://www.fedsa.be/
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