
COMMUNICATION FROM THE EUROPEAN COMMISSION
ON EUROPEAN CONTRACT LAW

COM (2001) 398 final of 11 July 2001

ORGALIME POSITION PAPER

30 October, 2001

Introduction
ORGALIME speaks for 29 trade federations representing over 100,000 companies in the
mechanical, electrical, electronic and metalworking industries in 20 European countries.
These industries, the vast majority of which are small and medium size enterprises employ
some 7.6 million people and account for 1200 billion euros in the GNP. 

In 2000 exports of these companies from different countries totalled some 711 billion euros
of which 59 % was within the EU/EFTA area and 41% with third countries. The
manufacturing industries which Orgalime represents are among the prime trading industries
both within and outside the EC.

In order to help companies to sustain trade more easily, effectively and on fair terms,
Orgalime lawyers representing the different member associations have for many years
together developed and promoted the use of standardised general conditions and model
contracts. This is particularly important for our industry, as the main clients of manufacturers
represented by Orgalime member associations are those within the same industry.  

Is diverging contract law an obstacle to trade?
It will, of course always to some extent be easier to trade with companies and persons from
your own country. This has, however, more to do with ease of communication, traditions and
other factors, which are not dependent on contract law. 

For our industry, which is very international, differences in the non-mandatory background
law is not a major problem. Even where in a single country such as the United Kingdom
several law systems co-exist, there is no major problem. This is mainly due to the long
established practice of using general contract conditions to limit the effect of such
differences. Indeed such general conditions are also used widely for national trade where no
such differences exist. The reason is mainly that the substantive rules of non-mandatory laws
relating to the sale of goods, including the CISG, are less well suited to industrial trade in
manufactured goods. Thus, even if there existed a uniform non-mandatory law this practice
of using general conditions would continue.

There may still, of course, be differences in interpretation, but with a high quality of drafting
this problem can be minimised.

Thus, industry is well capable of handling differences in non-mandatory background law. 
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Effect of mandatory regulation
Orgalime believes that by their very nature mandatory rules create unnecessary obstacles. 

The courts and the legislators sometimes have a tendency to apply consumer protection
principles to business contracts, thereby unnecessarily limiting the freedom of contract. 

One example is the strict formal rules applied in Italy for the inclusion of general conditions
in a contract. Another example is the French principle that the seller cannot limit his liability
for a hidden defect ("vice caché"), even if the purchaser is a professional. The German law
on general conditions also causes problems, as does the principle applied in the Czech
Republic that limitation of liability for future damages is not possible. 

These rules may be acceptable, and sometimes called for, in a consumer contract, but create
unnecessary problems in business to business contracts. Orgalime therefore believes that
there should be a strict partitioning of the rules for these two types of contracts.

Another area of mandatory contract law, which creates problems, is the different rules
regarding the transfer of title to and security in goods. A retention of title clause will, for
example, have very different effect depending on where the goods are situated. These
differences also adversely affect the possibility of entering into cross-border leasing
contracts.

Further examples are the different rules on limitation periods (prescription) for claims and
the rules concerning the formation of contracts.

What should the EC do?
Development of European general conditions
As a comment on what is stated in the Commission’s communication under points 29 to 32,
and especially under points 50, 56 and note 27, we would like to point out that Orgalime has
for many years performed an important task in order to simplify trade for the engineering
industry in Europe and internationally. The communication assumes that all general
conditions are national and points to the possibility of creating general conditions for use
throughout the EC (56). 

However, Orgalime has already issued general conditions for different types of contracts,
which are more and more widely used by industry. Thus the effect of differences in the non-
mandatory contract law is limited. 

The first Orgalime conditions of this kind were issued in 1992 with the explicit aim of
simplifying trade in the single market and to date over one million copies of these conditions
have been sold in seven languages. The conditions are also available in electronic form and
can thus be used in different forms of so-called B2B electronic commerce. A list of these
general conditions is attached to the present position and details of their contents can be
found on Orgalime's web site at http://www.orgalime.org.

The communication mentions the possibility to promote the type of work done by Orgalime
in this respect, and we would of course welcome such promotion.

http://www.orgalime.org/
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Common principles
As regards the possibility to further the development of common contract principles,
mentioned as part of Option n  II, it is difficult to predict how great an influence such
common principles will actually have on the practical application of contract law. It may be a
worthwhile effort. We believe, however, that support should primarily be given to already
existing work, such as the Unidroit principles.

A European civil code
As for Option IV, we do not consider it feasible, at least in the foreseeable future, to create a
uniform European law on contracts. And even if such a law were to be adopted, this would
not have a major effect on cross border trade business to business. We would also like to
point out that the adoption of a set of rules, which cannot be excluded by contract, will
further limit the freedom of contract. And, as we have explained, such limitation will cause
further problems and will, in all likelihood, be counterproductive.

Development of existing EC law. The case by case approach
We are convinced that a continued case by case approach would be much more productive in
tackling existing problems. It should also be natural to have a general policy of working to
improve existing legislation. One reason for writing a uniform civil code, which is
mentioned, is that there will be a more uniform interpretation of different legal concepts. But,
to the extent that such differences exist, a much more direct and therefore productive method
would be to further develop the directives.

An important step would also be to look at the contract law directives, which allow the
member states to adopt different alternatives. Agency contracts are one example, where
differences allowed in the implementation cause problems. Another recent directive, which
gives alternatives, is the one on late payment.

We would like to point out, however, that a general practice of extending the scope of
present directives is questionable. There are always reasons why a certain directive is
limited, and its scope should only be extended in order to address specific problems.

Other options
One possible action, which is not mentioned in the communication, but where there is hope
for positive results in the not too distant future, would be to promote the further and more
uniform ratification of CISG. The states, who have not yet ratified CISG (Ireland, Portugal
and the UK) should be encouraged to do so; the Nordic countries should be encouraged to
adopt part II of CISG; and future member states of the EU, who have ratified CISG with the
reservation that contracts must be in writing, should be encouraged to withdraw that
reservation. If this is achieved all present and prospective members of the EU and the EEA
plus Switzerland would have uniformly adopted CISG. Thereby CISG would be the common
background law at least for trade in goods between the different states, with the further
advantage that CISG is ratified by many countries outside the EU.
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Conclusions

Orgalime does not consider that the present situation with different contract laws creates any
significant obstacle to cross border trade. 

There are a limited number of problems, but we believe that they should be tackled with a
continuation of the present approach of dealing with problems on a case by case basis. This
is a much more efficient way of dealing with such problems, rather than working towards
developing a European civil code which will be an extremely lengthy task, which moreover
is not likely to be successful.

Finally we believe that in the framework of the ongoing discussion on European governance,
it is particularly important to ensure that the quality, effectiveness and simplicity of
regulations be taken into account: where an industry has achieved a high degree of self
regulation by developing fair conditions of trade between companies, the market should be
left to regulate itself as far as possible. To interfere in this process will only lead to creating
more unnecessary administrative burdens and therefore more costs. 


