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CBI Response to the Commission’s Communication on European Contract Law 

COM (2001) 398 final.

Introduction

1. We welcome the opportunity to contribute to the debate which the Commission has
launched through its Communication. We understand that the Commission took 15
months to draft the Communication and it is obvious that much work has gone into the
document. However, it is unrealistic to expect a detailed response with supporting
practical examples to such a long document when it was issued over the summer period
with a time limit of 3 months to respond. 

2. As the Commission recognises through its call for evidence of difficulties and the wide
range of options it puts forward for consideration, there is considerable room for doubt as
to whether problems exist on a significant scale and accordingly what the nature of the
response should be. In the interests of transparency we would hope to see publication by
the Commission of a summary / analysis of the responses received before publication of
the Commission’s response to these. It would also be helpful if the Commission were to
publish a comparative table of the differences in contract law between Member States (as
with safety of services).  

Existing trade barriers and difficulties for business 

3. In business to business transactions, the transacting parties normally decide on the choice
of law at the outset. Local counsel is commonly instructed where advice is needed on the
contract of a different jurisdiction. In most cases the local counsel will continue to give
advice on the relevant legal aspects of the transaction. Legal costs should not be
significantly increased as a result of contracting under the laws of another jurisdiction.

4. Businesses conducting cross-border trade will assess as part of their commercial strategy
with whom they wish to trade outside their own territory. This often involves a strategic
decision whether to align the contract on the local law of their customers or to maintain a
standard contract (subject to any local law requirements). Neither approach is ideal and
incurs costs in legal fees and negotiating position but can nevertheless ensure certainty.
This is an analysis to which most UK businesses are attuned and which they will continue
to make. 

5. Where a contract includes parties from many different jurisdictions there is more likely to
be duplication of costs where differing governing laws are chosen and applied (with a
subsequent need to instruct local legal counsel). For common contract principles to offer
cost savings of any magnitude, they would probably have to cover every legal aspect of
the agreement. Even then, local counsel would probably still have to review the legal



implications specific to the jurisdictions of a “harmonised contract”, for example, the
remedies available in one jurisdiction, mandatory laws, limitation periods, any matters
falling outside contract law, and specific legislation on specific terms such as bills of
credit or cheques. The result might well be that two levels of review would be needed and
that in reality there would be little or no cost saving for the parties. 

6. We do not have any evidence of a widespread call from business for action at EU level.
We have asked members of several of our committees for evidence of problems and the
response of the majority has been that this is not a major issue and that there are other
matters which are far more of a barrier to trade and which cause EU business great
difficulties. Examples are:

� fiscal differences between Member States, such as indirect taxes; 
� interpretation and enforcement of existing directives (an example of this is the uneven

enactment of EU Directive 85/577, which makes it very difficult for direct selling
businesses to use common selling procedures across the EU – see also variations
between Member States highlighted by the latest Internal Market scoreboard);

� lack of co-ordination between directives;
� lack of a consistent country of origin principle; 
� civil justice procedures (e.g. different limitation periods for bringing claims) and pre-

contractual differences between Member States;
� the Commission’s own decision making procedures. We refer to UNICE’s response to

the consultation on European Governance for more detail but in particular: 
� the lack of transparency and adequate consultation with practitioners before

publishing proposals. This leads to badly drafted legislation which does not
achieve harmonisation and in the worst cases may actually cause market
fragmentation. An example is the proposed prospectus directive.  

� the length of time taken to agree EU legislation and to amend, leading to lack of
flexibility to keep up with market developments as new business practices evolve
(as noted by the Lamfalussy report);

� the need for better regulation and delivery (see further the UK Cabinet Office’s 5
Principles of Good Regulation).

Suggested options

Option I – No EC action

7. This is the option preferred by most members. Although there may be differences in
national contract laws, these are not generally thought to constitute enough of a difficulty
to constitute a barrier to trade. In the same way, the use of different languages in different
Member States constitutes an additional expense but there is no suggestion that the
Commission harmonise the use of language across the EU. 

8. Members are concerned that the most likely effect of action by the Commission would in
fact be to increase uncertainty as they waited for Member State Courts and the ECJ to
decide upon common or autonomous meanings of important terms and concepts.
Meanwhile business would have to make assumptions as to the likely outcome of such
court decisions or else avoid such uncertainty by choosing governing laws and dispute
resolution fora outside the EU.  

9. A small minority of members have been in favour of some action by the Commission but
upon closer analysis it would appear that many of the difficulties experienced by them are
not with variations in contract law as such but rather with implementation of existing
directives. 



Option II – Promote the development of common contract law principles leading to
more convergence of national laws

10. The development of common contract principles across the EU would probably have to
encompass every commercial aspect of a contract. Formalising the core principles would
not deliver unity, as this would not address disputes in remedies, limitation periods and
aspects of a contract governed by the principles of tort. Given the range of contract types,
the framing of unified contract principles of any value would be an enormous task with a
return which would not be commensurate with the cost and removing barriers to trade.

11. Moreover, unless divergences in contract law across the board were to be removed, in
some cases a “European Contract” could lead to inequality of bargaining power or benefit
– differing remedies may be available in the jurisdictions of the contracting parties; and
limitation periods vary widely across Europe. 

12. The Communication is largely silent as to the contract law principles which would need to
be harmonised. A common set of principles would have to address several fundamental
legal principles: e.g. offer and acceptance; consideration; language of arguments;
execution; remedies.

13. It is highly unlikely that the political will exists to tackle all of these issues. Action by the
Commission could therefore be a trap for the unwary and mislead business and consumers
into believing that the situation would be the same throughout the EU when this would not
in fact be the case. 

14. American experience with re-statements of law and the uniform Commercial Code
suggests that an attempt to hone principles from divergent practices can conceal issues.
The better approach is to codify in a way which brings out the issues and the factors to be
weighed by the courts; to attempt this for fifteen Member States with differing legal
cultures and infrastructures would be a formidable task and one which interpretation of
other Community instruments leads us to believe would be unsuccessful.

15. As a step towards convergence, the Commission has proposed a non-binding set of
principles. We doubt whether this would be effective. Courts would be free to adopt them
or not, or to interpret them in a restrictive way. In any event, such principles would be
unlikely to be framed at a level of detail which would remove barriers to trade.

16. As for standard terms of contract we think that they are best drawn up in response to
market need and by those with the necessary expertise of a particular industry. This
already happens naturally and we cannot see that action by the Commission could add
value in this area. 

17. It will be evident from the foregoing that the CBI favours freedom of contract outside
those areas subject to existing legislation (as in unfair contract terms). For those who wish
to, contracting parties can use the UN (Vienna) Convention on Contracts for International
Sale of Goods, which has a reach beyond the EU. In this context, it is important to note
that, according to WTO figures for 2000, while intra-EU trade reached $2,788 billions,
trade with the rest of the world was still $1,825 billions. Where there are moves to
harmonisation these might be more useful on such a global basis, acknowledging that
business in Europe has trading partners beyond the boundaries of Europe. Nevertheless
the parties should remain free to choose such contractual provisions as are appropriate to
their business.



Option III – Improve the quality of legislation already in place

18. We prefer that the Commission should look first to improving the coherence and
relevance of existing EU legislation. Action is justified where directives fall short of a
developing public policy need, where there are incoherences between related pieces of EU
legislation, and where there is an established case for removing barriers and ambiguities
which restrict the Internal Market. 

19. As an instance of a case for reform we can quote alignment on the terms of the Rome
Convention on mandatory protection for consumers on the country of origin principle of
the e-commerce Directive. Equally, the country of origin principle should apply to off-line
as well as to on-line business. We have yet to see how the Sale of Goods directive is to be
implemented in Member States but we do not expect that it will result in increased
harmonisation. As the timing of consultation period has been difficult, we reserve the right
to come back later with further examples. 

Option IV – Adopt new comprehensive legislation at EU level 

20. Comprehensive EU legislation on contract law would be an excessive ambition. Argument
on texts which were sufficiently broad in scope would be long and different to achieve and
would have to be followed by a common approach to interpretation. This is where
differences between the civil and common law culture and legal infrastructure would
come into play. Planned harmonisation could well inhibit initiatives to adopt existing legal
enactments and practice to new commercial needs.  

21. If new legislation were to be adopted, we would want to see companies’ freedom of
contract respected. Any action should be for the parties to opt into. 

Option V - other alternatives

22. It might also be helpful to business if the Commission could publish a comparative table
setting out the main differences in contract law between different Member States. That
way businesses could be alerted to differences before entering into contracts and it would
also provide a more specific and useful basis for consultation with members as to
difficulties encountered. 

Conclusion

23. We do not have evidence from our members that there is a major problem. On the
contrary, members have raised other issues as being of more concern and may rather view
the Communication as being a solution in search of a problem. We would therefore
suggest that this is not an area for urgent action (if any). 

24. Many of the factors raised as problems by members are within the Commission’s current
remit at present. As such, we would suggest that the Commission: 

(a) concentrate on improving its own internal and external processes by way of better
inter-directorate communication and by better consultation with industry before
bringing forth legislation, 



(b) give more attention to resolving disparities between existing EU legislation and to the
enforcement of existing directives before embarking on more ambitious new projects
and 

(c) ensure that flexibility is key. The Commission should recognise the importance of the
principle of party autonomy in commercial contracts as an agent for ensuring certainty
as well as flexibility.  

Our preferred options are therefore III – improve existing legislation provided that there is
genuine improvement or I – do nothing. 

 


	CBI Response to the Commission’s Communication on
	COM (2001) 398 final.
	Introduction
	Existing trade barriers and difficulties for business
	Suggested options
	Option IV – Adopt new comprehensive legislation a

	Conclusion


