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A. General observations

German industry has followed with keen interest the initiative of the
Commission with regard to contract law. The communication gives a
very good and comprehensive survey of the present situation relating
to European contract law. It also highlights very clearly the possibili-
ties for possible additions and amendments. The compilation of the
important rules so far created by the Commission itself or by means
of its co-operation with other organisations makes clear how much
has already taken place in the area of the harmonisation of private
law. The enterprises also welcome the fact that the Commission in-
tends to subject to careful scrutiny the facts and individual cases
which could be taken as justifying further legal harmonisation. Of the
four options which the Commission puts forward for discussion, we
consider the second option for promoting common principles to
be the best. Freedom of contract should continue to have priority. In
contrast, there is no priority need for comprehensive EU provisions.
We list individual problem fields under C.

B. Individual observations

To Option II   To promote the development of common contract
law principles leading to more convergence of national legisla-
tion in the EU.

If there are to be efforts to harmonise civil law in order to strengthen
European integration, this could best be done with the creation of
general principles. In this way a general consensus could be created
for certain conduct in contract law within the European Union. This
would take account of political considerations. In the opinion of in-
dustrial enterprises there is no urgent requirement for law to be laid
down. General principles, guidelines or particular codes of conduct
could serve as models for the operating of contracts in business life.
They could be applied both in practice as well as in possible arbitra-
tion or court procedures. In the long term, their voluntary application
would result in general acceptance. The same can be observed with
regard to the UN-Convention on the International Sale of Goods. It
serves in various ways as a model for international business practice,
especially in those cases where there are great disparities between
the legal culture, language and conditions of life in the respective
countries of the contracting parties. It also has the advantage that it is
not mandatory law and recognition can therefore be given to specific
additional agreements between the contracting parties. Difficulties
only occur when agreed clauses founder because they contradict
mandatory legal provisions.

When word gets around that the voluntarily applied European legal
principles have proved themselves in practice, the circle of those ap-
plying them will steadily widen.  People will increasingly adopt the
practice of stipulating in contracts that the application and interpreta-
tion of the contract is to take heed of these principles. In particular,
general contract principles will meet with success in practice when
central importance is attached to the principle of freedom of contract.
In addition, it is imperative that the guidelines or principles should
actually match what takes place in practice. A stern list book of obli-
gations imposed on suppliers which they cannot fulfil would be inap
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propriate. The interests of suppliers must also be given due consid-
eration.

Consideration should also be given to extending the general princi-
ples to areas of law beyond the actual contract of purchase. For ex-
ample, it would be useful if it were possible to a greater extent than
hitherto in the EU to use furnishings as a reservation of title. The use
of general principles would be a kind of test phase in which enter-
prises could ascertain how they can use internationally compatible
rules above and beyond present practice. In the long term, this could
develop into an appropriate European contract law.

Various renowned study groups have already made proposals for
principles of European civil law. These should be part of the future
work. They could then be developed by an existing law institute in a
dialogue with the Commission. The results and their application in
practice to contract law and arbitration or conciliation procedures
should also be monitored in co-operation with the Commission.

It should further be emphasised that a special law of contracts for
cross-border contracts on top of national and EU rules would compli-
cate the present legal situation. No further legal level should be set
up. Option II , however, would set a framework for a Europeanisation
of contract law which in the long term would outline the possibilities
for the clear operation and interpretation of contracts in the single
market without restricting the principle of freedom of contract. The
general principles would also affect respective national legislation so
that to this extent a harmonisation would also take place.

With the European Convention on the Law Applicable to Contractual
Obligations (Rome I), there is now an acceptable EU regulation,
which lays down the applicable law of a state in cross-border con-
tracts if the contracting parties have not made a choice of law. Con-
sequently there is now no need for additional regulations on interna-
tional private law (conflicts of law). The existing Convention should be
allowed to work in Europe. Uncertainty must not be created by re-
newed alterations.

To Option III   To improve the quality of legislation already in
place

In itself it sounds plausible to unify the terminology and content of
written European law and for similar states of affairs to be regulated
in a similar way. However, it must be taken into consideration that the
final approval of every directive in the area of contract law brought to
an end long procedures and debates, sometimes with compromises
having been reached. If the directive were to be revised, the com-
promises would again be called into question. In view of the host of
individual provisions already made, this would set in motion a long
drawn out process and it is possible that the desired goal would not
be achieved at the end of it all. 

It is feared by many that efforts will not be confined to revising
the phrasing of the directives and slimming them down but that
new mandatory rules will be issued as a result of which Euro
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pean enterprises generally would incur additional costs and a
new administrative burden. If thus amended, the law would also
trigger processes of adjustment that would be economically un-
acceptable and  would be out of proportion to the possible legal
improvements. It is striking that most EU directives on contract
law and civil law have been issued in favour of consumers. The
mandatory regulations they contain may improve the legal
situation of the consumer in individual cases. But beyond that
they restrict the freedom of action of enterprises, lead to in-
creased burden of administration (e.g. labelling requirements
and explanations as well as withdrawal rights for the consumer)
and taken as a whole push up costs. Moreover, they also have
an impact in purely commercial business transactions because,
for example, courts and national legislatures transfer consumer
law to the commercial business transactions. In Germany there
is the clear example of the almost complete adoption of the EU
Directive on the Sale of Consumer Goods in the whole of con-
tract law and the adoption of the rules of the EU Directive on
Unfair Terms in Consumer Contracts in the assessment of the
standard terms and conditions which actually only apply be-
tween enterprises.

This process would be intensified if revision of the EU con-
sumer protection directive should result in it being tightened up
still further. Business enterprises should be spared this burden.
On the other hand, the picture would be very different if agree-
ment could be reached in the European Union on balanced
regulations in the civil law directives – including those on con-
sumer protection.

To Option IV  To adopt new comprehensive legislation for the EU

The attempt to create comprehensive written contract law for the
European Union would also be a long drawn out process. There is no
economic or legal necessity for it - even less so since the process of
integration can be promoted very well by means of Option II. In com-
mercial business transactions especially, it is possible to do without
this sort of codifying. Business agreements owe their form to the
content of the economic processes and less to legal considerations. It
is with good reason that civil law permits a wide measure of latitude in
shaping contracts. This has proved itself in the past both in the indi-
vidual member states and in cross-border transactions. For example,
freedom of contract is beneficial for individual contracts, both for
large-scale projects and in equal measure for standardised contracts.
In bulk business, constantly recurring processes are simplified by
standard terms and conditions. Details and special features are also
agreed individually. This can be observed in large, small and me-
dium-sized enterprises in all member states.

As long as this practice is guaranteed, there is little potential for legal
conflict. Thus there is no urgent need for a comprehensive codifica-
tion of civil law in Europe. Disparities in the legal background and
different systems of law, e.g. between Common Law and continental
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systems, would make legislation difficult. In business practice the
differences tend more to be of secondary importance. Experience
shows that it is difficult to achieve agreement over systemic differ-
ences for harmonisation measures.

The vast majority of cross-border transactions proceed smoothly.
Difficulties occur when mandatory regulations in the state of the other
contracting partner are not known or go far beyond similar provisions
in the state of the first partner. To the extent that a harmonisation is
called for, this should first be attempted with the principles and guide-
lines under Option II.

The same applies to corresponding provisions in European law that
has so far been created in individual areas such as consumer law,
liability law, especially product liability, or commercial agent law. Oth-
erwise there are no insuperable difficulties because it is precisely the
contracting parties who can choose the law to be applied along with
the content of their contracts. A static, detailed European civil code
would ultimately be an obstacle to innovation. That is another reason
why it finds no support in industry.

In our view, in the past contract law has not raised genuine trade bar-
riers. Even individual legal conflicts on account of different mandatory
provisions in national civil law have only influenced cross-border eco-
nomic activity to the extent that attempts are made to avoid these
conflicts. That is also why EU law should be not too detailed and not
too strict.

The state of affairs in the USA cannot simply be transposed to
the European Union. The USA is a vast area with uniform eco-
nomic and living conditions and with a common language. That
is not the case in Europe. The existing legal culture of the
member states should not and need not be eliminated. On the
contrary, there should be a gradual approximation. For this the
measures under Option II are more suitable in contract law than
a uniform codification.

C. Suggestions for improvement

As mentioned, the great majority of contracts are operated smoothly.
In the following we list some points which have had a disruptive effect
in practice and which should also be taken into consideration in the
general principles:

1. Time limits for the transposition and coming into force of
directives

The EU directives always stipulate time limits for implementation.
If for explainable reasons the national legislatures find it very diffi-
cult to adhere to these deadlines, time limits for the coming into
force of the national implementation law become extremely short.
We are currently experiencing this with the transposition on the
Directive on the Sale of Consumer Goods. Frequently, however, it
is the case that enterprises cannot carry out the adjustments re-
quired in a matter of a few days, weeks or months. That is why
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after the transposition deadline there should also be a period
stipulated in the directives with corresponding room for manoeu-
vre for the coming into force of the national implementation law. 

2. Opening clauses
The opening clauses in the consumer protection directive create
difficulties. If the member states are expressly allowed to go be-
yond the level of protection of the EU directives, the goal of legal
simplification will not be achieved. The opening clauses should
thus be deleted.

3. Conflict of laws (international private law)
The European Convention on the Law Applicable to Contractual
Obligations (international private law) is good and should not be
amended. However, the ordre public should be described in a
uniform manner. To this extent member states should adapt their
national laws to the uniform definition for the ordre public so that
there are no unpleasant surprises on possible prohibitions (e.g. in
advertising, in electronic transactions). 

4. Choice of law and court of jurisdiction
In contracts the choice of law and the choice of the court of juris-
diction must always be permissible. Any restrictions impose a se-
vere burden on enterprises. 

5. Standard terms and conditions
The inclusion of standard terms and conditions in the contract
must be as easy as possible. Formalities such as signatures,
agreements to include or confirmations corresponding to national
legislation should be reduced. The content of the EU directive on
unfair terms in consumer contracts must not be transferred to the
commercial business transactions. 

6. Liability rules
Liability rules in the member states must be balanced. One-sided
protection provisions such as in various EU directives substan-
tially increase entrepreneurial risk. Industry must have the right to
minimise its risk through contractual liability agreements and to
limit its liability. Enterprises are not always totally to blame for
every deficiency. 

7. Limitation periods
Limitation periods should be of reasonably short duration. This
helps to ensure peace on the legal front and prevents unjustified
claims from dragging on. The beginning of the periods should also
be unified. In the case of a guarantee, the period should not start
only when a hidden defect is discovered. It must be uniform in
beginning when the goods are handed over. 

8. Reservation of title
The reservation of proprietary rights (reservation of title) has
proved itself as an inexpensive and non-bureaucratic means of
security for outstanding claims. It has been expressly permitted in
Europe by the directive on late payments. This should be ex-
tended because the provisions in this respect are very different in
the individual member states. The right of security should neither



7

be forfeited through the supply of goods to other countries nor
through restrictive provisions in national legislation.

9. Arbitration
Arbitration should be possible on an informal basis. Detailed pro-
cedural rules impede the success of the conciliation measures. 

10. Class action, injunction
It should be possible for action to be taken not only by consumer
associations but also by industrial associations.

Dr. Kretschmer Hintzen


	Translation
	Positionpaper
	B. Individual observations

	To Option III   To improve the quality of legislation already in place
	To Option IV  To adopt new comprehensive legislation for the EU
	In our view, in the past contract law has not raised genuine trade barriers. Even individual legal conflicts on account of different mandatory provisions in national civil law have only influenced cross-border economic activity to the extent that attempt
	C. Suggestions for improvement


