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ANNEX I 

Possible structure of the CFR 

The main goal of the CFR is to serve as a tool box for the Commission when preparing 
proposals, both for reviewing the existing acquis and for new instruments. To that aim, the 
CFR could be divided into three parts: fundamental principles of contract law; definitions of 
the main relevant abstract legal terms and model rules of contract law. 

CHAPTER I – Principles 

The first part of the CFR could provide some common fundamental principles of European 
contract law and exceptions for some of these principles, applicable in limited circumstances, 
in particular where a contract is concluded with a weaker party. 

Example: Principle of contractual freedom; exception: application of mandatory rules; 
Principle of the binding force of contract; exception: e.g. right of withdrawal; principle of 
good faith 

CHAPTER II – Definitions 

The second part of the CFR could provide some definitions of abstract legal terms of 
European contract law in particular where relevant for the EC acquis. 

Examples: definition of contract, damages. Concerning the definition of a contract, the 
definition could for example also explain when a contract should be considered as concluded.  

CHAPTER III – Model rules 

SECTION I – Contract  

1. Conclusion of a contract: i.e. notion of offer, acceptance, counteroffer, revocation of 
an offer, time of conclusion of a contract. 

2. Form of a contract: i.e. written contract, oral contract, electronic contract and 
electronic signature. 

3. Authority of agents: direct and indirect representation. 

4. Validity: i.e. initial impossibility, incorrect information, fraud, threats. 

5. Interpretation: i.e. general rules of interpretation, reference to all relevant 
circumstances. 

6. Contents and effects: i.e. statements giving rise to contractual obligation, implied 
terms, quality of performance, obligation to deliver the goods / provide the services, 
conformity of the performance with the contract. 



SECTION II – Pre-contractual obligations 

1. Nature of pre-contractual obligations (mandatory or not) 

2. Pre-contractual information obligations:  

a. General/Form: i.e. written information, by any clear and comprehensible way. 

b. Information to be given before the conclusion of the contract: i.e. information 
regarding the main characteristics of goods or services, price and additional 
costs, regarding the rights of the consumer, specific information for e-
contracts. 

c. Information to be given at the conclusion of the contract: i.e. information 
regarding the right to ask for arbitration. 

d. Information to be given after the conclusion of the contract: i.e. obligation to 
notify any modification of the information. 

SECTION III – Performance / Non-Performance: 

1. General rules: i.e. place and time of performance, performance by a third party, time 
of delivery, place of delivery, costs of performance. 

2. Non-performance and remedies in general: 

a. Non-performance : notion of breach of contract 

b. Remedies in general: i.e. remedies available, cumulation of remedies, clause 
excluding or restricting remedies. 

3. Particular remedies for non-performance: i.e. right to performance, to terminate the 
contract (right of rescission), right of cancellation, right for a price reduction, repair, 
replacement, right to damages and interest.  

SECTION IV – Plurality of parties 

1. Plurality of debtors 

2. Plurality of creditors 

SECTION V – Assignment of claims  

1. General principles: i.e. contractual claims generally assignable, partial assignment, 
form of assignment. 



2. Effects of assignment as between Assignor and Assignee: i.e. rights transferred to 
assignee, when assignment takes effects. 

3. Effects of assignment as between Assignee and Debtor: i.e. effect on debtor’s 
obligation, protection of debtor. 

SECTION VI – Substitution of new debtor - Transfer of contract 

1. Substitution of new debtor: i.e. effects of substitution on defences and securities 

2. Transfer of contract 

SECTION VII – Prescription  

1. Periods of prescription and their commencement 

2. Extension of period 

3. Renewal of periods 

4. Effects of prescription 

SECTION VIII – Specific rules for contract of sales 

SECTION IX – Specific rules for insurance contracts 



ANNEX II 

Parameters concerning the optional instrument – For further discussion on the 
opportuneness of this instrument 

This annex presents some parameters concerning an optional instrument which should be 
taken into account during the further discussion on its opportuneness.  

1. Concerning the general context of an optional instrument: 

The existing legal framework, in particular existing European legislation relating to 
contract law and the ongoing work regarding the future Regulation on the law 
applicable to contractual obligations should be taken into account within this 
reflection process. The results of measure I regarding the improvement of the acquis 
as well as those of measure II will have to be considered.  

Moreover, an extended impact assessment will have to be carried out regarding this 
measure. Such an exercise implies that, among others, the following questions are 
considered before any decision on the adoption of an optional instrument:  

● What problem(s) are being addressed? 

● What is the overall policy objective, in terms of the desired impacts? 

● What would happen under a ‘no change’ scenario? 

● What other options are available to meet the objectives? (eg different types of 
action, more or less ambitious options) 

● How are subsidiarity and proportionality taken into account? 

● What are types and the scale of positive and negative impacts associated with 
each option – whether economic, social, environmental – and are there 
tensions/trade offs between them? 

● How can the positive impacts be maximised and negative impacts minimised? 
Are any associated measures needed to achieve this? 

● Who is affected? Are any specific groups particularly affected? 

● Are there impacts outside the EU? 

● How will the instrument be implemented and the impact in practice monitored 
and evaluated? 

● What were the views of stakeholders? 
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2. Concerning the binding nature of an optional instrument 

In the Action Plan, the Commission presented different possible approaches 
concerning the binding nature of an optional instrument. This instrument could either 
be a set of rules on contract law which would apply unless its application is excluded 
by the contract of the parties (“opt out”) or a purely optional model which would 
have to be chosen by the parties through a choice of law clause (“opt in”). The latter 
would give parties the greatest degree of contractual freedom.  

Respondents’ positions on this issue were clear, with most favouring an “opt in” 
model. The governments which expressed an opinion on this point, supported the 
“opt in” model which they consider being of great importance in preserving the 
principle of contractual freedom. Businesses also supported such a voluntary scheme 
and again stressed the importance of the general principle of contractual freedom. 
Further, almost all legal practitioners called for an “opt in” solution. Finally, a 
majority of academics seemed also to prefer this solution. 

The Commission shares stakeholders’ view of the importance of the principle of 
contractual freedom and had already underlined in the Action Plan that the principle 
of “contractual freedom should be one of the guiding principles of such a contract 
law instrument” and that consequently “ it should be possible for the specific rules of 
such a new instrument, once it has been chosen by the contracting parties as the 
applicable law to their contract, to be adapted by the parties according to their 
needs”. A limit to contractual freedom would only be acceptable in relation to some 
mandatory provisions contained in the optional instrument, particularly provisions 
aiming to protect consumers (see point 4 below). 

In that context, and as suggested by contributors, the Commission considers that 
future consultations and debates should follow this direction and should take into 
account the coherence of such an optional instrument with the Rome Convention of 
1980 on the law applicable to the contractual obligations and the subsequent Green 
Paper of January 2003 on the conversion of the Rome Convention into a Community 
instrument and its modernisation. This latter point was underlined by all respondents. 
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Contributors to the Action Plan mentioned different approaches which could be used 
as a basis for further reflection on the question of the articulation of an optional 
instrument and the successor of the Rome Convention (“Rome I”). The first 
suggestion, as put forward by some contributors, would be to adopt the optional 
instrument as international uniform law. The main example of an instrument adopted 
as international uniform law is the Vienna Convention on the International Sale of 
Goods (CISG). Within that approach, the optional instrument would contain a 
provision relating to its scope1 and Rome I would not then apply to matters regulated 
by the optional instrument. Moreover, for all the aspects of contract law not provided 
by the optional instrument, the parties would use the national law applicable 
according to the provisions of Rome I. The second approach presented by 
respondents to ensure such coherence would be through Article 20 of the Rome 
Convention2. In this case, the optional instrument would again contain a clause 
relating to its scope and Rome I would not then apply to matters regulated by the 
optional instrument. An adaptation of Article 20 could be envisaged. Finally, the 
third possibility suggested by stakeholders would be to adopt the optional instrument 
as a Community instrument, which would not benefit from any priority over Rome I 
and that the parties could choose as applicable law to their contract on the base of 
Article 33 of the Rome Convention. In this case, the optional instrument would not 
contain any scope clause but only provisions of substantive law. As suggested by 
stakeholders, Article 3, paragraph 1 could be interpreted in a way to leave the 
possibility for the parties to choose the optional instrument as applicable law to their 
contract. The possibility of such interpretation could be clarified in Rome I. 

It is clear from the approaches suggested by respondents that the works undertaken 
on the conversion of the Rome Convention into a Community instrument and its 
modernisation and those on European Contract Law need to be coherent. Even if it is 
too premature to take any decision on the opportuneness and adoption of the optional 
instrument, it is important to ensure that the future Community instrument “Rome I” 
takes into account the possibility of a coherent articulation of its provisions with a 
possible future optional instrument. 

                                                 
1 The scope clause could provide that the optional instrument is applicable to contracts where at least one 

of the parties is established in a Member State. 
2 Article 20 of the Rome Convention: “This Convention shall not affect the application of provisions 

which, in relation to particular matters, lay down choice of law rules relating to contractual obligations 
and which are or will be contained in acts of the institutions of the European Communities or in 
national laws harmonized in implementation of such acts”. 

3 Article 3.1 of the Rome Convention: “A contract shall be governed by the law chosen by the parties. 
The choice must be expressed or demonstrated with reasonable certainty by the terms of the contract or 
the circumstances of the case. By their choice the parties can select the law applicable to the whole or a 
part only of the contract. 
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3. Concerning the legal form of an optional instrument 

In the Action Plan, the Commission suggested that an optional instrument could take 
the legal form of a regulation or a recommendation which would exist in parallel 
with, rather than instead of, national contract laws. 

As we have seen above, a great majority of respondents expressed its preference for 
an “opt in” instrument. If this approach is followed, there is significant support for a 
regulation. However, among the academics’ contributions, some are in favour of a 
non-binding instrument, for example a recommendation.  

For an “opt-out” instrument a regulation would be more appropriate as, unlike a 
recommendation, it is directly applicable. For an “opt-in” instrument, the choice of 
its legal form will depend on the approach chosen for the articulation of this 
instrument with the successor of the Rome Convention (see point 1 above). In this 
context, in the light of the three approaches suggested by stakeholders, the form of a 
Regulation may seem more appropriate. 

4. Concerning the content of an optional instrument 

In its Action Plan, the Commission made clear that in reflecting on the content of a 
non-sector-specific instrument, the future CFR should be taken into account. The 
content of this CFR would be likely to serve as a basis for the discussions on the 
optional instrument. On that point, most of the stakeholders agreed with the 
Commission view even if the question of whether the new instrument should cover 
the whole scope of the CFR or only parts of it was left open. 

The question of whether this optional instrument should contain only some general 
contract law components or also components for specific contracts which are of a 
great economic importance in the internal market, i.e. contract of sale or services, 
was also left open in the Action Plan. Many stakeholders agreed on the fact that an 
optional instrument should contain some provisions of general contract law as well 
as provisions relating to specific contracts which have significant importance for 
cross-border transactions. Concerning provisions of general contract law, 
stakeholders suggested that the optional instrument could contain, for instance, 
provisions relating to the conclusion, validity and interpretation of contracts as well 
as performance, non-performance and remedies. Concerning specific contracts, 
several suggestions were made: the optional instrument should contain rules relating 
to contract of sale, exchange, donation, lease, cross-border financial transactions and 
contracts of insurance. Some stakeholders also expressed the view that the optional 
instrument should cover areas of law linked to contract law, i.e. security law, unjust 
enrichment as well as rules on credit securities on movable goods.  
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Thus, according to these contributions, an optional instrument could have different 
components, i.e. parts relating to general contract law and/or certain specific 
contracts. However, the exact content of an optional instrument and which sectors 
should receive special attention will need to be further discussed. An optional 
instrument should only contain those areas of contract law, whether general or 
specific to certain contracts, which clearly contribute to addressing identified 
problems, such as barriers to the smooth functioning of the internal market.  

5. Concerning the scope of an optional instrument 

Concerning the scope of an optional instrument, two main issues can be identified 
which would need to be addressed through further reflection. 

Firstly, in the Action Plan, the Commission raised the question of whether an 
optional instrument should cover solely business-to-business transactions or also 
business-to-consumer contracts. In the latter case, the new instrument would contain 
mandatory provisions concerning consumer protection. The Commission underlined 
the importance of the principle of contractual freedom that allows parties, once they 
have decided to apply the optional instrument to their contract, to adapt this 
instrument according to their needs. However, it also noted that this freedom could 
be restricted by the mandatory character of some limited provisions of the new 
instrument, e.g. those relating to consumer protection.  

In answering this question, it is important to remember the main goal of the optional 
instrument, namely the smoother functioning of the internal market. It is clear that 
including business-to-business transactions would facilitate that goal. However, 
business-to-consumer transactions are also of great economic importance for the 
internal market and, to that extent, their inclusion would be justified. In this case, 
consumers would need to be afforded a sufficiently high level of protection to ensure 
benefits for the demand-side of the market (consumers) as well as the supply-side 
(businesses). In that context, most stakeholders considered that a new instrument 
should apply to business-to-consumer transactions as well and so include mandatory 
rules to ensure a high level of consumer protection.  

Here it should be noted that national mandatory rules, applicable on the basis of 
Articles 5 and 7 of the Rome Convention, can increase transaction costs and 
constitute obstacles to cross-border contracts. In that context, the introduction in the 
optional instrument of mandatory provisions in the meaning of in Articles 5 and 7 of 
the Rome Convention could represent a great advantage: the parties, by choosing the 
optional instrument as applicable law to their contract, would know from the moment 
of the conclusion of the contract which mandatory rules are applicable to their 
contractual relationship. That would provide legal certainty in cross border 
transactions and the relevant providers of services and goods could market their 
services or products throughout the whole European Union using one single contract. 
The optional instrument would then become a very useful tool for the parties. 
However, in such a situation, it would need to be certain that, where the parties have 
chosen the optional instrument as applicable law, other national mandatory rules 
would no longer be applicable. That would depend on the solution chosen for the 
articulation of the optional instrument with Rome I (see point 1 above). 
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Secondly, the introduction of the business-to-business transactions within the scope 
of the optional instrument raises another issue. It concerns the articulation of the 
optional instrument and the Vienna Convention on the International Sale of Goods 
(CISG). In its Action Plan, the Commission asked for some comments on the scope 
of the optional instrument in relation to the CISG. Many stakeholders presented their 
view on this issue. All of them agreed on the necessity to ensure coherence between 
an optional instrument and the CISG. However, there was less consensus on how to 
ensure such coherence: while some considered that the optional instrument should 
only provide for complementary rules to the CISG, others proposed that the CISG 
should become part of the optional instrument.  

The question of the relationship between the optional instrument and the CISG 
would depend, on the one hand, on the scope of the optional instrument4, and, on the 
other hand, on the binding nature of this new instrument, i.e. “opt in” or “opt out”. 
As noted in point 1, the majority of respondents favoured an “opt in” instrument. In a 
scenario where the optional instrument was an “opt in” instrument applicable to 
business-to-business international sales of goods, by choosing the optional 
instrument as applicable law to their contract, the parties would have tacitly excluded 
the application of the CISG on the base of Article 6 of the CISG5. However, in the 
alternative scenario of an “opt out” instrument applicable to business-to-business 
international sales of goods, the problem of determining the appropriate application 
of the two instruments could be more difficult to solve. That would be an argument 
in favour of an “opt in” instrument, an approach preferred so far by stakeholders. 

6. Concerning the legal base of an optional instrument 

In its Action Plan, the Commission launched the reflection on the legal base of a new 
instrument and welcomed comments from stakeholders. However, very few 
contributors expressed their view on that issue. While one Member State proposed 
Article 308 of the TEC for an “opt in” instrument and Article 95 TEC for an “opt 
out” scheme, a group of academic lawyers preferred Article 65 TEC.  

The question of the legal base is closely linked with the questions of the legal form 
of the optional instrument (see point 2 above), of its content (see point 3 above) and 
its scope (see point 4 above). More reflections on the important issue of the legal 
base will be necessary within a larger debate on the parameters of an optional 
instrument.  

 
4 If the optional instrument is not applicable to international sales of goods, there is no problem of 

competition between this optional instrument and the CISG. 
5 Article 6 of the CISG: “The parties may exclude the application of this Convention or, subject to 

article 12, derogate from or vary the effect of any of its provisions.” 


