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PREFACE

The study seeks to provide an answer to two questions: (1) whether, and to what extent, is it
feasible to adopt a common approach to doorstep and distance selling contracts, (2) whether
and to what extent, is it necessary to have European rules on pyramid/snowball systems and
multi level marketing? The answer this study gives is based on an extensive comparative
analysis of the way in which the Member States have implemented the Doorstep Selling
Directive 85/577/EC into national law as well as of the way in which Member States deal
with pyramid/snowball systems and multi level marketing.

Numerous colleagues in the Member States have provided invaluable assistance in the
completion of the comparative analysis. Geraint Howells produced the report on the United
Kingdom. The evaluation of the multi level marketing system made it necessary to analyse
this relatively new marketing strategy in detail. This would not have been possible without the
invaluable support of multi level marketing companies, national direct selling organisations
and their European counterparts. National consumer organisations and the European
consumer organisation did their part to promote the consumer point of view. The service of
DG XXIV has accompanied us throughout the study with helpful and encouraging comments.

We would like to thank them all.

Hans-W. Micklitz
Bettina Monazzahian
Christina Rößler

Berlin, November 1999
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GLOSSARY OF TERMS2

Direct Selling Direct Selling is the marketing of consumer goods and services
directly to consumers in their homes (the homes of friends, at
their workplace or similar places away from shops), through
explanation or demonstration by a salesperson, for the
consumer's use or consumption

Multi Level Marketing Multilevel Marketing is a form of Direct Selling where Direct
Sellers are independent (buy/sell-) dealers who may

purchase the company's products at a rebated
price for resale or own and the family's use or
consumption,
resell them to consumers and/or independent
dealers and
recruit (sponsor) other independent dealers who
in turn may recruit additional independent
dealers.

They receive overrides based upon their own sales (or
purchases) of such products as well as upon the sales (or
purchases) of independent dealers in their direct recruiting line
to the extent defined by the company marketing plan.

Company = Direct Selling company
supplying the consumer products, owning the brand name and
utilising a sales organisation

Direct Sellers = sales people
= sales persons
= salesmen and saleswomen
including the representatives, agents, dealers, managers,
distributors and MLM participants.

Representatives = reps
employed Direct Sellers selling in the name of the company and
earning salaries which are subject to withholding taxes and
social security charges.

Agents = commission sales people
independent Direct Sellers selling in the name of the company
and earning commissions

Dealers independent Direct Sellers buying from the company and selling
in their own name to consumers, earning margins.

Managers = sales managers

                                               
2 The definitions are taken from the FEDSA.
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independent Direct Sellers in an agent organisation selling to
consumers and assisting a number of agents and/or other
managers, earning commissions and overrides

Distributors = dealer-distributors
independent Direct Sellers in a dealer organisation buying from
the company and selling in their own name to consumers and/or
dealers (or other distributors), earning margins and overrides.

Participants = multilevel marketing (MLM) participants including dealers
and distributors.

Independent Contractors free, independent and self-employed Direct Sellers (agents,
managers, dealers, distributors) paying their own expenses and
taxes, being responsible for times of illness, unemployment and
old age.

Selling includes contacting of potential customers, explaining and
demonstrating products person-to-person or at parties, advising
and taking of orders.

Recruiting Negotiating with an individual to make it join a Direct Selling
company's sales organisation by signing a Direct Seller's
agreements.

Sponsoring recruiting in MLM organisation,
including the training, motivating and assisting or the
independent dealers in the direct recruiting line.
A sponsor (usually part of an upline chain) sponsors a new
participant (sponsorship) and thereby starts a recruiting line
(sponsorline), the downline chain of sponsorships or
generations.

Earnings include salaries of representatives,
commissions of agents,
margins of dealers,
overrides of managers, dealers and distributors,
rewards as incentives for Direct Sellers.

Levels buying and/or selling parties in dealer organisations including
the company, distributor, dealer and the final consumer.
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PART I. TECHNICAL ASPECTS: ADAPTATION OF THE DIRECTIVE
85/577/EEC TO THE DIRECTIVE 97/7/EC

A. Directive 85/577/EEC and its Implementation into the National Laws
by the Member States

In this part, it will be explained how the Member States have implemented Directive
85/577/EEC into their national legislation. This is a first step for determining whether the
Directive shall be modified because it shows the reaction of the States towards the
Directive. The Directive allows the Member States some margin as to the extent they want
to regulate doorstep selling and by which measures. That means, the States can provide for
stricter regulations if they deem it necessary or extend the scope of application. As the
States execute the laws, they can adapt the law to the legal needs. Therefore, the legal
situation in the Member States must be considered, to see which modifications and
alterations they have made in order to meet the requirements of effective consumer
protection.

First, the national laws are listed in a table. Then, the provisions of Directive 85/577/EEC
are presented and the implementation into the national laws is explained. Modifications
and differences between the Directive and the national law are commented upon.

I. National Laws on Doorstep Selling

Most of the Member States had regulated doorstep selling by national laws before
Directive 85/577/EEC came into force. They have adapted their national laws to the
requirements of the Directive. In other Member States, new laws have been enacted in
order to implement the Directive.

Member State Act Enactment date
Austria Konsumentenschutzgesetz

1979
January 1, 1994

Belgium Loi sur les pratices du
commerce et sur
l'information et la

protection du
consommateur, July 14,

1991

July 14, 1991

Denmark Door Sales Act of 23 of
December, 1987

1994

Finland Consumer Protection Act
1978

January 8, 1993

France Loi no. 72-1137 1972 June 23, 1989
Since 1993: Code de la

Consommation
Germany Haustürwiderrufsgesetz

1986
No implementation

Greece Regulation on Doorstep July 16, 1990



2

Selling 1990 Since 1994: Consumer
Protection Act

Ireland European Communities
(Cancellation of Contracts

Negotiated away from
Business Premises)
Regulations 1989

November 15, 1989

Italy Decreto legislativo, January
15, 1992 no. 50

January 15, 1992

Luxembourg Loi concernant le
colportage, la vente

ambulante, l'étalage de
marchandises et la

solliciation de commandes

March 26, 1997

Netherlands Colportagewet 1973 July 3, 1989
Portugal Decreto-lei no. 272 of July

3, 1987
July 3, 1987

Spain Ley 21 Noviembre 1991,
26/1991, Ventas fuera de

establecimiento

November 21, 1991

Sweden Door-to-Door Sales Act
SFS 1981:1361

January 1, 1993

United Kingdom Consumer Protection
(Cancellation of Contracts

concluded away from
Business Premises)
Regulations 1987

July 1, 1988

II. Implementation of the Directive into National Laws

The provisions in Directive 85/577/EEC are now enumerated one after another and then
the national legal situation in the Member States is explained. A table shows briefly if the
relevant content of the Directive has been adopted in each state. If the national situation
corresponds to the requirements of the Directive, this will be indicated by an "x" in the
table.

1. Scope of Application

Art. 1

1. This Directive shall apply to contracts under which a trader supplies goods or services
to a consumer and which are concluded: - during an excursion organised by the trader
away from his business premises, or - during a visit by a trader (i) to the consumer's
home or to that of another consumer; (ii) to the consumer's place of work; where the
visit does not take place at the express request of the consumer.
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2. This Directive shall also apply to contracts for the supply of goods or services other
than those concerning which the consumer requested the visit of the trader, provided
that when he requested the visit the consumer did not know or could not reasonably
have known, that the supply of those other goods or services formed part of the trader's
commercial or professional activities.

3. The Directive shall also apply to contracts in respect of which an offer was made by the
consumer under conditions similar to those described in paragraph 1 or paragraph 2
although the consumer was not bound by that offer before its acceptance by the trader.

4. The Directive shall also apply to offers made contractually by the consumer under
conditions similar to those described in paragraph 2 or paragraph 3 where the consumer
is bound by his offer.

a) Sedes Personae

aa) Directive 85/577/EEC
The Directive applies to contracts between traders on one side and consumers on the other.

bb) Legal Situation in the Member States

Directive 85/577 EEC Consumer Trader
Austria x Industrialist
Belgium x Professional deliverer
Denmark x x
Finland x Merchant
France x Canvasser
Germany Customer Other contracting party
Greece x Suppliers
Ireland x x
Italy x Commercial operator
Luxembourg x x
Netherlands Singular person Pedlar
Portugal x Salesman
Spain x Entrepreneur
Sweden x x
United Kingdom x x
Directive 85/577 EEC Consumer Trader

Almost all States make use of the term "consumer". Only Germany and the Netherlands
employ different terms. The terms for the other contracting party, "trader", differ from one
state to another. However, the definition of those terms presented below shows that there
are almost no differences in the meaning between the terms used by the Directive and
those which the Member States employ.

b) Sedes Materiae

aa) Directive 85/577/EEC
The Directive covers contracts between a consumer and a trader, a non-binding offer made
by the consumer under the condition that the contract has been concluded and a binding
offer declared by the consumer. The consumer must make his offer under circumstances
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similar to those listed in the Directive. The aim of Directive 85/577/EEC is to cover all
situations in which the consumer enters a contractual obligation under the circumstances
described below under c) Circumstances. Therefore, the ECJ interprets the scope of
application extensively.3

bb) Legal Situation in the Member States
Whether it is necessary to include offers by the consumer or not depends on the national
contractual law. In some countries, the offer is not binding before it has been accepted.4 As
the consumer is not bound by his offer, there is no necessity to protect him by granting him
a right of withdrawal.

Directive 85/577 EEC Contract Offer
Austria x
Belgium x
Denmark x x
Finland x x
France x
Germany x
Greece x x
Ireland x x
Italy x x
Luxembourg x
Netherlands x
Portugal x
Spain x x
Sweden x x
United Kingdom x x
Directive 85/577 EEC Contract Offer

The German law only applies to contractual declarations by the consumer which are
directed to a contract involving payment. This means, that unpaid services or goods or
obligations for which the consumer is not paid are not within the scope of application. As
long as it concerns the situation that the consumer receives goods or services without any
obligation of payment there is no need to protect the consumer. However, the wording of
the law also covers the situation where the consumer is bound by a contractual obligation
without being paid himself, for example if he enters into a association or a club or if he
furnishes a guarantee.

                                               
3 One example of the wide interpretation of the ECJ is the Case C-45-96 Bayerische Hypotheken- und

Wechselbank AG vs. Dietzinger (1997) I ECJR 1199, March 17, 1998. This preliminary decision
concerns the question referred by the German Supreme Court whether the Directive applies to
guarantees. The ECJ has decided that guarantees are covered by the Directive if they are furnished
for consumer obligations

4 In Ireland, Spain and the United Kingdom, the consumer can revoke his offer any time as long as the
trader has not accepted it yet; in Belgium, France, Germany, Luxembourg, the Netherlands and the
Scandinavian countries the offer can only be revoked until the addressee receives it (J. Basedow
ZEuP 1997, p. 1075 et seq.; v. Bernstorff, Wirtschaftsrecht in den EU-Staaten, p. 54 et seq.).There
would not have been a necessity to include offers made by the consumer in Ireland, Spain and the
United Kingdom.
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c) Circumstances of the Conclusion of the Contract

aa) Directive 85/577/EEC
The Directive protects the consumer when he concludes contracts in a special situation: at
places outside the business premises of the trader. The Directive lists circumstances which
have in common that the consumer does not expect to conclude a contract, that means he
usually is surprised by the contractual negotiations and not prepared for it. Besides, he does
not have the possibility to compare the goods or services of the trader with those of other
traders. First of all, the Directive is applicable when the contract is concluded during an
excursion outside the business premises of the trader. Next, it applies to an unsolicited visit
to the consumer's home or place of work. A visit following a special request by the
consumer is covered by the Directive if this request has been made for other products or
services than those which are finally subject of the contract. The Directive protects the
consumer also when he makes an offer under circumstances similar to those mentioned in
the Directive.

bb) Legal Situation in the Member States

Directive
85/577 EEC

Excursions Unsolicited
visit

Visit upon a
special request

Similar
circumstances

Austria Outside the
business
premises

Outside the
business
premises

x Outside the
business
premises

Belgium x x x
Denmark Outside the

business
premises

x x Outside the
business
premises

Finland Outside the
business
premises

x x Outside the
business
premises

France x x x Other situations
mentioned

Germany Recreational
events

x x Prohibition of
circumvention

Greece Outside the
business
premises

x x Outside the
business
premises

Ireland x x x x
Italy x x x Other situations

mentioned
Luxembourg x x x x
Netherlands Outside the

business
premises

x x Outside the
business
premises

Portugal x x x
Spain Outside the

business
premises

Outside the
business
Premises

x Outside the
business
premises
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Sweden x x x Other situations
mentioned

United
Kingdom

x x x x

Directive
85/577 EEC

Excursions Unsolicited
visit

Visit upon a
special request

Similar
circumstances

(1) Outside the business premises: In Austria, Denmark, Finland, Greece, Netherlands and
Spain there is no positive description of the scope of application. The law applies to all
situations in which the contract is concluded "away from the business premises of the
trader".

(2) Excursions: In Austria, even excursions or promotion tours which lead the customers to
the business premises of the trader are within the scope of application. In Germany,
excursions are included in the term "recreational events", which means trips, sports events,
parties or excursions organised by the trader or in his interest.

(3) Unsolicited visit: In Portugal, demonstrations of the goods for a group of persons at the
home of one consumer (home-parties) are mentioned in particular.

(4) Visit upon a special request: The consumer is in most of the Member States only
protected if he requests the visit of the trader for special goods but then concludes a
contract concerning other goods. France and Italy do not distinguish between a visit upon
a request and a visit without express request. In these two countries, the consumer is
protected even if he invites the trader and concludes a contract concerning exactly the
products for which he had asked for a visit.

(5) Similar circumstances: This criteria is not mentioned explicitly in all national laws.
However, most of them provide situations, in which the consumer is surprised by the
contractual situation and where he has no possibility to compare the products with others.
The German law prohibits the circumvention of the Act. That means, the trader is not able
to avoid the situations listed in the German law by concluding the contract in similar
situations to those mentioned explicitly. If the trader tries to circumvent the application of
the law intentionally, the German law applies to the contract and the consumer is protected.
The Court of Appeal Stuttgart5 has recently stated that the Act also applies if the customer
makes the offer at his home and the contract is later concluded in the office of a notary.
The court declared that the contractual circumstances surrounding the conclusion of the
contract may not be split in two different situations (one in which the Doorstep Sales Act
applies and one in which the Act is not applicable).

Ireland and the United Kingdom do not provide a list with other situations in which the law
applies. They have transferred the general term "under similar circumstances" of the
Directive.

                                               
5 OLG Stuttgart, 6 U 169/98, June 29, 1999, VuR 1999, p. 308 et seq.
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Other Circumstances listed up in the National Laws:

Public
places

Public
transport

Meetings Places of
work,

studies or
cure

Telephone
call

Catalogue

Austria x
Belgium
Denmark x
Finland
France x
Germany x x x
Greece
Ireland
Italy x x x x
Luxembou
rg
Netherland
s

x x

Portugal
Spain x x
Sweden x x x
United
Kingdom

Public
places

Public
transport

Meetings Places of
work,

studies or
cure

Telephone
call

Catalogue

All these other circumstances mentioned in the national laws describe places of contract
where the consumer is as surprised and unprepared for a contract as he is at his home or
place of work.

(1) Public places and public transport: In Austria, the act applies if the trader contacts the
consumer on the street and takes him then to his business premises. In France, the
consumer is protected when concluding contracts at "any place not normally used for
commercial affairs".6 It is unclear whether sales in public places and on the street are
covered by that term.7 So far, the French courts have not ruled on this question. In
Germany, the situation "at public places or public transport" requires that the trader
contacts the consumer (and not vice versa) and the consumer has not expected the
approach.

(2) Meetings: The term meetings means meetings organised by the trader.

                                               
6 The French Cour de Cassation has ruled that trade fairs and exhibitions are places which are

destined to put goods on the market (Cour Cass., July 10, 1995, D. 1995, 191).
7 J. Calais-Auloy, F. Steinmetz, Droit de la consommation, p. 99 supports to include contracts

concluded on public places.
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(3) Places of work, studies or cure: The consumer is protected when he concludes a
contract at places where he is found because of work, studies or cure, unless he is there
only temporarily.

(4) Catalogue: Italy and Sweden go further than the Directive by including contracts of
correspondence on basis of a catalogue. Catalogue sales are excluded from the scope of
application by the Directive.

2. Definitions

Article 2

For the purposes of this Directive: "consumer" means a natural person who, in transactions
covered by this Directive, is acting for purposes which can be regarded as outside his trade
or profession; "trader" means a natural or legal person who, for the transaction in question,
acts in his commercial or professional capacity, and anyone acting in the name or on behalf
of a trader.

a) Consumer

aa) Directive 85/577/EEC
The Directive defines consumer as a natural person, acting for purposes outside his trade or
profession.

bb) Legal Situation in the Member States

Directive
85/577 EEC

Natural person Legal person8 Acting outside
of trade or
profession

Final recipient

Austria x x9 x
Belgium x x x
Denmark x x
Finland x x
France x x x
Germany x x10 x
Greece x x x x
Ireland x x
Italy x x
Luxembourg x x

                                               
8 The coloured elements are not mentioned by the Directive.
9 Krejci § 1 KSchG no. 7..
10 Whether the term "customer" also means legal persons is unanimously answered by the German

legal literature: O. Werner (in : Staudinger), § 1 HwiG no. 14 restricts the term to natural persons.
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Netherlands x x
Portugal x x
Spain x x x x
Sweden x x
United
Kingdom

x x

Directive
85/577 EEC

Natural person Legal person11 Acting outside
of trade or
profession

Final recipient

France, Germany, Netherlands, Portugal, Spain and Sweden do not provide a legal
definition for the term "consumer" in the Act on Doorstep Selling. Most countries restrict
the term "consumer" to non-merchants, that means persons acting for private purposes. In
other countries, this term has been interpreted more widely. In France several courts have
decided that in special situations business persons also fall within the scope of application
of the law. They have established three criteria in order to distinguish between traders
protected by the Code de la Consommation (Consumer Code) under the specific situation
and traders not protected by the Consumer Code. The Code applies to traders, if (1) there is
no connection between the specialisation of the trader and the specific contract12, (2) no
"rapport direct" between the business activity and the specific contract13 or (3) the
contracts are not supposed to be for the needs of the trader's business14. Another broad
legal definition exists in Greece, where a "consumer" is any person for whom the products
and services offered on the market are intended or the person which uses the products and
services as a final recipient.15 In Spain, the Act refers to the Consumer Protection Act16,
which considers a consumer as any final buyer or user whether or not the product/service is
used for non-commercial or professional purposes.17

                                               
11 The coloured elements are not mentioned by the Directive.
12 Cour Cass., April 28, 1987, D. 1988, p. 1(a land agent installing an alarm device or purchasing a fire

extinguisher in order to protect his shop is considered a consumer).
13 Cour Cass., January 3, 1996, D. 1996, p. 228 (a bottle company purchasing water is not considered a

consumer); Cour Cass., January 30, 1996, D. 1996, p. 229 (a company borrowing money for the
installation of a computer system in order to service it to its clients is not considered a consumer;
Cour Cass., January 24, 1995, D. 1995, p. 327 et seq. (a printing company concluding a contract
with Électricité de France about electrical energy is not considered a consumer).

14 The Commission des Clauses Abusives, September 14, 1993, Contrats Conc. Cons. 1994, no. 92 (a
company concluding a contract on a telephone connection) and the Cour Cass., February 21, 1995,
Contrats Conc. Cons. 1995 no. 84 (a trader renting a car to do business) have denied the protection
of the Consumer Code because the contracts have been concluded for the needs of the trader's
business.

15 E. Alexandriou GRUR Int. 1996, p. 400 et seq., states that persons acting as final recipients of goods
or services in connection with their business do not need specific protection as they are protected by
civil and commercial provisions. If, however, they conclude contracts for their private needs, then
they are regarded as normal consumers and therefore protected under consumer law. She doubts
whether there exists any situation where the buyer would not be deemed to be a consumer for the
purposes of this act.

16 Ley General para la Defesa de los Consumidores y Usarios, BOE no. 176, 24 of July 1984.
17 See M.-A. López Sánchez JCP 1994, p. 83 et seq.
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b) Trader

aa) Directive 85/577/EEC
The trader is defined as a natural or legal person acting in his commercial or professional
capacity and anyone acting in the name or on behalf of a trader.

bb) Legal Situation in the Member States

Directive 85/577
EEC

Natural or legal
person

Someone acting in
the name of a

trader

Someone acting on
behalf of a trader

Austria x
Belgium x
Denmark x x x
Finland x
France x
Germany x
Greece x
Ireland x x x
Italy x x x
Luxembourg x
Netherlands x
Portugal x
Spain x x
Sweden x
United Kingdom x x x
Directive 85/577
EEC

Natural or legal
person

Someone acting in
the name of a

trader

Someone acting on
behalf of a trader

In Austria, business transactions of natural persons who are just about to start their
business, are excluded from the scope of application. Denmark, France, Germany,
Portugal, Spain and Sweden do not provide any legal definition for the term "trader". In
Germany, the meaning of the term "other contracting party" becomes clear in the context
of § 6 Haustürwiderrufsgesetz (Doorstep Sales Act) which states that the Act only applies
if the other contracting party is acting for commercial purposes. That means, only a
businessperson is considered "other contracting party" in this Act.

3. Notice

Art. 4

In the case of transactions within the scope of Art. 1, traders shall be required to give
consumers written notice of their right of cancellation within the period laid down in Art. 5
together with the name and address of a person against whom that right may be exercised.
Such notice shall be dated and shall state particulars enabling the contract to be identified.
It shall be given to the consumer:
a) in the case of Article 1(1), at the time of conclusion of the contract;
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b) in the case of Article 1(2), not later than the time of the conclusion of the contract;
c) in the case of Article 1(3) and 1(4), when the offer is made by the consumer.
Member States shall ensure that their national legislation lays down appropriate consumer
protection measures in cases where the information referred to in this Article is not
supplied.

a) Requirements of the Notice

aa) Directive 85/577/EEC
The trader must hand over to the consumer a written and dated notice. The notice must
contain information about the right of cancellation, state the period of 7 days, name and
address of a person against whom that right may be exercised and details in order to
identify the contract.

bb) Legal Situation in the Member States
These provisions have been enhanced in many details by the Member States. They mainly
demand higher standards concerning the notice requirement than the Directive. The
perquisites will be presented in two tables, the first one demonstrating the form of the
notice or the contract, the second one the content of the notice.

(1) Formal Requirements

Directive
85/577 EEC

Written Clear and
legible
print

Signed by
the

consumer

Pre-
scribed

cancella-
tion form

Pre-
scribed
clause

Pre-
scribed
model

contract
Austria x
Belgium x x
Denmark x x x
Finland x x
France x x x
Germany x x x
Greece x x
Ireland x x x
Italy x x x
Luxembourg x
Netherlands x x x
Portugal x x
Spain x x x x
Sweden x x x
United
Kingdom

x x x

Directive
85/577 EEC

Written Clear and
legible
print

Signed by
the

consumer

Pre-
scribed

cancella-
tion form

Pre-
scribed
clause

Pre-
scribed
model

contract

In Belgium, Denmark and France, the trader must provide a special clause in the
cancellation form. This clause informs the consumer about his right of cancellation. In
Finland, the trader must use a special model contract form and in Ireland, Greece, Spain,
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Sweden and the United Kingdom a special cancellation form.18 In France, the contract
must contain a detachable notice of the cancellation form. In the Netherlands, the contract
must be registered and dated at the local Chamber of Industry and Commerce.19

(2) Substantive Requirements

Directive
85/577 EEC

Date Right of
cancella-

tion

Name and
address

Character
istics

Delivery Payment

Austria x x x
Belgium x x x x x x
Denmark x x x
Finland x x x x x
France x x x x x x
Germany x x
Greece x x x x x x
Ireland x x x x
Italy x x x x
Luxembourg x x
Netherlands x x x x
Portugal x x x x x x
Spain x x x x
Sweden x x
United
Kingdom

x x x

Date: In Austria and Germany the trader does not need to date the notice. This is not in
conformity with the Directive, which states that the notice must be dated. As the consumer
must know when the period of time for his right of withdrawal expires (usually seven days
after the conclusion of the contract) it is necessary to date the notice. Besides, it serves to
prove the day of the conclusion of the contract.

Characteristics for the identification: In Belgium, France, Greece, Italy and Portugal it is
required to indicate the place where the contract has been signed in order to identify the
contract, in Portugal also the necessary elements to identify the company which has
produced the products must be included.

Name and address: In Portugal, name and address of both contracting parties or its
representatives and in Italy name and address of the person to whom the product can be
given back must be included in the contract. In Austria, Belgium, Finland and France the
trader is obliged to give his address. The provision must be interpreted in conformity with
the Directive in such a way that the trader is the person to whom the cancellation form can
be sent.20

                                               
18 M. Bälz ZEuP 1997, p. 1094 et seq. refers to the costs which result for the trader from this

requirement.
19 The Chambers of Industry and Commerce also administer the commercial registry.
20 See G. Graf in: H.-G. Koppensteiner, Österreichisches und europäisches Wirtschaftsprivatrecht,

1997, p. 84 et seq..
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Delivery or supply: The trader in Belgium, France and Greece must fill in the date of
delivery or supply and in France and Portugal other modalities of delivery. In Belgium,
Finland, France, Greece, the Netherlands and Portugal it is obligatory to list the price and
conditions of payment.

Prohibition: In France any clause about the legal jurisdiction and in Germany any other
information in the contract are prohibited.

Exceptions: In Portugal, all the requirements must only be met for contracts with a value
of more than 9.000 Escudos. Contracts with a lower value only have to be signed by the
consumer.

Provision of the notice: In Belgium, Netherlands, Portugal and Spain each contracting
party must get one copy of the notice.

b) Time of Providing the Notice

aa) Directive 85/577/EEC
The trader has to give the notice to the consumer either when the contract is concluded or
when the consumer makes an offer.

bb) Legal Situation in the Member States

Directive 85/577
EEC

Conclusion of the
contract

Offer made by the
consumer

Delivery or supply
of goods

Austria x
Belgium x
Denmark x x
Finland x X x
France x
Germany
Greece
Ireland x X
Italy x
Luxembourg
Netherlands x
Portugal x X
Spain x X
Sweden x
United Kingdom x X

In Belgium the trader can hand over the notice to the consumer at latest on delivery or
supply. In Denmark, for contracts on specially produced goods or subscriptions, the notice
must be given to the consumer when the goods are supplied or delivered. In Finland the
type of contract determines the time when the trader has to hand over the notice. If he
delivers goods, the notice must be given to the consumer at latest on the delivery of the
goods or the first partial delivery. In any other case, the consumer must receive the notice
when he makes or accepts an offer. In Germany, Greece and Luxembourg it is not legally
defined when the trader must deliver the notice to the consumer. In Germany, the



14

cancellation period only starts when the consumer has received the notice. This period
expires one month after the mutual contractual obligations have been fulfilled.

c) Protection Measures

aa) Directive 85/577/EEC
According to the Directive, the Member States are obliged to introduce adequate measures
of protection if the trader fails to give the notice or gives a notice which does not contain
all the necessary information.

bb) Legal Situation in the Member States
The Directive leaves the States a margin of discretion relating to the means with which the
consumer shall be protected and the trader be sanctioned. The Member States have adopted
different measures ranging from the nullity of the contract to imprisonment.

Con-
tract
void

Contract
not en-

forceable

Cancellati
on period
extended

Re-
striction

of the con-
sumer's
liability

Fine Imprison
ment

Austria x x
Belgium x x
Denmark x
Finland x x
France x x x
Germany x x
Greece x
Ireland x
Italy x x x
Luxembourg x x
Netherlands x
Portugal x x
Spain x
Sweden x x
United
Kingdom

x

Con-
tract
void

Contract
not en-

forceable

Cancellati
on period
extended

Re-
striction

of the con-
sumer's
liability

Fine Imprison
ment

Contract void or not enforceable: If the trader fails to hand the notice to the consumer, the
contract in Belgium, Denmark, France, Ireland, Netherlands and Portugal is not binding.
In Denmark this right can only be claimed for a specific time, afterwards it is lost. In
Finland, Greece, Luxembourg, Sweden and the United Kingdom the contract is not
enforceable for the trader. The trader is not entitled to invoke the contractual obligations of
the consumer, whereas the consumer can if he wishes to do so. If the consumer in Sweden
wants to cancel the contract he has to inform the trader within one year after the consumer
has received the goods or has been rendered the services. Otherwise the consumer will lose
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his right to cancel the contract. By this means the period of time for the right of
cancellation is extended to one year. In Spain the consumer can bring an action against the
trader with the purpose that the contract will be declared void by the court.21

Cancellation period extended: In Austria and Germany, the cancellation period does not
begin to run during that time. However, one month after both contracting parties have
performed their mutual obligations, the right of withdrawal expires.22 In Germany there is
no period of time to send the cancellation form, but the right of cancellation expires one
month after the contract has been performed. In Italy the period of time is extended to 60
days after the contract for services has been signed or after delivery for a contract for
supply of goods.

Fine: If the trader in Austria misinforms the consumer and writes false statements in the
notice he commits an administrative offence and can be punished with a fine. In Belgium,
Italy and Portugal the trader can be punished with a fine if he violates his obligation
regarding the notice, that means if he either does not hand out the notice at all or if he
notice does not contain all the necessary information. In Portugal, a violation of this Act is
a punishable offence. If the trader in Finland fails to hand out the notice intentionally he
can be punished with a fine.

Restriction of liability: In Germany and Spain the liability of the consumer is restricted if
the trader fails to inform him about his cancellation right. If he cancels the contract and
gives the goods back to the trader, he is only liable for damages caused by neglecting the
diligence he usually employs in his own affairs.

4. Right of Withdrawal

Art. 5

1. The consumer shall have the right to renounce the effects of his undertaking by sending
notice within a period of not less than seven days from receipt by the consumer of the
notice referred to in Article 4, in accordance with the procedure laid down by national
law. It shall be sufficient if the notice is dispatched before the end of such period.

2. The giving of the notice shall have the effect of releasing the consumer from any
obligations under the cancelled contract.

a) Period of Time

aa) Directive 85/577/EEC
The consumer must cancel the contract within 7 days.

                                               
21 M.-J. Blanco Ledesma RIW 1992, p. 971 et seq. doubts whether this provision constitutes a adequate

protection measure as required by the Directive. The consumer is forced to bring a legal action
which might have a deterrent effect on the consumer in the light of the overburdened Spanish
judicial system.

22 I. Dessulemoustier-Bovekercke, KSchG-Novelle - Lücken und Tücken im Lichte der EU, AnwBl.
1994, p. 669 et seq. regards the provision (based on the German law) as not in accordance with the
Directive. The Austrian legislator, however, declares, that the conformity with the Directive has
never been doubted, A. Riedler ecolex 1994, p. 87 et seq.
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bb) Legal Situation in the Member States
The Directive leaves open whether it means only working days or not. Several Member
States have explained whether they count working days or not, others have extended the
time.

Directive
85/577 EEC

7 days More than 7
days

7 working days More than 7
working days

Austria x
Belgium X
Denmark x
Finland x
France x
Germany x
Greece x
Ireland x
Italy x
Luxembourg x x
Netherlands x
Portugal x
Spain x
Sweden x
United
Kingdom

x

Directive
85/577 EEC

7 days More than 7
days

7 working days More than 7
working days

In Greece, the period of time is ten working days. Except for Portugal, all States regard
Saturday as a working day. In Luxembourg, the period of time depends on whether the
goods are delivered (15 days), or if not 7 days. In the Netherlands, the period is 8 days.

b) Beginning and End of the Period

aa) Directive 85/577/EEC
The period of time begins when the consumer receives the notice. The time-limit is
observed if the notice of cancellation is posted during that time.

bb) Legal Situation in the Member States

Directive 85/577
EEC

Receipt of the
contractual
document

Conclusion of the
contract

Supply of goods

Austria x
Belgium x
Denmark x x
Finland x x
France x
Germany x
Greece x
Ireland x
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Italy x x
Luxembourg x x
Netherlands
Portugal x x
Spain x x
Sweden x x
United Kingdom x
Directive 85/577
EEC

Receipt of the
contractual
document

Conclusion of the
contract

Supply of goods

Time when the consumer receives the contract containing the notice: In Italy the period of
time for contracts on services and in Sweden for particular contracts (on goods produced or
changed on a special request of the consumer or if it would be unfair for the trader23)
begins when the consumer receives the contractual document containing the notice.

Time when the contract is concluded: In Denmark, France, Ireland, Luxembourg and the
United Kingdom it starts with the conclusion of the contract. In these countries the notice is
handed out at the time of the offer made by the consumer or the time of the conclusion of
the contract.

Time when the goods are supplied: In Denmark the period of time begins with the supply
of goods if the notice is handed out then. It is necessary that the consumer "takes the goods
in his hands", that means he must have the opportunity to inspect the goods. It is not
sufficient if the goods are delivered and the consumer is not at home.24 In Finland,
Portugal and Sweden the period of time starts with the supply of goods if this is later than
the receipt of the notice. The Spanish Act is not clear as it says the period begins with the
"receipt". It is controversial whether the Spanish Act means the receipt of the notice or the
goods. According to most Spanish authors it should be the time of the supply of the
goods25. In Italy and Luxembourg the period begins when the goods are supplied. If the
consumer can wait until he receives the goods and the period of time only starts then, the
right of cancellation which is based on the surprising situation of the conclusion of the
contract becomes a sale on approval with a right to inspect the goods.26

Time when the contract is dated: In the Netherlands, the period of time starts when the
contract is dated by the Chambers of Industry and Commerce.

In all Member States, the time limit begins to run the day after the event occurs (e.g.
conclusion of the contract, supply or delivery of goods) which then causes the period to
run. It is sufficient if the notice is posted during the prescribed period of time in order to
observe the deadline.

c) Formal Requirements of the Notice

aa) Directive 85/577/EEC
The consumer must send the notice to the trader.

                                               
23 It is regarded unfair for the trader when the goods are bulky.
24 J. Scherpe ZEuP 1997 p. 1078 et seq.
25 M.-J. Blanco Ledesma RIW 1992, p. 971 et seq.; S. Schlenker ZEuP 1997, p. 1109 et seq.
26 J. Basedow ZEuP 1997, p. 1075 et seq.; S. Schlenker ZEuP 1997, p. 1109 et seq.
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bb) Legal Situation in the Member States
The Directive does not mention how the notice must be sent. Several Member States
demand a special form of sending the notice, others have no requirements at all.

Directive
85/577 EEC

In writing Registered
letter

Registered
letter with
receipt on
delivery

No formal
requirements

Austria x
Belgium x
Denmark x
Finland x x
France x
Germany x
Greece x
Ireland x
Italy x
Luxembourg x
Netherlands x
Portugal x
Spain x
Sweden x
United Kingdom x
Directive
85/577 EEC

In writing Registered
letter

Registered
letter with
receipt on
delivery

No formal
requirements

In Italy, the consumer can send the note by fax, telex or telegram, but he must confirm his
declaration by a registered letter within the following 48 hours. In Spain and Denmark,
there are no formal requirements for the notice. In Denmark, the consumer can simply
decline to accept delivery of the goods in order to declare his intention to withdraw from
the contract.

d) Restrictions of the Right of Cancellation

aa) Directive 85/577/EEC
The Directive does not mention any situation where the consumer can lose his right to
withdrawal.

bb) Legal Situation in the Member States
Some Member States have restricted the right to withdrawal under certain circumstances.
In Belgium and Italy the consumer cannot cancel the contract on services after the service
has been performed. In Denmark, Finland, Italy, Spain and Sweden the consumer cannot
withdraw from the contract if he has deliberately destroyed the good and in Denmark if the
product has lost its value. Furthermore, in Denmark the trader and the consumer can agree
that individually produced goods are only produced one week after the contract has been
concluded. If the consumer wants to cancel the contract, he must do so before the
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production begins. If a service has been rendered, in most States (except for Sweden) the
consumer has to pay for the service.

e) Effects of the Cancellation

aa) Directive 85/577/EEC
The cancellation releases the consumer from any obligations of the contract.

bb) Legal Situation in the Member States
This provision is implemented explicitly only in Spain, although the Acts of the other
Member States also release the consumer from his contractual relations.

5. No Contracting-out

Art. 6

The consumer may not waive the rights conferred on him by this Directive.

In conformity with the Directive, almost all Member States provide that the parties may
not contract out the rights of the consumer. Only Ireland does not contain this provision. It
is questionable whether it becomes clear within the context that the consumer cannot waive
his rights.27

6. Return of Goods and Payment

Art. 7

If the consumer exercises his right of renunciation, the legal effects of such renunciation
shall be governed by national laws, particular regarding the reimbursement of payments for
goods or services provided and the return of goods received.

The Directive leaves it to the Member States to regulate the legal consequences of a
withdrawal by the consumer. There are two different modes of performance which have to
be distinguished: (1) The contract can be performed at once, which means that goods or
services and money are exchanged and if the consumer exercises his right of withdrawal,
the contractual obligations have to be returned. (2) The contract may not be performed
during that time (cooling-off period), which means that during this period the consumer
neither receives the goods or services nor pays for them.

On the one side, the latter can be more effective for consumer protection. The consumer
may hesitate to cancel the contract after he has already received the goods or has been
rendered the services. But this also means that he has to wait for at least one week until the
contract can be performed. At the moment when he receives the goods or services he
cannot cancel the contract any more because the right of withdrawal has already expired.
The first option (performance of the contract is allowed, if the consumer makes use of his
right of withdrawal, the obligations have to be returned) however, offers the consumer the

                                               
27 The ECJ Judgement of May 30, 1991, Case Commission vs. Federal Republic of Germany, C-

361/88, (1991) ECR I-2567, has decided that individual rights must be implemented in a way that
the consumer can clearly take note of them.
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possibility to inspect the goods. On the other side, the Directive grants the consumer a right
of withdrawal due to the surprising way in which the contract was concluded and the
psychological effect of canvassers. It is not the aim of the Directive to allow the consumer
to inspect the products but to give him the opportunity to rethink his decision.

a) After the Performance of the Contract

aa) Obligations of the Trader

Return the
price

Pay interest Pay
compensation

Collect the
goods

Austria x x x
Belgium
Denmark x
Finland x x
France
Germany x x
Greece
Ireland x x
Italy x
Luxembourg x
Netherlands
Portugal x
Spain x x x
Sweden x x
United
Kingdom

x

Returning the
price

Paying interest Paying
compensation

Collecting the
goods

Return of the purchase price: In Finland, the trader has to return the purchase price without
delay. If the trader fails to do so, he must pay a fine. In Italy, the trader has to refund the
purchase price 30 days after he has received the notice of cancellation by the consumer or
after he has received the goods from the consumer. In Portugal, the trader is not allowed to
demand the purchase price before delivering the goods. If the consumer pays before the
cancellation period is expired this is considered as a confirmation of the contract.
However, the consumer can still withdraw from the contract. In Spain the return of the
money is provided for the rules of the Civil Code governing the invalidity of contracts. 28

Compensation: In Portugal, the trader has to compensate the consumer for the costs of the
postage after 30 days.

Collect the goods: In Denmark, Finland, Ireland, the United Kingdom and Spain the trader
has to collect the goods at the place of the consumer or at the place where the goods have
been delivered. In Sweden it depends whether the goods have been delivered to the
consumer by post or not. If the consumer has not received the goods by post, the trader
must collect the goods at the place where the consumer has received them or at any other
place where the trader can collect them without higher expenses. In Germany, the

                                               
28 M.-A. López Sánchez JCP 1994, p. 83 et seq.
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consumer has to give back the goods to the trader. There is no regulation about the place of
performance. According to the German legal literature29, place of performance is the
residence of the consumer. If the consumer sends the goods back to the trader, the trader
has to compensate the consumer for the costs. In the United Kingdom, the trader has to
inform the consumer in writing that he will collect the goods at the premises of the
consumer.

bb) Rights and Obligations of the Consumer

Return the
goods

Pay
compensation

Pay for
supplied
services

Keep the goods
on

performance
Austria x x
Belgium
Denmark x x x
Finland x x
France
Germany x x x
Greece
Ireland x x
Italy x x
Luxembourg x x
Netherlands
Portugal x
Spain x x
Sweden x x
United
Kingdom

x x x

Returning the
goods

Paying
compensation

Paying for
supplied
services

Keeping the
goods on

performance

Return the goods: In Italy the consumer is obliged to return the goods to the trader within
seven days after he has received them. During this time he has to bring the goods to the
post office or a forwarding agency. The consumer has to pay the costs of delivery of the
goods. In Sweden the consumer has to send the goods to the trader by post if he has
received them in the same way under the condition that the trader had supplied an adequate
packing and the consumer does not have to spend the money for the return postage. In
Finland the consumer has to notify the trader of the place where the goods can be
collected. In the United Kingdom the consumer has the duty to restore the goods (except
for perishable goods, goods which are consumed by use and were consumed, goods
supplied to meet an emergency and goods which had become incorporated in any land or
thing not comprised in the cancelled contract). If the consumer delivers or sends the goods
to the person to whom the cancellation form had been sent, he is discharged from the duty
to retain possession of the goods. Thus the obligation to care for the goods ceases.

Liability for the goods: Until the trader takes the goods back, the consumer is liable to keep
the goods in Finland and Portugal. This liability ends in Finland at the latest two months

                                               
29 A. Fischer/J. Machunsky § 3 No. 24; J. Staudinger/O. Werner § 3 No. 14.
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after the receipt of the goods. After that period the consumer may keep the goods unless it
evidently is unreasonable towards the trader. In Portugal the duty to keep the goods ends
two weeks after the consumer has received the goods.

Compensation: In Austria, Denmark, Germany and Spain the consumer has to compensate
the trader for having used the goods if the value of the goods have decreased. In Austria
and Germany this includes a corresponding sum for the use even if the value of the goods
has remained stable. If it is impossible for the consumer in Austria to give the goods back
to the trader, he only has to compensate him, if he has gained an advantage by the supply
of the goods. In the United Kingdom, the consumer has to return the goods within 10 days
after he has cancelled the contract. If he fails to do so, he has to pay a sum corresponding
to the purchase price.

Payment for services: In Spain, the consumer has to pay for services which have been
rendered to him. The same happens in the other Member States, although there are no
specific provisions in the law relating to Doorstep Sales but in the normal Civil Code. Only
in Sweden is there no obligation to pay for services which the trader has already supplied
for the consumer.30

Rights: In Denmark, Finland, Ireland, Sweden and United Kingdom the consumer has the
right to retain the goods until the trader has refunded the price. In Denmark, Finland,
Ireland and Sweden he acquires the property if the trader doesn't take the goods back after
a certain time.

Step-by-step: In Austria, Germany and Sweden trader and consumer exchange their
obligations step-by-step.

b) Cooling-off Period

In Belgium, France, Greece and the Netherlands there is a cooling-off period between the
contract of sales and the end of the period of time for the cancellation. During that time it
is not allowed to pay for the goods or the services nor to deliver the goods or supply the
services. The trader may not demand or accept any payment by the consumer. The sales
shall not be finalised during this time. As it is prohibited to exchange the contractual
obligations before the end of the cancellation period, the question of reimbursement of
payments and return of goods does not arise.

7. Stricter Regulations

Art. 8

This Directive shall not prevent Member States from adopting or maintaining more
favourable provisions to protect consumers in the field which it covers.

aa) Restrictions of Doorstep Selling regarding the Place
In Belgium, Denmark and Luxembourg, the trader is not allowed to visit the consumer's
home or place of work or any other not generally accessible place in order to conclude a

                                               
30 M. Bälz ZEuP 1997, p. 1094 et seq. refers to the possible abuse which can result from this provision.
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contract or prepare the conclusion of a contract on goods or services at the doorstep
(except for insurance contracts). If the trader, however, contacts the consumer personally
or by a telephone call without any request by the consumer, he will be punished with a
fine. In Belgium the criminal sanctions range from eight days to three years and/or the
imposition of fines. Apart from this, the contract is not binding for the consumer, although
a passive attitude for a long time makes the contract binding nevertheless. As a result, the
right of cancellation is not very important in these countries.

bb) Restrictions of Doorstep Selling regarding the Products
Belgian law prohibits the use of direct selling in relation to several products, e.g.
pharmaceutical products, medical devices, alcoholic beverages.

cc) Restrictions of Doorstep Selling regarding the Practices
In France the trader is not allowed to canvass certain sales activities which concern weak
consumers.

8. General Sanctions

In Portugal, Spain and France any violation of the rules on doorstep sales is punished by a
fine. In France it violates criminal law if the trader demands payment before the end of the
cooling-off period. This offence can be punished with imprisonment from one month to a
year or a fine. In Ireland the trader shall be guilty of an offence if he threatens to bring any
legal proceedings or places or causes the name of any person to be placed on a list of
defaulters or threatens to do so or invokes any other collection procedure or threatens to do
so although he has no reasonable cause to believe there is a right to payment. In Italy the
trader can face an administrative penalty if he fails to refund the sum to the consumer.

9. Enforcement of the Law

Individual
action for

an
injunction

Individual
action for
damages

Class action Collective
action for

an
injunction

Official
prosecution

Austria x
Belgium x x x
Denmark x x x
Finland x x
France x
Germany x
Greece x
Ireland x
Italy x
Luxembourg
Netherlands
Portugal x x
Spain x
Sweden x x
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United
Kingdom

x

Individual
action for

an
injunction

Individual
action for
damages

Class action Collective
action for

an
injunction

Official
prosecution

In Austria, violations of the consumer protection can be prosecuted by the Austrian
Arbeiterkammertag, the Präsidentenkonferenz der Landwirtschaftskammer Österreichs and
the Austrian Trade Union. In Denmark, Finland and Sweden the Consumer Ombudsman is
entitled to claim damages for consumers or an injunction. In Finland, subsidiary to the
Ombudsman, also consumer organisations are entitled to undertake legal actions. In
Ireland, the Director of Consumer Affairs controls the observance of this law. In Germany
and Italy all juridical disputes between the parties based on this act are generally subject to
the jurisdiction of the courts at the residence of the customer.

III. Exceptions

The Directive lists exceptions from the scope of application. They are related to the
circumstances of the contract or the matter of contract.

Art. 3

1. The Member States may decide that this Directive shall apply only to contracts for
which the payment to be made by the consumer exceeds a specified amount. This
amount may not exceed 60 ECU. The Council, acting on a proposal from the
Commission, shall examine and, if necessary, revise this amount for the first time no
later than four years after notification of the Directive and thereafter every two years,
taking into account economic and monetary developments in the Community.

2. This Directive shall not apply to:
a. contracts for the construction, sale and rental of immovable property or contracts

concerning other rights relating to immovable property. Contracts for the supply of
goods and for their incorporation in immovable property or contracts for repairing
immovable property shall fall within the scope of this Directive

b. contracts for the supply of foodstuffs or beverages or other goods intended for current
consumption in the household and supplied by regular roundsmen;

c. contracts for the supply of goods or services, provided that all three or the following
conditions are met: (i) the contracts is concluded on the basis of a trader's catalogue
which the consumer has a proper opportunity of reading in the absence of the trader's
representative, (ii) there is intended to be continuity of contact between the trader's
representative and the consumer in relation to that or any subsequent transaction, (iii)
both the catalogue and the contract clearly inform the consumer of his right to return
goods to the supplier within a period of not less than seven days of receipt or otherwise
to cancel the contract within that period without obligation of any kind other than to
take reasonable care of the goods;

d. insurance contracts;
e. contracts for securities.
3. By way of derogation from Article 1(2), Member States may refrain from applying this
Directive to contracts for the supply of goods or services having a direct connection with
the goods or services concerning which the consumer requested the visit of the trader.
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1. Minimum Payment

aa) Directive 85/577//EEC
The Member States have the option whether they apply their national laws to contracts for
which the payment made by the consumer is less than 60 ECU.

bb) Legal Situation in the Member States

Directive 85/577 EEC 60 ECU
Austria 20031 or 60032 Schilling
Belgium 2.00033 or 8.600034 Francs
Denmark 400 Kronor
Finland 30 Finmark35

France
Germany 80 Mark
Greece
Ireland 40 Pounds
Italy 50.000 Lira
Luxembourg
Netherlands 75 Gulden36

Portugal Unknown37

Spain 8.000 Pesetas38

Sweden 3.000 Kronor39

United Kingdom 35 Pounds40

Most States have made use of this exception, even if they often connect the minimum
payment with another circumstance which must be met. In Austria, contracts with a
payment less than 200 must be executed immediately and either usually not be concluded
inside business premises (e.g. ice cream vendors, papers from newspaper sellers).
Contracts are also excepted if the payment is less than 600 S and the contract is usually not
be undertaken on permanent business premises (e.g. taxi journeys). In Belgium, contracts
with a payment below 2.000 F are excluded if they are concluded as sales contracts at
charity events. Contracts with a payment below 8.600 F are excluded if they are concluded
during exhibitions or fairs. In Denmark the matter of contract must be the delivery of food
which is exposed for sale. In Germany, only contracts where the product is handed over
immediately can be exempted from the scope of application when the payment is below the
                                               
31 Contracts which are usually concluded away from the business premises.
32 Contracts with companies which do not operate on permanent business.
33 Contracts concluded at charity events where prices are set in advance.
34 Contracts concluded at fairs, markets or exhibitions where the consumer pays not cash.
35 This amount was fixed by Decree 1993/1601 and includes the price of the products, packing and

forwarding costs.
36 This amount was fixed by an administrative regulation of 1.07.1975 (Staatsblad 394).
37 The amount has been fixed by the Ministry of commerce and tourism and has been revoked because

the law has been amended. Now the amount is fixed by a Decree of the Ministry of commerce and
tourism and environment and nature protection.

38 This amount includes the sum of all contractual obligations which a consumer concludes during one
sales meeting or any situation in which the Doorstep Sales Act applies.

39 This amount includes the sum of all contractual obligations which a consumer concludes during one
sales meeting including VAT, postal charges, delivery, packing and credit costs.

40 This amount includes VAT and extra costs.
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minimum amount and in Italy contracts must be for cash payment. Most countries provide
that the Act also applies if several contracts are concluded at the same time and they
exceed that limit (Germany41, Italy42, the Netherlands, Spain and Sweden). Only France,
Greece and Luxembourg do not make an exception for contracts with a payment below a
certain amount.

2. Immovable Property

aa) Directive 85/577/EEC
Contracts on immovable property, that means construction, sale, rental or other rights, shall
be excluded from the scope of application. This does not include contracts for the supply of
goods and their incorporation in immovable goods nor contracts for repairing immovable
goods.

bb) Legal Situation in the Member States
Most of the Member States have made use of this exception with some alterations or
restrictions.

Directive
85/577 EEC

Construction Sale Rental Other property
rights

Austria
Belgium x x x X
Denmark x x x
Finland x x
France
Germany x
Greece x x x X
Ireland x x x
Italy x x x X
Luxembourg
Netherlands x x x X
Portugal x x x X
Spain x x x X
Sweden x
United
Kingdom

x x x X

Directive
85/577 EEC

Construction Sale Rental Other property
rights

In Denmark there exists special legislation on contract of sales of immovable property43 in
order to protect the consumer. The buyer of immovable property is granted a right of
withdrawal. In Germany, contracts relating to immovable rights are not excluded in
particular. However, contracts attested by a notary such as the sale of immovable property
are excepted from the scope of application. In the United Kingdom, financing the purchase
of immovable property as well as bridging loans in connection with the purchase of land is
not covered by the scope of application.

                                               
41 O. Werner, § 1 HWiG no. 145.
42 S. Cotterli/P. Martinello/C. Verardi JCP 1994, p. 63.
43 Lov no. 391 of 14.06.1995.
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3. Supply of Goods for Current Consumption in the Household and Catalogue Sales

aa) Directive 85/577/EEC
The supply of foodstuff or beverages or other goods for current consumption in the
household by regular roundsmen are not included in the scope of application. The
Directive also exempts, under certain conditions, contracts for the supply of goods or
services which are based on a catalogue.

bb) Legal Situation in the Member States

Directive 85/577 EEC Goods for current
consumption supplied by

regular roundsmen

Catalogue selling

Austria x X
Belgium x X
Denmark x
Finland
France x
Germany x
Greece x X
Ireland x X
Italy x
Luxembourg
Netherlands x
Portugal x
Spain x X
Sweden x
United Kingdom x X
Directive 85/577 EEC Goods for current

consumption supplied by
regular roundsmen

Catalogue selling

In Austria and Germany, obligations which are immediately exchanged outside the
business premises with a payment of less than 200 Shilling/80 German Marks are
exempted. This also includes goods for the current consumption supplied by regular
roundsmen, as the obligations of these contracts are typically exchanged at once.

In Austria, catalogue selling is not mentioned expressly, but it usually is covered by the
exception "contracts without foregoing talks and discussions" in the Austrian law. In
Finland, catalogue sales are regulated in the same chapter as the doorstep sales within the
Consumer Protection Act. The consumer has the right to withdraw from the contract,
however, the provisions on the notice, the declaration of withdrawal and the return of
goods after the cancellation are different.

4. Insurance and Securities Contracts

aa) Directive 85/577/EEC
The Directive shall not apply to insurance contracts and securities contracts.
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bb) Legal Situation in the Member States

Directive 85/577 EEC Insurance contracts Securities contracts
Austria
Belgium x
Denmark x X
Finland x X
France X
Germany x
Greece x X
Ireland x X
Italy x X
Luxembourg x
Netherlands x X
Portugal x X
Spain x X
Sweden x X
United Kingdom x
Directive 85/577 EEC Insurance contracts Securities contracts

In Denmark, insurance contracts are not exempted from the general prohibition of doorstep
sales, The argument being that insurance should be offered to the people.44 The Consumer
Council has constantly criticised the exception as unjustified. This strategy has not been
without effects and has led to the consequence that usually insurance companies are not
marketed at the doorstep. However, as in recent years financial supermarkets have spread
over the country, control of doorstep activities have become more difficult. Selling
financial services to the consumer at his home or working place, however, is prohibited. A
peddler working for such a financial supermarket may therefore only sell insurance, which
is still legal. There is some indication, however, that they try to sell other financial
services. As consumers are usually not informed about the different legal treatment of
insurance and financial services, they rarely complain about violations of the law.45 Under
the insurance law the consumer has a right of withdrawal, however.

In Germany, financial services are offered extensively at the consumer's home. Insurance
are exempted from the scope of application of the Doorstep Sales Act. A right of
withdrawal exists in the German insurance law. This right is restricted to cases in which
the consumer has not (completely) received the general insurance conditions or the
respective information . The consumer can reject the contract during a period of 14 days
after having received the insurance form. The contract then does not become valid.
Securities are included in the Haustürwiderrufsgesetz (Doorstep Sales Act,) but there is a
general exception for contracts valued less than 80 DM which also applies to securities. In
practice, there have been numerous complaints about abusive sales practices, especially
concerning financial services. The salespersons often only think about their commission
instead of taking into consideration the consumer's situation. Furthermore, they ask their
customers to give them name and addresses of friends and relatives in order to contact
them.46

                                               
44 See J. Scherpe, Haustürgeschäfte in Dänemark, ZEuP 1997, fn. 16.
45 Statement from the Forbrugerradet, September 2, 1999.
46 For further information see "Allianz der Abzocker", Finanztest 1998, p. 49 et seq and "Schlechter

Schnitt", Finanztest 1997 p. 55
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In France, doorstep selling of banking services is not spread wide. 47 Consumers usually
consider the offering of banking services door-to-door as dishonest. Insurance contracts
and securities are not excluded explicitly from the scope of application of the Code de la
Consommation (Consumer Protection Act). It provides for an exception for contracts
regulated under separate acts. It has not yet been decided if the "Code des Assurances" is
regarded as a special law and supersedes the Code de la Consommation. Securities are
regulated in a separate act.48 There exists a difference between "colportage" and
"démarchage". Colportage means offering goods or services at the home or the place of
work of consumers or public places and handing out the goods immediately against
payment. According to Art. 1 of the Loi no. 72-6 of January 3, 1972, "colportage" of
securities is prohibited. Démarchage means to advise consumers at their home or their
place of work or public places to subscribe, buy, exchange or sell securities. Démarchage
is prohibited as far as special operations are concerned (e. g. operations with securities the
price of which depend on a fluctuation in the financial market). Otherwise, it is allowed if
it complies with the legal provisions. Dealers have to deliver the consumer a notice of
information on the proposed securities. If the consumer is offered a savings plan, he has
the right of withdrawal for a period of 15 days after the proposal has been handed over to
him. Every advise on a savings plan must be confirmed by a certificate of subscription.
The certificate must contain the date and place of the signature, the characteristics and
information on the right of withdrawal. Furthermore, it is prohibited to solicit customers
for contracts of loans, deposits, and to advise about the subscription to precautionary
savings plans.

In Italy, securities contracts are covered by a separate act.49 They are not valid during the
first five days after the conclusion of the contract. During this period, the consumer can
withdraw from the contract without having to pay any compensation. In Luxembourg,
doorstep selling is prohibited with the exception of insurance contracts. This exception has
only been implemented in 1997. Offering securities door-to-door is prohibited. In the
Netherlands, insurance contracts and securities are subject to a separate act.50 In Spain,
insurance contracts are regulated in a separate act which defines several requirements
about the conclusion of the contract, e.g. the contract must be in writing, an offer made by
the consumer is not binding, he can withdraw as long as the insurer has not accepted it. In
turn, there is no separate right of withdrawal.51 Consumer complaints, if any, concern
telephone marketing.52 In the United Kingdom, insurance contracts are excluded under the
premise that the Insurance Companies Act 1982 applies. The Insurance Companies Act
provides for a right of withdrawal. Especially telephone marketing of insurance has
become an important practices.

As the table shows, most countries make use of the exceptions foreseen in the Directive
85/577/EEC regarding securities and insurance contracts. In some countries the exception
is said to be of no practical relevance, as financial services are usually not offered door-to-

                                               
47 EC-Study carried out by the Verein für Konsumenteninformation, Vienna, "Doorstep-Selling and

Financial Services" in 1997.
48 Act of 03.01.1971 regarding contracts for securities.
49 Act no. 216/1974.
50 Wet toezicht effektenverkehr (Securities Contract Act) 1995 and Regeling informatieverstrekking

aan verzekeringsnemers 1994 (Regulations on Information for Insurances).
51 S. Schlenker, Haustürgeschäfte in Spanien, ZEuP 1997, p. 1109 et seq.
52 See the EC-Study carried out by the Verein für Konsumenteninformation, Vienna, "Doorstep-

Selling and Financial Services" in 1997.
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door (e. g. Belgium, Denmark, Finland, France, Greece, Portugal).53 More emphasis is put
on insurance contracts. consumer complaints focus on misleading statements, false advice
and aggressive sales methods. Personal relations are often used in order to contact the
customers (e. g. recommendations from friends or relatives).

5. Requested Visit

aa) Directive 85/577/EEC
The Member States can exclude contracts which have been concluded during a visit for
which the consumer has made an express request.

bb) Legal Situation in the Member States
Except for France and Italy, all Member States have implemented this exception in their
national laws54. In Austria, the exception is broader than in the Directive, as not only
contracts concluded on a visit requested by the consumer are excluded but any contract
which has been initiated by the consumer. The exception is not restricted to a visit to the
consumer's home. However, this difference is only theoretical, as it rarely occurs that a
contract is concluded for example on an excursion organised by the trader which the
consumer has initiated.55 Danish law sets different requirements on the "request" which
depend on how the request has been made. If the consumer personally has applied for a
visit at home whilst at the business premises of the trader, the consumer loses his right of
cancellation. If the consumer, however, has asked for a visit by telephone or in writing, the
Act is applicable. The consumer shall have the possibility to inspect the goods in the
business premises before he requests a visit.56 In Germany the wording is not very clear, as
it says that visits which have been ordered by the consumer are excluded from the scope of
application. It does not say whether the order has been made for the matter of contract in
question or for other goods or services. 57

6. Further Exceptions

Additionally, there are some exceptions in the national law which are not mentioned by the
Directive. Although several national exceptions are not included in the Directive they
comply with it because they restrict the larger scope of application (e.g. by using the term
"away from the business premises"). These exceptions can be divided into three categories:
one category describes the situation in which the contract has been concluded, the second
category the place of the contract and the last category the products or services which are
the subject of the contract.

                                               
53 See the EC-Study carried out by the Verein für Konsumenteninformation, Vienna, "Doorstep-

Selling and Financial Services" in 1997.
54 In the United Kingdom this is criticised by P. Clark/G. Stephenson, Trad. law 1988, p. 100 et seq.,

as this exception does not help to control less extreme and more common forms to "switch selling",
where the goods or services are not totally different from those which the consumer expressed and
interest in. However, it is controversial, whether such tactics are not included, see G. Howells/St.
Weatherhill, Consumer Protection Law p. 292.

55 G. Graf in: H.-G. Koppensteiner, Österreichisches und europäisches Wirtschaftsprivatrecht, 1997, p.
82.

56 J. Scherpe ZEuP 1997, p. 1078 et seq.
57 P. Ulmer (Münchener Kommentar Vor § 1 HWiG no. 8) doubts the conformity with the Directive

and demands an interpretation of this provision in accordance with the Directive.
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aa) Circumstances of the Conclusion of the Contract
In Austria the act does not apply to contracts which are concluded without any preceding
discussion and talks. The aim of this exception is to exempt distance sales (mail order by
catalogue and teleshopping transactions) from the scope of application as otherwise they
would have been included (away from the business premises)58. The scope of application
of the Directive is not restricted by that as none of the circumstances mentioned in the
Directive (excursion, visit or similar situation) usually happen without any conversation
before the conclusion of the contract.59 Germany and Spain exclude contracts attested by a
notary.60 This exception is explained by the reason that the consumer is usually not
surprised in that special situation.61 Besides, the notary is a neutral person and will not
disadvantage the consumer.62 Contracts attested by a notary are usually dealing with the
sale of immovable goods or rights relating to immovable goods. Those sales are exempted
by the Directive. Nevertheless the consumer can be motivated to conclude the contract in
one of the circumstances named above with the attestation given by the notary being
merely a formality. Therefore this term should be interpreted in the light of the Directive so
that only contracts about rights relating to immovable property which are attested by a
notary are excepted by the scope of application.63 In Greece, sales by peddlers without
permanent address are exempted of the scope of application. This exception is not foreseen
by the Directive. In most cases these sales will not reach a price of more than 60 ECU, so
that it can (at least partly) be comprehended in the exception on minimum payment. In
Spain mail-order-business is exempted of the scope of application as well.

bb) Location of the Contract
Austria, Belgium and Denmark exclude contracts concluded at auctions, trade fairs and
markets. The Directive does not apply to these situations as well and the aim of the
consumer protection does not make it necessary to protect the consumer at those places
because there is no surprising element for the consumer. In Finland there is an exception
for contracts concluded in places where consumer goods are usually offered as well as at a
place where the trader invites the consumer without offering transport. As the scope of
application of the Finnish law is very broad (contracts concluded outside of the trader's
place of business) there was a necessity to exempt these situations. It complies with the
Directive as these situations are not covered by the scope of application of the Directive. In
those situations, the consumer is aware of contractual offers and cannot be surprised. In the
Netherlands, the scope of application does not cover contracts concluded at a
demonstration of goods for people who meet accidentally and watch the demonstration.
This exception is also necessary to restrict the large scope of application which results
from the term "outside of the place of business of the trader".

cc) Special Goods or Services
In Belgium, France, Germany and the United Kingdom the national laws on doorstep sales
do not cover contracts which are governed by special legislation, for example consumer
credit, correspondence courses and investment. The law on doorstep selling is subsidiary to
these acts which also provide a right of withdrawal. In Denmark there is an exception for
ongoing services for payment as long as they are constantly practised, such as surveillance
                                               
58 A. Deixler-Hübner Konsumentenschutz no. 20.
59 G. Graf in: H.-G. Koppensteiner, Österreichisches und europäisches Wirtschaftsprivatrecht, 1997, p.

82 et seq.
60 See the recent decision of the OLG Stuttgart, 6 U 169/98, June 29, 1999 which restricts this

exception.
61 M.-J. Blanco Ledesma RIW 1992, p. 971 et seq.
62 BT-Drs. 10/2876, 12.
63 A. Fischer/J. Machunsky § 1 no. 275 et seq; P. Ulmer WRP 1986, p. 449 et seq.
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services, guard or rescue service, teaching, bookkeeping, account services and tax
consultancy. Under Danish law, the trader is not allowed to contact the consumer at his
home, place of work or other non-public place in order to conclude a contract on certain
subjects. This general prohibition has an exemption when the consumer asks the trader for
the contact. In context with this provision the exception mentioned above can be seen to be
in conformity with the Directive, because any of these obligations can only result from a
special request by the consumer, otherwise there is a prohibition with the result that the
contract is not binding. In the United Kingdom, the lease or land mortgage as well as
contracts to finance the purchase of land or for a bridging loan in connection with the
purchase of land is excluded. These contracts are not within the ambit of the Consumer
Credit Act. This exception therefore does not comply with the scope of application of the
Directive.

IV. The Right to Withdrawal in EC Consumer Law Directives (Doorstep
Selling, Distance Selling, Time Sharing, Life Insurance)

The policy of the European Community in all four Directives seems to be the same: the
consumer shall be given a right to get out of the contract he has concluded without being
obliged to justify his decision. There are, however, considerable differences in the way in
which this objective is realised. One may well conclude that all Directives do not only
establish a right of withdrawal/cancellation but intend to guarantee that the consumer is
correctly informed on his possibility to withdraw from a contract or to cancel a contract.
Beyond the distinction between information on the right to withdrawal and execution of
the right to withdrawal, considerable differences have to be reported that are connected to
the history of each piece of legislation, its position vis a vis the specific type of contract
that is regulated or in the mere progress of fine tuning of the legislative approach. The
deeper the analysis reaches, the clearer the differences can be demonstrated. And one may
well wonder whether it is possible and feasible to come to a joint concept that may be
equally valid for the types of contracts or the types of conflicts that shall be governed by
the right of the consumer to withdraw from a contract or to cancel it without more or less
any legal consequences. The focus of the analysis is the right of withdrawal and possible
inconsistencies according to the mandate given to the Commission in the Distance Selling
Directive.64

1. Comparison of the Four Directives

Four Directives will have to be analysed, Directive 97/7/EEC on Distance Selling,65

Directive 85/577/EEC on Doorstep Selling,66 Directive 94/47/EEC on Time Share67 and
Directive 90/619/EEC on Life Insurance as amended by Directive 92/96/EEC68. The
differences in the shaping of the right of withdrawal may be shown by clearly
distinguishing between a) the beginning and duration of the right of withdrawal, b)
notification, form, procedure, time and c) legal consequences of the withdrawal. We will
first give an overview of the content of the respective rulings and then analyse first the four
                                               
64 OJ L 144/19, 20.5.1997, p. 28.
65 OJ L 144/19, 20.5.1997.
66 OJ L 372/31, 31.12.1985.
67 OJ L 280/83, 29.10.1994.
68 OJ L 330/50, 29.11.1990, OJ L 360/1, 9.12.1992.
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Directives in detail before we take a closer look at the differences between the Doorstep
and the Distance Selling Directive.
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Directive 97/7/EC
(Distance Selling)

a) Beginning and duration of the
right of withdrawal

Art. 6

(1) the consumer shall have a
period of at least seven working
days ...

The period for exercise of this
right shall begin, in the case of
goods, from the day of receipt by
the consumer where the
obligations laid down in article 5
have been fulfilled; in the case of
services, from the day of
conclusion of the contract or
from the day on which the
obligations laid down in article 5
were fulfilled if they are fulfilled
after conclusion of the contract...

Directive 85/577/EEC
(Doorstep Selling)

a) Beginning and duration of the
right of withdrawal

Art. 5

The consumer shall have the right
to renounce the effects of his
undertaking by sending notice
within a period of not less than
seven days....

Art. 4

It (such notice) shall be given to
the consumer:
a) in the case of Article 1 (1), at
the time of conclusion of the
contract;
b) in the case of Article 1 (2), not
later than the time of conclusion
of the contract;
c) in the case of Article 1 (3) and 1
(4), when the offer is made by the
consumer.

Directive 94/47/EC
(Timeshare Basis)

a) Beginning and duration

Art. 5
The Member States shall make
provision in their legislation to ensure
that:
(1) In addition to the possibilities
available to the purchaser under
national laws on the nullity of
contracts, the purchaser shall have
the right:
−  to withdraw without giving any
reason within 10 calendar days of
both parties' signing the contract or
of both parties' signing a binding
preliminary contract. If the 10th day
is a public holiday, the period shall
be extended to the first working day
thereafter,

Directive 90/619/EEC
(Life Assurance)

as amended by 92/96/EEC

a) Begin and duration

Art. 15 (Directive 90/619/EEC)

(1) Each Member State shall prescribe
that a policy-holder who concludes an
individual life-assurance contract
shall have a period of between 14
and 30 days from the time when he
was informed that the contract had
been concluded within which to
cancel the contract.
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b) Notification, form, procedure,
time

no rules are available

b) Notification, form, procedure,
time

Art. 5

(1) ...It shall be sufficient if the
notice is dispatched before the
end of such period.

b) Notification, form, procedure, time

Art. 5

(2) If the purchaser intends to exercise
the rights provided for in paragraph 1
he shall, before the expiry of the
relevant deadline, notify the person
whose name and address appear in the
contract for that purpose by a means
which can be proved in accordance
with national law in accordance with
the procedures specified in the
contract pursuant to point 1) of the
Annex. The deadline shall be deemed
to have been observed if the
notification, if it is in writing, is
dispatched before the deadline
expires;
(Annex l: Information on the right to cancel or
withdraw from the contract and indication of
the person to whom any letter of cancellation
or withdrawal should be sent, specifying also
the arrangements under which such letters
may be sent..)

b) Notification, form, procedure, time

Art. 15 (Directive 90/619/EEC)

(1)..
The giving of notice of cancellation
by the policy-holder shall have the
effect of releasing him from any
future obligation arising from the
contract.

c) Legal consequences of the
withdrawal

Art. 6 (Right of withdrawal)

(1) The consumer shall ...
withdraw from the contract...
without penalty.

c) Legal consequences of the
withdrawal

Art. 5

(2) The giving of the notice shall
have the effect of releasing the
consumer from any obligations
under the cancelled contract.

c) Legal consequences of the right of
the withdrawal

Art. 5

(3) Where the purchaser exercises the
right provided for in the first indent
of paragraph 1, he may be required to
defray, where appropriate, only
those expenses which, in
accordance with national law, are

c) Legal consequences of the right of
the withdrawal

Art. 15 (Directive 90/619/EEC)

(1)..
The giving of notice of cancellation
by the policy-holder shall have the
effect of releasing him from any
future obligation arising from the
contract.



36

(2) Where the right of withdrawal
has been exercised.., the supplier
shall be obliged to reimburse the
sums paid by the consumer free of
charge. The only charge that may
be made to the consumer because
of the exercise of his right of
withdrawal is the direct cost of
returning the goods. Such
reimbursement must be carried
out as soon as possible and in any
case within 30 days.

(4) The Member States shall make
provision in their legislation to
ensure that:

if the price of goods or services is
fully or partly covered by credit,
the credit agreement shall be
cancelled, without any penalty, if
the consumer exercises his right to
withdraw from the contract...

Art. 7

If the consumer exercises his right
of renunciation, the legal effects of
such renunciation shall be
governed by national laws,
particularly regarding the
reimbursement of payments for
goods or services provided and the
return of goods received.

Art. 3

(2)c) (mail order business based on
a catalogue)

iii) ..., without obligation of any
kind other than to take reasonable
care of the goods;

incurred as a result of the conclusion
of and withdrawal from the contract
and which correspond to legal
formalities which must be completed
before the end of the period referred
to in the first indent of paragraph 1.
Such expenses shall be expressly
mentioned in the contract;

(4) Where the purchaser exercises the
right of cancellation provided for in
the second indent of paragraph 1 he
shall not be required to make any
defrayal.

(Annex l:.. precise indication of the nature
and amount of the costs which the purchaser
will be required to defray pursuant to Article 5
(3) if he exercises his right to withdraw;
where appropriate, information on the
arrangements for the cancellation of the
credit agreement linked to the contact in the
event of cancellation or withdrawal from it).
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2. Towards a General Right of Withdrawal in Consumer Law?

The European Community seems to understand the right of withdrawal as being a constituent
part of consumer protection laws. This conclusion may be drawn when looking into the set of
Directives already adopted and the proposals already under way. The day will come where the
question arises to what extent all these different rights of withdrawals could be merged into
one.69 But this might be a long term objective only.

a) The Four Directives and the Future Perspective

Setting aside the differences between the four existing concepts of introducing a right of
withdrawal or cancellation in European law, it has to be underlined that there are further
references to be found which point in the direction that the introduction of a general right to
withdrawal might be in the offing. First of all, the Directive 90/314/EEC on Package70 Tours
shall be mentioned. The 16th consideration considers the introduction of a right of withdrawal.
Art. 4 V requires a right of rescission in case the tour operator is obliged to amend central parts
of the contract. The right of rescission is not a general one but it is bound to the existence of
particular requirements. The legal position of the European consumer is even weaker in the field
of consumer credit. Here Directive 87/102/EC, as amended by Directive 90/88/EEC71 does not
provide explicitly for a right of withdrawal or cancellation. Art. 4 III of Directive 87/102 in its
original version, however, includes an obligation of the creditor to inform the consumer on a
possible cooling-off period. Whereas the Directive itself does not introduce a legally binding
obligation, it refers to common practice in the Member States. A European solution has been
advocated in the progress report on the implementation of the Consumer Credit Directive.72

Even more concrete projects are under way in the field of distance selling of financial services
and electronic commerce. Both projects raise a number of important though different questions.
The proposal on the distance selling of financial services from the 11th December 199873 fulfils
the mandate given to the Commission in the annex to the Distance Selling Directive 97/7/EC.
This mandate has been the political compromise found within the legislative process in order to
agree on a full exemption of financial services from the scope of application of the Distance
Selling Directive 97/7/EC. The proposal, as it stands, covers financial services only. The
legislative approach differs considerably from all existing concepts of a right to withdrawal or a
right to cancellation so far. The supplier shall be obliged to fully inform the consumer on the
contract terms before the conclusion of the contract. The supplier is then bound for 14 days to
the conditions he has presented to the consumer. Within that period the consumer may decide
whether he wants to conclude the contract or not. For the first time the Commission achieves in
the strict sense of the word a cooling-off period. Such a right cannot have the same function as in
the Doorstep Selling, Distance Selling, Time Sharing or Life Insurance Directive. The cooling-
off period grants the consumer full protection. He may decide whether he wants to conclude a
contract or not. The consumer needs protection beyond the cooling-off period only if he decides

                                               
69 For the theoretical background, B. Lurger, Vertragliche Solidarität: Entwicklungschance für das allgemeine

Vertragsrecht in Österreich und in der Europäischen Union, 1998, 33
70 OJ L 158/59, 23.6.1990.
71 OJ L 42/48, 12.2.1987; OJ L 61/14, 10.3.1990.
72 Cf. COM (95) 117 final, 11.5.1995, p. 90.
73 OJ C 385/10, 11.12.1998, Art.3, see, L. Thévenoz, Le projet de directive sur la commercialisation à distance

des services financiers, in: Hildegard und Bernd Stauder (eds.), La protection des consommateurs acheteurs
à distance, Etudes de droit de la consommation, Volume 6, 1999, 57.
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to conclude the contract before the cooling-off period has expired and before he has been fully
informed on the contract terms. It is only under these particular conditions that the proposal will
provide for a right of withdrawal which is in the legal sense a right of rescission.

Closely related to the Distance Selling Directive 97/7/EC and the envisaged project on
harmonisation of distance selling contracts on financial services is the recent proposal for a
Directive on certain legal aspects of electronic commerce74 in the Internal Market. Here the
Commission tries to lay down common rules for the electronic commerce which impinge into the
already existing and adopted set of Directives in the area of consumer protection. The proposal
does not contain a right of withdrawal or a right of cancellation, it is therefore all the more
necessary to analyse possible overlaps and to find ways and means whereby the new proposal in
the field of electronic commerce can be ”harmonised” with the Distance Selling Directive
97/7/EC, the envisaged revision of the Doorstep Selling Directive and last, but not least, the
proposal on distance selling contracts on financial services.

b) Doorstep and Distance Selling - From Regulation to the Management of the Right of
Withdrawal

The Doorstep Selling Directive concentrates on the regulation of the right of withdrawal. The
consumer must be notified prior to the conclusion of the contract. The contract becomes valid
only if the consumer does not make use of this right of withdrawal. The legal rules are shaped to
give effect to the right through prior notice and through confirmation of receipt. They focus on
technicalities, on the proper information and on the correct receipt. These technicalities have
turned out to be very effective and to provide often more protection in practice than substantive
rules. The Distance Selling Directive reaches beyond technical regulation. It establishes a
management mechanism. The Directive distinguishes between products and services and binds
the period of the right to withdrawal to the type of the contract. It does not contain, however,
rules on the procedure the consumer has to respect once he intends to give notice that he wishes
to withdraw from the contract. The gap may be compensated by referring to Art. 5 of the
Doorstep Selling Directive.

3. Duration of the Right of Withdrawal

a) The Calculation in the Four Directives

The most obvious concern results from the different duration of the withdrawal period. The four
Directives differ in the number of days they accord to the consumer and they differ even more
strongly in the definition of what a ”day” is. The Doorstep Selling Directive  and the Life
Assurance Directive mention days only, the Time Share Directive presents a mix-up of calendar
days and mentions for the first time the notion of a working day. This concept has then been
fully developed in the Distance Selling Directive  where the period is extended to at least seven
working days. The inner European harmonisation of the way in which such periods are
calculated seems to be of primary interest for industry and commerce concern. One may wonder
whether a common approach should help to overcome difficulties which may result from
contractual circumstances under which more than one Directive applies. Such an attempt would
also require the provision of a European definition of ‘working days’.75

                                               
74 OJ C 30/4, 5.2.1999.
75 Cf. Such a definition is not foreseen in Regulation No. 1182/71, OJ l 24/1, 3.6.1971.
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b) Merging the Two Concepts in the Doorstep and the Distance Selling Directive ?

The principal difficulty in getting to grips with a common approach to the shaping of the right of
withdrawal concerns the duration. The Doorstep Selling Directive provides for a period of not
less than seven days, whereas the Distance Selling Directive lays down a period of at least seven
working days. Both Directives have in common that the seven days formulate a minimum
requirement only. Member States may go beyond the seven days period, and indeed some of
them have done that.76 The second and even more important notion, however, concerns the
difference between working days and days. There is no common understanding in the European
Community of what a working day might be.77 The key problem seems to be the question
whether the Saturday has to be understood as a working day or not. In the light of an ever
growing liberal policy towards opening hours of shops, even on Sunday, it may become an issue
in itself to define a common European level how periods and delays have to be calculated.78

For these two Directives any attempt of harmonising the period has to face the arguments which
are brought forward from the different industries concerned against a common approach.

• The first argument is related to the different range of product categories that are marketed via
distance selling contracts and via doorstep selling contracts. The doorstep selling business
insists on the higher value of its products. Whereas low-price products are said to be the
primary subject of distance selling contracts, the situation in doorstep selling contracts is said
to be just the opposite. While the argument may be overstated, it does contain, however, a
serious element that has to be taken into consideration when trying to harmonise the period
of the right of withdrawal.

 
• The second argument again brought forward by the doorstep selling business seems to be

more convincing and more difficult to overcome. It concerns the time of delivery. Distance
selling contracts are executed before the period of the right of withdrawal has expired. The
mail order business is even advertising a 24-hour guaranteed delivery. The point then is that
the contract has already been concluded and legally speaking the right to withdrawal turns
into a right to rescission. Economically it may be important for the distance selling industry
to know to what extent they may get compensation in case the consumer returns products
which have been used. Legally the Distance Selling Directive excludes such claims of
compensation. The approach chosen in the Distance Selling Directive may make sense if the
first argument of the doorstep selling industry is correct that the focus in the distance selling
business is on low-price products. The industry may simply throw away the returned used
products. If the argument fails, however, because no such difference in the product categories
exist, or if the difference diminishes in importance in the years to come, one might still have
to consider that doorstep selling contracts are only executed after the period of the right of
withdrawal has expired. The reason why most of the doorstep selling business firms wait
until the consumer has made his decision whether to withdraw from the contract or not,
seems to lie exactly in the high-priced and high value ranged products. The concerned
business has no interest in getting the used products back and being obliged to dispute with
the consumer over the amount of compensation he would have to pay under most national

                                               
76 Cf. Overview on the withdrawal period, Part I. A. II.4.a).
77 Cf. Such a definition is not foreseen in Regulation No. 1182/71, OJ l 24/1, 3.6.1971.
78 This true despite the position taken by the European Court of Justice in Torfaen, 23.11.1989, Case-145/88

ECR 1989, 3885; Conforama, 28.2.1991, Case C-312/89 ECR 1991, I-1021; Marchandise, 28.2.1991, Case
332/89, ECR 1991, I-1037 and Stoke-on-Trent, 16.12.1991, Case 169/91 ECR 1992, I-6654.
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laws.79 A prolongation of the period of the right to withdraw up to seven working days could
mean for the doorstep business industry the need to postpone the delivery even further. It is
suggested that a too long period of the right of withdrawal might result in a competitive
disadvantage.

There is, however, one argument which strongly favours a common approach to the duration of
the right of withdrawal. It is true that, in theory, distance selling business and doorstep selling
business may clearly be divided. In practice, however, more and more doorstep selling firms turn
into offering their products via distance selling arrangements, too. In the medium term the
borderline between the two marketing methods may become less important. Then it would be
even an advantage for all firms doing business by way of distance selling or doorstep selling to
rely on one and the same period for the right of withdrawal. A possible solution and compromise
might be found in a European regulation that leaves less space for the Member States to go
beyond a minimum period, thereby relying on a seven days working period.

4. Beginning of the Right of Withdrawal

a) The Four Directives

The exact determination of the time from which the time limit begins to run is a further subject
of concern. Here, more or less the same difficulties arise as have been described with relation to
the determination of the time at which the consumer receives the information on the right to
withdrawal.80 As long as there are no common rules on the conclusion of the contract,
uncertainty will remain. The determination may be easier to achieve in contracts for the supply
of goods, however. Here the physical availability may well allow to determine the concrete
moment from which the time limit may begin to run. Contracts for services do not allow for such
a solution. The beginning of the time limit is bound to the conclusion of the contract.

b) Harmonising the Beginning of the Right of Withdrawal in Doorstep and Distance Selling
Contract ?

The beginning of the period might equally be harmonised. Such a consequence results already
from the necessity to separate the duty of information on the right of withdrawal from the duty to
notify the right of withdrawal to the trader. If a revised Doorstep Selling Directive would take
over the differentiation between pre- and post-contractual information81 it would, likewise, be
necessary to link the beginning of the period in the case of goods to the day of receipt by the
consumer and in the case of services to the day of conclusion of contract or to the day on which
the information duties have been fulfilled.

5. Notification of the Right of Withdrawal

a) Major Differences in the Four Directives

The Directives exhibit considerable differences in the way in which they shape the notification
of the right of withdrawal, provide for a specific form on how the right to withdrawal has been
                                               
79 Cf. Part I.A.II.5.d)
80 Cf. Part. I.B.III.2.
81 Cf. Part.I.B.III.2.
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executed, on the exact procedure to be followed and on the time when exactly the consumer has
to notify the execution of his right to the supplier. Amazingly enough, the latest of the four
Directives, the Directive on Distance Selling , does not provide for any rules at all. The Doorstep
Selling Directive , on the other hand, which was the first in the row, is still ground-breaking. It
provides at least for a rule under which it suffices if the notice is dispatched before the end of the
foreseen period. This ruling has been, more or less, literally adopted in the Time Share Directive.
Both laws leave the details of the procedure to the Member States, the result being that there are
considerable differences in the way in which the consumer has to act. The Time Share Directive
may be somewhat more specific as it obliges the supplier to inform the consumer on the
arrangements under which the letters (notices) have to be sent.

b) The Two Directives - Lacking Consistency

The Distance Selling Directive does not contain any rules on the notification of the right to
withdraw, or its form, or the procedure or when the withdrawal period commences. Here the rule
provided for in Art. 5 § 1 of the Doorstep Selling Directive  may well be taken as a basis that
should be integrated into the Distance Selling Directive.82 Art. 5 of the existing Doorstep Selling
Directive as it stands provides guidance at least as regards the time when the notice has to be
dispatched. It does not provide, however, any rule on the form (simple written form, no form,
recommendation letter, registered letter, registered letter with receipt of delivery) the consumer
would have to exercise. The Member States’ laws differ considerably.83 One might well raise the
question as to whether a common approach for the whole Community would be desirable.
However, Travel Vac84 has shown that the consumer might be better protected if there are no
requirements as to form.

6. Legal Consequences of the Right of Withdrawal

a) The Four Directives - the Reluctance to Interfere into the Right of the Member States

The degree to which the possible legal consequences  of the right to withdrawal have been
subject to European law differs considerably. A relatively clear border-line can be drawn again
between the earlier and the later Directives. The earlier Doorstep Selling Directive  and Life
Assurance Directive only state that the consumer may be released from any obligations under the
cancelled contracts. The Life Assurance Directive is even more restrictive here as the release
concerns only future obligations. Both other Directives, on Time Sharing and Distance Selling
try to reduce the costs incurred by the consumer. The Time Share Directive is somewhat more
reluctant as it leaves it to the Member States to decide on possible expenses that have to be
covered by the consumer. However, the Member States are not entirely free, as only those costs
have to be covered by the consumer that are incurred as a result of the conclusion of and
withdrawal from the contract.

                                               
82 Cf. H.-W. Micklitz/N. Reich, Die Fernabsatzrichtlinie im deutschen Recht, 1998, Rdnr. 57/58.
83 Cf. Part I. A. II.5.c).
84 Cf. ECJ, 22.4.1999, Rs. C-243/97 Travel Vac Sl/Manuel José Antelm Sanchis, Slg. 1999, I-nyr at 46 and

51, where it accepted an oral declaration as being sufficient.
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b) The Two Directives in Comparison - a Major Step Forward in the Distance Selling
Directive

The legal consequences  of the exercise of the right of withdrawal are not fully developed in the
Doorstep Selling Directive. Art. 5 § 2 only states that the consumer shall be released from any
obligations under the cancelled contract. Such a rule leaves space for the Member States to
develop the notion of ”release” and indeed the Member States’ regulations differ widely.85 The
Distance Selling Directive is much more explicit on the regulation of the legal consequences.
The consumer shall have a period in which he may be entitled to withdraw from the contract
without any penalty. Such a notion has to be understood in a broad sense. It is not bound to penal
law but to the prohibition of effects which come near to a penalty. Art. 6 § 2 goes beyond this
ruling in stating that the supplier is obliged to reimburse the sums paid by the consumer free of
charge and that the only charge that may be imposed on the consumer is the direct cost of
returning the goods. One may wonder to what extent the clear wording of the Distance Selling
Directive implies that the consumer may not be obliged to pay compensation for the products he
has already used before he cancelled the contract. 86

If the consumer has financed the Distance Selling contract for the sale of goods or the supply of
services, the right of withdrawal even cancels the underlying consumer credit. Seen from the
consumer’s perspective, the supply of the product or service and the financing bank are put on an
equal footing. The consumer has to make use of his right of withdrawal only once. He is not
obliged to exercise his right twice, towards the supplier and the bank.87 The latter are tied
together and have to find means to dissolve their relation. The consumer may not be bound to the
credit contract, again he may withdraw from the contract without penalty and without costs.

A revision of the Doorstep Selling Directive should copy the approach taken in the Distance
Selling Directive and provide for a no-cost solution. The same is true for the explicit extension of
the right of withdrawal to cover consumer credits which have been taken to finance the Distance
Selling contracts. Doorstep Selling contracts may be combined with a credit arrangement. Here it
would make sense to apply the rule provided for in Art. 6 § 4 of the Distance Selling Directive. It
would allow the consumer to exercise the right of withdrawal only once and cancel the contract
without any penalty. It will have to be decided to what extent the consumer may be charged with
costs resulting from the cancellation of the credit agreement. There is one single provision in the
Doorstep Selling Directive which has lost importance, however, due to the adoption of the
Distance Selling Directive. Art. 3 § 2 concerns the mail order business based on catalogue. Here
an obligation is still found under iii) that the consumer has no other obligation than to take
reasonable care of the goods. Such a concept could be integrated into a revised Doorstep Selling
Directive.

                                               
85 Cf. Part.I.A.II.5.e).
86 This seems to be the understanding of the European Commission, cf. its reply to the Austrian Ministry of

Justice pursuant to the transposition of the directive 97/7/EC, letter 0f 8th March 1999 Att. JZ 901.480/2 -
VII/B/7/99.

87 Cf. N. Reich Die neue Richtlinie 97/7/EG über den Verbraucherschutz bei Vertragsabschlüssen im
Fernabsatz, EuZW 1997, 585.
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B. Comparison of Directive 85/577/EEC on Doorstep Selling and Directive
97/7/EC on Distance Selling - the Technical Aspects

I. Scope of Application - Sedes Materiae

EC law does not harmonise the rules governing the conclusion of the contract. The two
Directives here under discussion lay down rules, however, which affect the circumstances under
which contracts may be negotiated, concluded and rescinded. Both Directives are strongly inter-
related and inter-linked. The Doorstep Selling Directive provides protection in classical
"surprise" situations, the Distance Selling Directive links the protection to the use of specific
means of distance communication. One may wonder to what extent it is possible, and feasible, to
submit both types of contracts to the same rules. The result might depend on the reasons that are
given to justify and to legitimise Community legislation.

1. Comparison of the Two Directives

Directive 97/7/EC (Distance Selling) Directive 85/577/EEC (Doorstep Selling)
Art. 2 (Definitions)

1.‘Distance contract’ means any contract
concerning goods or services concluded
between a supplier and a consumer under
an organised distance sales or service
provisions scheme run by the supplier,
who, for the purpose of the contract makes
exclusive use of one or more means of
distance communication up to and
including the moment at which the contract
is concluded.

Art. 1

(1) This Directive shall apply to contracts
under which a trader supplies goods or
services to a consumer and which are
concluded:
- during an excursion organised by the
trader away from his business premises, or
- during a visit by a trader
i) to the consumer’s home or to that of
another consumer;
ii) to the consumer’s place of work;
where the visit does not take place at the
express request of the consumer

4. ‘Means of distance communication’
means any means which, without
simultaneous physical presence of the
supplier and the consumer, may be used
for the conclusion of a contract between
those parties...

(3) This Directive shall also apply to
contracts in respect of which an offer was
made by the consumer under conditions
similar to those described in paragraph 1
or paragraph 2 although the consumer was
not bound by that offer before its
acceptance by the trader.
(4) This Directive shall also apply to
offers made contractually by the consumer
under conditions similar to those
described in paragraph 1 or paragraph 2
where the consumer is bound by his offer.
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2. Situation-related and means-related Regulation88

The overall objective of the Doorstep Selling Directive is the protection of the consumer in
situations where he or she may not expect to be approached in order to conclude a contract. Art.
1 enumerates the two types of situation where the consumer is supposed to need protection:
during excursions and during a visit by the trader to his home or working place. The original
draft of the Commission would have gone somewhat further as all those contracts would have
been covered that ‘are negotiated away from business premises’.89 Such a formula would have
avoided the need to test the reach of Art. 1 beyond these two situations. The European Court of
Justice saw no difficulty in Dori90 to confirm the application of the Directive to a contract
concluded near the train station of Milan. The legal reasoning for such a broad understanding
may be found in Art. 1 (3) and (4); both extend the applicability of the Directive to ‘conditions
similar to those described in Art. 1 (1) and (2)’. It has to be admitted, however, that the
subsections refer respectively in a somewhat obscure way to situations in which the consumer
was not bound and also was bound by his offer. The Doorstep Selling Directive seems to refer to
Member States in which the consumer may be unilaterally engaged whereas the trader is not
bound to the contract. As the correct meaning of both Art. 1 (3) and (4) is not beyond doubt,91

there is much reason to understand these subsections as maintaining the protection of the
consumer even in those situations which are not explicitly mentioned. Such a reading may be
backed by the 4th consideration of Directive 85/577/EEC and the ‘effet utile’ of the Directive.

The Distance Selling Directive pursues a means-related approach. The applicability of the
Directive is bound to the exclusive use of means of distance communication in the negotiation
and conclusion of a Distance Selling contract. Both parties have to rely on means of distance
communication entirely. The supplier has to make professional ‘use’ of the means of
communications, or to put it in the words of the Directive ‘he has to run an organised sales and
services provisions scheme’.92 Such an approach presupposes what the Directive explicitly
defines, the contract must be concluded without the simultaneous physical presence of the
parties. So in a way the Distance Selling Directive is conceptualised as the counterpart of the
Doorstep Selling Directive, which relies on simultaneous presence outside business premises.

Difficulties arise where the supplier combines direct selling with distance selling strategies.
Numerous variants are possible. Means of distance communications may be used to negotiate the
contract whereas the contract itself is concluded face to face; or the first contact is made in a
conversation outside business premises, the contract, however, is concluded by means of
distance communications.93 The Distance Selling Directive is quite clear and leaves no doubt. Its
                                               
88 For a deeper analysis of this distinction, B. Lurger, Vertragliche Solidarität: Entwicklungschance für das

allgemeine Vertragsrecht in Österreich und in der Europäischen Union, 1998, 33.
89 OJ C 22/6 et seq., 29.1.1977, reprinted in H.-W. Micklitz/N. Reich, Die Fernabsatzrichtlinie im deutschen

Recht, 1998, p. 132 et seq.
90 ECJ, 14.7.1994, Case C-91/92, ECR 1994, I-3347, more specifically AG Lenz 3328 at 2.
91 Cf. for the discussion of the role and importance of Art. 1 (3) and (4) in the context of the applicability of

Art. 1 (1) on guarantees, Th. Pfeiffer, Ein zweiter Anlauf des deutschen Bürgschaftsrechts zum EuGH,
NJW 1996, 3297; W.-H. Roth, Bürgschaftsverträge und EG-Richtlinie über Haustürgeschäfte, über
Schwierigkeiten im Umgang mit dem Gemeinschaftsrecht, ZIP 1996, 1285.

92 The directive requires from the supplier to use the means of communication as an integral part of this
marketing strategy. This presupposes that the supplier devotes resources to the establishment of such a
scheme, cf. St. Freund, Der Vorschlag einer EU-Richtlinie über den Verbraucherschutz bei
Vertragsabschlüssen im Fernabsatz in: Deutsches und internationales Bank- und Wirtschaftsrecht,
Festschrift für Norbert Horn (Hrsg). Harald Herrmann u.a., 1997, 224, 245.

93 Cf. for a deeper analysis of possible combinations, H.-W. Micklitz/N. Reich, Die Fernabsatzrichtlinie im deutschen
Recht, 1998, Rdnr. 8; in French M. van Huffel, Services financiers et contrats conclus à distance, Revue Européenne de
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applicability depends on the exclusive use of means of distance communications during the
whole process of contract making. This is due to its means-related approach. The Doorstep
Selling Directive is less specific. It allows the combination of both marketing strategies as long
as the emphasis is put on direct selling strategies. It is therefore safe to conclude that the
Doorstep Selling Directive works as a 'catch all' rule (Auffangregel).

3. Proposal for a Common Concept

A revised Doorstep Selling Directive should dispense with any distinction between contracts and
unilateral binding or non-binding offers. It seems to be commonly accepted that the rules
governing the conclusion of the contract itself shall not be harmonised. Therefore the new
Directive shall entirely focus on the regulation of contracts negotiated and concluded outside
business premises. It is suggested that the right of withdrawal shall be bound to situations of
surprise provided both parties are physically present.

So far the Doorstep Selling Directive works as a 'catch all' rule in case the supplier combines
direct and distance selling strategies. That is why a consumer who does not benefit from the
protection of the Distance Selling Directive may claim protection under the Doorstep Selling
Directive. As long as the Commission does not undertake to merge both marketing strategies in a
single piece of legislation, a revised Doorstep Selling Directive should establish a fall-back
position for the consumer. That is why the applicability shall not be bound to the exclusive use
of direct marketing strategies in situations of surprise.

II. The Contractual Concept

The Distance Selling Directive 97/7/EC starts from a different concept of the shaping of
contractual responsibilities. In comparison to Directive 85/577/EEC the concept seems to be
enlarged in two ways: first of all the Distance Selling Directive integrates the pre-contractual
environment by specifying the scope of information duties, second it reaches beyond bilateral
rights and duties and encompasses, to a certain extent, third parties that are related to the
supplier/consumer relationship. A comparison the relevant provisions demonstrates the
differences.

1. Comparison of the Two Directives

Directive 97/7/EC (Distance Selling) Directive 85/577/EEC (Doorstep Selling
a) Integration of the contractual
environment (advertising etc.)

Art. 4 (prior information)
(2) The information referred to in
paragraph 1, the commercial purpose of
which must be made clear, shall be

a) Integration of the contractual
environment (advertising etc..)

no rules on information to be provided
before the conclusion of the contract

                                                                                                                                                      
Droit de la Consommation, 1997, 17; the same author, Développements européens en matière de vente à distance et de
commerce électronique, in: Jules Stuyck/Elke Ballon (eds.), Verkoop op afstand en telematica, Kluwer, 1997, 3.
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provided in a clear and comprehensible
manner in any way appropriate to the
means of distance communication used,
with due regard, in particular, to the
principles of good faith in commercial
transactions, and the principles governing
the protection of those who are unable,
pursuant to the legislation of the Member
States, to give their consent, such as
minors.
b) Integration of third parties

Art. 5 (Written confirmation of the
information)

1) ...in any event the following must be
provided: ...the geographical address of the
place of the business of the supplier, to
which the consumer may address any
complaints; information on after-sales
services and guarantees which exist.

Art. 6 (Right of Withdrawal)

(4) The Member States shall make
provisions in their legislation to ensure
that: ... if that price is fully or partly
covered by credit granted to the consumer
by a third party on the basis of agreement
between the third party and the supplier,
the credit agreement shall be cancelled,...

Art 8. (Payment by card)

Member states shall ensure that appropriate
measures exist to allow a consumer to
request cancellation of a payment where
fraudulent use has been made of his
payment card in connection with distance
contracts covered by this Directive.

Art. 11( Judicial or administrative redress)

(3) b) Member States shall take the
measures needed to ensure that suppliers

b) Integration of third parties

Art. 4

In the case of transaction within the scope
of Article 1, traders shall be required to
give consumers written notice of their right
of cancellation ... together with the name
and address of a person against whom that
right may be exercised.

no rules on the effects of a right of
withdrawal on consumer credits
connected to the doorstep-selling
contract

no rules on payment by card, therefore
no integration of third parties, here the
creditor

no rules on judicial or administrative
address, therefore no rules on third
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and operators of means of
communication, where they are able to do
so, cease practices which do not comply
with measures adopted pursuant to this
Directive.

parties to be involved into the doorstep-
selling contract

2. Successive Enlargement of the Contractual Concept

The overall objective of the Doorstep Selling Directive may be found in the seventh
consideration. Member States are empowered to maintain or introduce a total or partial
prohibition on the conclusion of contracts away from business premises. It allows them to adopt
product-related limitations which reduce possible risks for consumers resulting from the
Distance Selling Business.94 The Distance Selling Directive, however, refers in Art. 4 § 2 to the
principle of good faith in commercial transactions, in the eleventh consideration to Directive
84/450/EEC on misleading advertising. This transparency principle objectifies the criteria which
have to be applied to determine the notion of misleading or unfair advertising. The Distance
Selling Directive fits into the overall regulatory policy of EC law under which the mutual rights
and duties of the contractual parties may not only be derived from the contract itself but also
from pre-contractual advertising so long as the advertising is directly related to the later
conclusion of the contract.

Community law seems to favour a contractual concept which is not limited to the contractual
parties. Art. 1 § 1 of the Directive 85/577/EEC does not limit the scope of protection to those
who have concluded the contract, under which the supplier is held to deliver products or execute
performances. That is why guarantees come under the scope of the Directive. A similar
interpretation may be applicable to Distance Selling Contracts. The point is less, however,
whether Art. 1 of Directive 97/7 may be applicable to guarantees, - this should be so in the light
of Dietzinger.95 The Directive 97/7, however, opens up new perspectives in Art. 11 § 3b due to
the integration of the operator of means of communication. The latter is certainly a third party to
the contract, although his obligations are bound to what is feasible, in fact and in law.96

Less spectacular, but nevertheless remarkable seems to be the clarification in both Directives that
the addressee of the declaration of withdrawal may not only be the supplier himself but also any
third party who has been authorised by the supplier. The Distance Selling Directive goes even
one step further in that it integrates after sales services and commercial guarantees as being part
of the information duty of the supplier, as defined in Art. 5 § 1.

3. Feasibility of a Common Concept for Both Directives

Grosso modo, there is no reason why European law should lay down different standards on the
contractual concept. The Doorstep Selling Directive seems to be outdated here and has not and

                                               
94 This has happened in France. The respective legislation has been the subject of an important litigation

before the ECJ in Luxembourg, 16.5.1989, Case 382/87 - R. Buet and Sarl Education Business Services
(EBS) against Ministère public, ECR 1989, I-1236.

95 ECJ 17.3.1998, Case C-45/96 - Bayerische Hypotheken- und Wechselbank, against Edgar Dietzinger, ECR
1998, I-1199.

96 H.-W. Micklitz/N. Reich, Die Fernabsatzrichtlinie im deutschen Recht, 1998, Rdnr. 137.
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could not yet integrate the policy of the European Community to enlarge the contractual concept
and to integrate third parties.

So far, the Doorstep Selling Directive does not cover the contractual environment. A rule similar
to Art. 4 § 2 of the Distance Selling Directive is lacking. The explanation is relatively easy as the
Doorstep Selling Directive does not oblige the supplier to provide information prior to the
conclusion of the contract. However, it has to be made clear that Art. 4 § 2 has a twofold
meaning. First of all it relates to prior information as laid down in Art. 4 § 1 of the Distance
Selling Directive. Here it serves as some sort of a 'catch all' rule (Auffangregel) against which
any information given prior to the conclusion of the contract has to be measured. Secondly, and
even more important for the re-conceptualisation of the contractual model, Art. 4 § 2 binds the
supplier in contact with the consumer prior to the conclusion of the contract to respect the
transparency principle and the principle of good faith in commercial transactions. At least the
transparency principle in commercial transactions represents a common standard of Community
law. The reference to the principle of good faith presupposes its existence in the Member States
and might contribute to establish such a principle at the Community level in due course. That is
why it should be integrated into a revised version of the Doorstep Selling Directive.

The same is true for the envisaged integration of third parties into the contractual concept.
However, it has to be considered that the objectives of both Directives are different. The focus of
the Doorstep Selling Directive is to be found in the third consideration and its reference to the
first consumer programme. The primary aim of the Doorstep Selling Directive is to guarantee
that there are common rules in the Member States in order to protect the consumer. He is
supposed to be unable to compare the quality and price of the offer with other offers. It is the
surprise element that justified the adoption of the Directive. The primary aim is the
harmonisation of Member States’ rules in order to improve consumer protection. The Distance
Selling Directive is based on a different policy. The European Community uses the Distance
Selling Directive to pave the way for a relatively new marketing method. The Directive aims at
market access. It will establish new communication techniques as a means to conclude contracts
within the internal market. This is only possible, if the consumer finds himself in a position to
fulfill the function which the completion of the internal market attributes to him. It is only as a
subsidiary point (considerations 5-7), that the Directive refers to the consumer programme and
its successors. The reference to consumer policy in the considerations bears elements of
legitimising European regulation. That is why the inter-relationship between both Directives has
been turned upside down. Whereas the Doorstep Selling Directive tries to build a quite artificial
bridge to justify its adoption under reference to Art. 100, the importance of distance selling for
the completion of the internal market in the light of Art. 100a is obvious.

The differences in the policy objectives can easily be pointed out in the extent to which third
parties might be integrated into the contractual concept. The Doorstep Selling Directive relies on
the scope of protection. Guarantees came under the Doorstep Selling Directive, because the
consumer signing such a guarantee declaration needs the same protection as the person who buys
the products.97 Third parties in the Distance Selling Directives are the operators who bring both
parties together. These intermediary persons form an integral part of the new marketing methods.
Without them distance selling would be impossible. This difference has to be taken into
consideration when it comes to deciding the extent to which the different concepts in the

                                               
97 ECJ 17.3.1998, Case C-45/96 - Bayerische Hypotheken- und Wechselbank, against Edgar Dietzinger, ECR

1998, I-1199, but see now the conclusions of the AG Léger 28.10.1999, Case-208/98 - Berliner Kindl
Brauerei AG gegen Andreas Siepert, nyr where he denies the applicability of directive 87/102/EEC
(consumer credit) on guarantees.
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Directives are interchangeable. With regard to the distance selling business one may well raise
the question of the extent to which third parties, like guarantors, may become subject to the
Directive. The possible extension of the Doorstep Selling Directive to third parties raises the
question of the extent to which intermediary persons are involved in the conclusion of doorstep
selling contracts. So far, Community Law has refrained from harmonising rules on
representatives and that is what a possible regulation would be all about. It would have to define
the different positions of representatives, agents, dealers etc. in concluding a doorstep selling
contract. One may wonder whether the Doorstep Selling Directive is the appropriate means to
step into that field of civil law.

III. Information and Transparency

The difference in the degree to which the supplier has to provide information is striking. It is
even more striking, however, that the Commission managed to achieve in the Distance Selling
Directive that which it failed to achieve in the Doorstep Selling Directive. Art. 3 of the 1977
proposal on doorstep selling98 already contained a set of information duties which did not
become part of the finally adopted version. However, it will have to be shown that information
duties under the Distance Selling Directive have a different role to play in the overall context of
the completion of the Internal Market.

1. Comparison of Both Directives

Directive 97/7 provides for a large set of information duties. For a better understanding of the
differences between both Directives, the information duties are broken down in to a) pre- and
post-contractual obligations, b) scope of information, c) formal requirements of the information,
d) transparency of information, e) legal consequences of a violation of the duty to instruction, f)
information for the consumer about the Directive.

Directive 97/7/EC (Distance Selling) Directive 85/577/EEC (Doorstep Selling)
a) Pre- and post-contractual information
on the subject matter of the contract

Art 4 (Prior information)

(1) In good time prior to the conclusion of
any distance contract, the consumer shall
be provided with the following information

Art 5 (Written confirmation of the
information)

(1) The consumer must receive written
confirmation or confirmation in ... good
time during the performance of the
contract

a) Pre- and post-contractual information
on the subject matter of the contract

Art 4

..written notice of their right of
cancellation... shall be given to the
consumer a) (at the latest b)) at the time of
conclusion of the contract

no clear distinction between pre- and
post-contractual duties

                                               
98 OJ C 22/6 et seq., 29.1.1977, reprinted in H.-W. Micklitz/N. Reich, Die Fernabsatzrichtlinie im deutschen

Recht, 1998, p. 132 et seq.
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b) Scope of information

Art 4 (Prior information)

a) the identity of the supplier and, in the
case of contracts requiring payment in
advance, his address;
b) the main characteristics of the goods or
services;
c) the price of the goods or services
including all taxes;
d) delivery costs; where appropriate;
e) the arrangements for payment, delivery
or performance:
f) the existence of a right to withdrawal,
except in the cases referred to in article 6
(3);
g) the cost of using the means of distance
communication, where it is calculated other
than at the basic rate;

h) the period for which the offer or the
price remains valid;
i) where appropriate, the minimum duration
of the contract in the case of contracts for
the supply of products or services to be
performed permanently or recurrently.

Art. 5 (Written confirmation of
information)

In any event the following must be
provided:
- written information on the conditions and
procedures for exercising the right of
withdrawal, within the meaning of article 6,
including the cases referred to in the first
indent of article 6 (3);
- the geographical address of the place of
business of the supplier to which the
consumer may address any complaints;
- information on after-sales services and
guarantees which exist;
- the conditions for cancelling the contract,
where it is of unspecified duration or a
duration exceeding one year.

b) Scope of information

Art 4

(1) Traders shall be required to give
consumers written notice ... together with
the name and address of a person against
whom that right may be exercised.

Such notice shall be dated and shall state
particulars enabling the contracts to be
identified.

the ‘particulars’ are not identified.
Specific rules on the scope are missing

Art 4

(1) Traders shall be required to give
consumers written notice ... together with
the name and address of a person against
whom that right may be exercised

c) Formal requirements to the information

Art 4 (Prior information)

c) Formal requirements to the information

no rules at all on prior information
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(1) In good time prior to the conclusion of
any distance contract, the consumer shall
be provided with the following
information:

Art 5 (Written confirmation of
information)

(1) The consumer must receive written
confirmation or confirmation in another
durable medium available and accessible
to him..

In any event the following must be
provided:

 - written information on the conditions
and procedures for exercising the right of
withdrawal, within the meaning of article 6,
including the cases referred to in the first
indent of article 6 (3);.
- the geographical address of the place of
business of the supplier to which the
consumer may address any complaints;
- information on after-sales services and
guarantees which exist;
- the conditions for cancelling the contract,
where it is of unspecified duration or a
duration exceeding one year.

Art 4

Traders shall be required to give consumers
... written notice of their right of
cancellation. (Such notice) shall be given to
the consumer.

d) Transparency of information

Art 4 (Prior information)

(2) The information referred to in
paragraph 1, the commercial purpose of
which must be made clear, shall be
provided in a clear and comprehensible
manner in any way appropriate to the
means of distance communication used, ...
Art 7 (Performance)

The consumer shall be informed of this
possibility in a clear and comprehensible
manner.

d) Transparency of information

Art 4

Such notice shall be dated and shall state
particulars enabling the contracts to be
identified.

any comparable statement of principle is
lacking
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e) Legal consequences of a violation of the
duty to instruction

Art 6 (Right of withdrawal)

(1) ...
If the supplier has failed to fulfil the
obligations laid down in article 5, the
period shall be three months....

e) Legal consequences of a violation of the
duty to instruction

Art 4

(3) Member States shall ensure that their
national legislation lays down
appropriate consumer protection
measures in cases where the information
referred to in this Article is not supplied.

f) Information of the consumer on the
directive

Article 16 (Consumer information)
Member States shall take appropriate
measures to inform the consumer of his
national law transposing this Directive
and shall encourage, where appropriate
professional obligations to inform
consumers of their codes of practices.

f) Information of the consumer on the
Directive

2. From Means Specific Regulation to Instrumental Regulation of Information

Both Directives impose information duties on the supplier. The Doorstep Selling Directive
enshrines the regulation of information through a notification procedure by requiring information
be given on the right to withdrawal. It regulates the supply of information in a rather simple two-
step procedure by splitting the supply of information into instruction on the right of withdrawal
and confirmation of the instruction about the right of withdrawal. Information supply focuses on
the right of withdrawal. Identification of the supplier, address and identification of the contract is
bound to the notice of the right of withdrawal. The Distance Selling Directive goes one step
further. The supply of information is no longer bound to the right of withdrawal. The right of
withdrawal is one element of the information, which the supplier has to submit to the consumer
prior to the conclusion of the contract. Information supply is a prerequisite for the negotiation
and the conclusion of the contract. This becomes even more clear with respect to the need to
confirm the supply of information.

The two-step mechanism which can be found in a rudimentary form in the Doorstep Selling
Directive is more fully developed in the Distance Selling Directive. Such an approach implies a
different concept of the notion of contract. The supplier has to submit in distance selling
contracts all information on the essentialia negotii. The basic information duties of the Doorstep
Selling Directive are further spelt out in the Distance Selling Directive. The Doorstep Selling
Directive contains the duty of the supplier to provide the name and address of a person against
whom that right may be exercised. The information is bound up and concentrated on the
existence and the execution of the right of withdrawal. Beyond this level of information the
Distance Selling Directive specifies a range of information duties. They may be structured into
information which concerns the supplier and his intentions, information on the goods and
services and the relevant selling modalities, information on the duration of the contract, and last
but not least information on possible disturbances in the performance of the contract or the
minimum duration of contracts for the supply of products or services to be performed
permanently or on a recurrent basis.
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The Distance Selling Directive distinguishes clearly between pre-contractual and post-
contractual information. Both Directives bind the supply of information to a specific form, in the
case of the Doorstep Selling Directive it is the written form, in the case of the Distance Selling
Directive it is necessary to distinguish between the information which may be supplied prior to
the conclusion of the contract where the supplier is free to choose the form and the written
confirmation under Art. 5 of the Directive which has to be done either in a written form or on a
durable medium. There is, however, a third level of minimum information which has to be
supplied in a written form anyway.99 If the supplier does not provide the necessary information,
he will be penalised. The Doorstep Selling Directive puts the shaping of possible consumer
protection measures in the hands of the Member States, whereas the Distance Selling Directive
stipulates, along the lines of the timeshare Directive 94/47,100 that the right of withdrawal is
prolonged to three months.

The Doorstep Selling Directive shall compensate for the risks which result from the surprise
effect when the consumer is contacted at home or outside the business premises. Although the
Doorstep Selling Directive concerns specific marketing techniques, it does not contain rules
which are directly related to these techniques nor provides clearer guidance on its legal handling.
That is why the Doorstep Selling Directive has to be understood as legalising and legitimising
marketing methods, provided that the consumer has a right of withdrawal. The Distance Selling
Directive on the other hand intends to pave the way for a new marketing method. Consumer
protection rules shall help to make this new marketing technique socially and politically
acceptable and give a clear legal framework to it. The transparency principle laid down in Art. 4
§ 2 has to be read in that context. Originally it was suggested also to regulate the use of
languages in distance selling contracts. The final version leaves it to the Member States to decide
on the use of languages, consideration 4. The European Court of Justice has, however, narrowed
down in Colim101 the way in which Member States may regulate the use of their respective
language(s).

How Community Law develops, may be studied in the development of the obligation imposed
on Member States to inform the consumer on his rights under EC secondary law. There was no
such reference in the Doorstep Selling Directive. The Distance Selling Directive introduces such
an obligation in Art. 16, Directive 9944/EC on the Sale of Consumer Goods and Associated
Guarantees102 reiterates the obligation in Art. 9 thereby contributing to the establishment of a
new information policy.103

3. Proposal for a Common Concept

The key question is to what extent the information duties may be separated from the notification.
One might have to consider possible differences between the two types of contracts. The
differentiation between pre- and post-contractual information presupposes that the conclusion of
the contract may be clearly broken down into different stages which may, in themselves, be

                                               
99 This is our reading of the Directive, H.-W. Micklitz/N. Reich, Die Fernabsatzrichtlinie im deutschen Recht,

1998, Rdnr. 52.
100 OJ L 280/83, 29.10.1994.
101 ECJ, 3.6.1999, C-33/97 Colim against Bigg’s Continent, ECR 1999, I-nyr, with comment by N. Reich

EUZW 1999, 464.
102 OJ L 171/12 et seq., 7.7.1999.
103 Cf. H.-W. Micklitz, Die Verbrauchersgüterkauf-Richtlinie 99/44/EC, EuZW 1999, 485, 492.
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regarded as a continuum, but nevertheless be separated clearly from each other. This is the
background for the regulation in the Distance Selling Directive. The information the supplier has
to provide prior to the conclusion of the contract concerns an early stage in the contractual
environment. It is only after the conclusion of the contract that the supplier has to provide full
information in writing or a durable medium. The situation in doorstep selling contracts might be
different. If the consumer decides to contact with a representative or agent of a direct selling
firm, he then enters into a situation which is quite comparable to the standard case of purchase.
Both parties are physically present. There may well be a pre-contractual and a post-contractual
stage, but both stages have to take place between parties that are physically present during the
conclusion of the contract. A trade representative or an agent may easily fulfil the information
requirements that are laid down in Art. 4. He may explain to the consumer the detailed
requirements that might form the basis of the contract. The Doorstep Selling Directive in its
present form already contains such a two-step procedure. An adaptation to the Distance Selling
Directive would only develop the differentiation and adapt it to the rules of the Distance Selling
Directive. That is why all in all one must conclude that the two-step procedure may be equally
valid for both types of marketing methods.

It is then only a little step to transfer the scope of information enshrined in the Distance Selling
Directive to a revision of the Doorstep Selling Directive. Again some basic rules are already
contained in Art. 4 of the Doorstep Selling Directive, where the notice refers to the ‘particulars’
enabling the contracts to be identified. This ruling is a condensed version of an earlier much
more comprehensive draft which comes near to the current Distance Selling Directive.104 The
point at stake is much more about the extent to which the scope of information provided for in
Art. 4 of Directive 97/7/EC complies with the needs of an effective consumer protection policy.

The formal requirements in both Directives can easily be harmonised. The basic distinction
between the pre-contractual information which is not bound to any form and the post-contractual
information where form requirements come to bear should be maintained. This is all the more
true as the trade representative in doorstep selling contracts will normally contact the consumer
and provide the information prior to the conclusion of the contract or equally orally. The written
confirmation of the information provided for in Art. 5 of the Distance Selling Directive finds its
counterpart in Art. 4 of the Doorstep Selling Directive which requires that the supplier provide
the consumer with a written notice of his right of cancellation. That means that the Doorstep
Selling Directive in its existing form recognises the need to supply the consumer with written
information. It would only be the scope of information that would be extended but not the form.
One may equally consider the opportunity for the supplier to provide to the consumer the
information not in writing but in a durable medium. Such an opportunity might be provided for,
although in practice such a rule would probably not be applied.

Much more important is the transfer of Art. 4 of Directive 97/7/EC to doorstep selling contracts.
The transparency principle is broadly recognised in European law now. So it should be possible
to incorporate in the revised Doorstep Selling Directive a ruling that comes near to Art. 4 § 2.
Such a transparency rule, however, shall not be related to the use of any specific language. The
question of language is in itself too complicated an issue, if any rule were to be adopted it would
be better that a common rule for all consumer Directives was adopted. So long as such a decision
has not been taken it shall remain for the Member States to decide whether they oblige the
supplier to use the native language of the consumer.

                                               
104 Cf. Art. 3 of the draft proposal on doorstep selling, OJ C 22/6 et seq., 29.1.1977, reprinted in H.-W.

Micklitz/N. Reich, Die Fernabsatzrichtlinie im deutschen Recht, 1998, p. 132 et seq.
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The differences in the degree to which the legal consequences of a violation of the duty to notify
vary between both Directives is striking. The Distance Selling Directive adopts grosso modo the
solution first developed in the Time Sharing Directive 94/47. Any violation of the duty to inform
the consumer, inter alia, on his right to cancellation entails a prolongation of the period of
withdrawal for up to three months. The Doorstep Selling Directive leaves the legal consequences
to the Member States. The result is that the Member States have chosen quite different solutions
to guarantee the protection of the consumer.105 Harmonisation of the legal consequences might
be necessary and be realisable along the lines of the model now laid down in Art. 6 of the
Distance Selling Directive. However, a revision might have to consider whether there is a need
to provide for sanctions in case the consumer has not been informed on his right of withdrawal at
all. The three months period might expire and the consumer lose a right he does not even know
of.106

The obligation of the Member States to inform the consumer about his rights under the Directive
should be integrated along the line of Art. 16 of the Distance Selling Directive.

IV. Performance and Payment Modalities

As there are no such rules in the Doorstep Selling Directive, the decision which has to be taken
focuses on the question whether, and to what extent, the relevant articles in the Distance Selling
Directive contain common rules whose scope might be extended.

1. Comparison of the Two Directives

Directive 97/7/EC (Distance Selling) Directive 85/577EEC (Doorstep Selling)
Article 7 Performance

a) The duty to perform

(1) unless the parties have agreed
otherwise, the supplier must execute the
order within a maximum of thirty days...

b) Information on the non availability and
the right to refund

(2) Where a supplier fails to perform his
side of the contract on the grounds that the
goods or services ordered are unavailable,
the consumer must be informed of this
situation and must be able to obtain a
refund of any sums he has paid as soon as
possible and in any case within 30 days.

c) Reservation of the right of modification

No rules

No rules

                                               
105 Cf. Part. I.A.II.
106 Cf. J.G. Meents, Verbraucherschutz bei Rechtsgeschäften im Internet, 1998, 202.
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(3) Nevertheless, Member States may lay
down that the supplier may provide the
consumer with goods or services of
equivalent quality and price provided that
this possibility was provided for prior to
the conclusion of the contract or in the
contract. The consumer shall be informed
of this possibility in a clear and
comprehensible manner...

Article 8 Payment by card

d) Payment by card

Member States shall ensure that
appropriate measures exist to allow a
consumer:

- to request cancellation of a payment
where fraudulent use has been made of
his payment card in connection with
distance contracts covered by this
Directive;

- in the event of fraudulent use, to be
recredited with the sums paid or have
them returned.

No rules

No rules

2. Proposal for a Common Concept on Performance and Payment Modalities

The Distance Selling Directive treads new paths in the regulation of contract performance and
payment modalities, although it further develops existing approaches to be found in the package
tour Directive. The step forward concerns the attempt to integrate existing piecemeal regulation
into a common and coherent concept. That is why the two articles in the Distance Selling
Directive may well be understood as bearing a model character that could be extended far
beyond the distance selling sector. Art. 7 § 1 obliges the supplier to execute the contract within a
maximum of 30 days. Art. 7 § 2 grants the consumer a right to a refund, Art. 7 § 3 formulates the
reservation of the right to modification as already found in Art. 5-7 of the Package Tour
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Directive 90/314.107 Art. 8 governs payment by card. Different attempts to establish an
insolvency fund finally failed, because a horizontal approach seemed to be more appropriate, at
least in the long run.

The new set of rules on contract performance and on payment provoke a number of very basic
questions that need to be resolved concerning the interplay between EC law and national law.
Art. 7 § 1 creates a new category of EC law, that means non-mandatory rules that have to be read
in the context of Directive 93/13 on unfair terms.108 ”Unless the parties have agreed otherwise”
may be understood as saying that the supplier is given no right to prolong the obligation to
perform the contract beyond the 30 days in standard business conditions. An individual
agreement is needed, otherwise the supplier fails to comply with the Distance Selling Directive.
A similar issue appears in the context of Art. 7 § 3 where it has to be decided whether the
supplier may be allowed to inform the consumer in a clear and comprehensible manner on his
right of modification in standard business conditions. A simple reference in standard contract
terms will certainly not suffice to comply with Art. 7 § 3, although one may wonder whether a
reference in bold letters and kept separate from the rest of the standard terms could meet the
requirements of the Directive. But foreseeable difficulties in its application should not bar the
transfer of the rules laid down in Art. 7 to the revised version of the Doorstep Selling Directive.

Art. 8 on payment by card raises an even stronger concern. The Commission had originally in
mind to deal with all questions that come up whenever the consumer pays with a credit card and
informs the supplier via one of the new communication techniques of his credit card number or
his pin code.109 This approach has not survived the legislative process within the Community.
However, the problem remains and, again, one may look for a solution that reaches beyond
Distance and Doorstep Selling. The notion of ‘fraudulent use’ does not contain any reference to
penal law. It should be understood as covering all sorts of unauthorised use of the card.110 Art. 8
as it stands today prohibits the shifting of the burden of proof in standard business conditions
onto the consumer concerning whether the card has been fraudulently used.

VI. Binding Character, Redress and Complaint System

1. Comparison of the Two Directives

Directive 97/7/EC (Distance Selling) Directive 85/577/EEC (Doorstep Selling)
a) Mandatory character

Art. 12 (Binding nature)

(1) The consumer may not waive the rights
conferred on him by the transposition of
this Directive into national law.

a) Mandatory character

Art: 6

The consumer may not waive the rights
conferred on him by this Directive.

                                               
107 OJ L 158/59, 23.6.1990.
108 OJ L 95/29, 21.4.1993.
109 Cf. Art. 12 of the original draft, COM (92) 11 final SYN 411.
110 Cf. N. Reich, Die neue Richtlinie 97/7/EG über den Verbraucherschutz bei Vertragsabschlüssen im

Fernabsatz, EUZW 1997, 581, 586, R. Pichler, Kreditkartenzahlung im Internet, NJW 1998, 3234.
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b)Protection against insolvency

Art. 7 (Performance of the contract)

(1) Unless the parties have agreed
otherwise, the supplier must execute the
order within a maximum of thirty days
from the day following that on which the
consumer forwarded his order to the
supplier.

(2) Where a supplier fails to perform his
side of the contract on the grounds that the
goods or services ordered are unavailable,
the consumer must be informed of this
situation and must be able to obtain a
refund of any sums he has paid as soon as
possible and in any case within 30 days.

b) Protection against insolvency

no comparable rules

c)  Redress

Art. 11 (Administrative and judicial
redress)

(1) Member States shall ensure that
adequate and effective means exist to
ensure compliance with this Directive in
the interests of consumers.

(2) The means referred to in paragraph 1
shall include provisions whereby one or
more of the following bodies, as
determined by national law. May take
action under national law before the
courts or before the competent
administrative bodies to ensure that the
national provisions for the implementation
of this Directive are applied: a) public
bodies or their representatives;
b) consumer organisations having a
legitimate interest in protecting
consumers;
c) professional organisations having a
legitimate interest in acting.

(4) Member States may provide for
voluntary supervision by self-regulatory
bodies of compliance with the provisions
of this Directive and recourse to such

c) Redress

No rules



111

bodies for the settlement of disputes to be
added to the means which Member States
must provide to ensure compliance with
the provisions of this Directive.

d) Complaint system

Art. 17 (Complaint systems)

The commission shall study the feasibility
of establishing effective means to deal
with consumers' complaints in respect of
distance selling.

2. From Punctual Enforcement Rules to European Redress

Both Directives grant subjective rights to consumers in the meaning given to them by the
European Court of Justice that cannot be reduced either by the parties or the national legislator.
Suppliers are not allowed to exclude these rights in standard business conditions, the consumers
are not permitted to give the rights up. Such a concept complies with the overall understanding
that the consumer shall participate in the further development of a European legal order through
exercising his rights. At the national level there are more and more attempts to re-introduce the
private autonomy of the consumer freely to renounce of his individual rights in individual
agreements made with the supplier.111 Such attempts are not in compliance with the character of
subjective rights. They have to fulfil a double function:112 they are means to guarantee effective
legal protection, but at the same time they have to give full effect to Community Law. That is
why the wording of Art. 12 § 1 of Directive 97/7/EC may be somewhat misleading. The
Directive grants subjective rights to consumers. These rights are derived from Community Law
and do not only come into existence once they have been transposed into national law.113

The differences in the shaping of the redress mechanisms between the Doorstep Selling Directive
and the Distance Selling Directive underline the progress in European integration. Whereas the
Doorstep Selling Directive is restricted to giving the consumer a right to notify his withdrawal,
the Distance Selling Directive uses such a right to notification just as a first step to a more
comprehensive set of redress means. It was one of the main objectives of the Commission to
introduce trans-border redress mechanisms especially in the field of Distance Selling
Contracts.114 The Commission had in mind to introduce a trans-border group action or a trans-
border administrative control, a goal which has now been achieved in Directive 98/27/EC115.
That is why the gap left in the Distance Selling Directive is somewhat compensated for. Art. 12 §
2 of the Distance Selling Directive obliges the Member States to install a group action
particularly for consumer organisations that have a legitimate interest in protecting consumers.
                                               
111 Cf. for Germany, A. Fuchs, Zur Disponibilität gesetzlicher Widerrufsrechte im Privatrecht, AcP 196

(1996), 313.
112 Cf. F. Snyder (ed.), Constitutional Dimensions of European Economic Integration, 1996; N. Reich, A

European Constitution for Citizens: Reflections on the Rethinking of Union and Community Law, ELJ 3
(1997), 131.

113 Cf. N. Reich, Die neue Richtlinie 97/7/EG über den Verbraucherschutz bei Vertragsabschlüssen im
Fernabsatz, EuZW 1997, 581, 587.

114 Cf. Art. 13 of the original proposal, COM (92) 11final SYN 411, 21.
115 OJ L 166/51, 19.5.1998.
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Directive 97/7/EC seems to be more explicit and to put an end to the legal debate whether
secondary Community Law provides for a binding obligation on the Member States to introduce
a group action for the benefit of consumer organisations.116

Even the much more advanced approach contained in the Distance Selling Directive does not
really manage to set up a European complaint system. All that has been achieved is a rather weak
wording in Art. 17 of Directive 97/7/EC that mandates the Commission to investigate existing
complaint procedures in the Member States and at the European level and to make appropriate
proposals, if necessary. The 21st consideration demonstrates that the Commission has in mind to
develop dispute settlement procedures that deal likewise with trans-border conflicts.

3. Proposal for a Common Concept

There is no substantial difficulty in adapting the Doorstep Selling Directive to the Distance
Selling Directive as far as matters stand. European Community law has undergone substantial
progress, especially in the field of legal redress. If one follows the logic of European law making
it is reasonable to assume that the progress achieved in the Distance Selling Directives can be
integrated into the revised version of the Doorstep Selling Directive. The real challenge seems to
be how and to what extent the subjective rights which can be derived from secondary
Community Law have to be co-ordinated with the collective redress mechanisms. Here lies a
potential for further development which concerns not so much law making but the application of
EC law in practice.

A possible revision of the Doorstep Selling Directive should consider, however, to what extent it
might be possible to overcome shortcomings in the Distance Selling Directive itself. It would be
not very helpful to introduce into a revised Doorstep Selling Directive legal mechanisms that fall
short of what is needed for effective consumer protection. One point might be mentioned here. It
concerns the shaping of effective trans-border complaint procedures. The revised Doorstep
Selling Directive should reach beyond Art. 17 of the Distance Selling Directive and provide for
concrete proposals in order to pave the way for handling consumer complaints.

                                               
116 Cf. Case 82/96, R.v. Secretary for Trade and Industry, ex parte: CA/Which, OJ C 145/3, where the English

consumer organisations intended to bring a case to Luxembourg in order to know whether directive
93/13/EC contains such an obligation. The litigation has lost importance, as the British Government has
amended the respective regulation accordingly; cf. as background information J. Dickie, Art 7 of the Unfair
Terms Directive, Consumer Law Journal 1996, 112 and Ch. Willett, From reindeers to confident
consumers: UK bodies and the unfair terms directive, in: H.-W.Micklitz/N. Reich (eds.) Public Interest
Litigation before European Courts, 1996, 403.
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PART II. THE NEW ASPECTS I – NORMATIVE RECONSTRUCTION AND
EMPIRICAL ANALYSIS

A. Methods of Analysis

The empirical part of the study examines the organisational structure of the distribution system
in the direct selling business. Empirical research shall contribute to analyse complex
organisational proceedings in order to make them accessible to legal valuation. The sociological
part of the data analysis enables the transfer between subject-related actions and formal
structures (e.g. contracts). Especially in marketing business, subject-related behaviour plays an
important role because it forms an integral part in the organisation structure of formal
proceedings. Marketing represents a significant part of the business.117 In order to distinguish
between the common doorstep selling (Single Level Marketing), the modern form of multi-level
distribution (Multi Level Marketing) and Snowball and Pyramid schemes, the structural
characteristics have to be elaborated.118 Charts may help to show to which of the structural forms
(hybrid organisation forms) a company might be attributed.119

The Charts are the result of an analysis drawn from company brochures and documents from
associations120 and verified by way of interviews with practitioners working in the field121.
Visualised information helps to dismantle the over-complexity of facts and organisational
proceedings and to break them down into comprehensible elements. The visual presentation
illustrates the applied marketing strategies. At the same time such an approach allows us to
contrast the suggested simplification of written and oral statements with its real, often much
more complex, contents. Simplification of complicated organisation proceedings is presumed to
constitute a business strategy which gives the impression that lack of transparency might
sometimes be a subject of an intended policy.

As a first step, the legal relations between the acting persons are in the forefront of the analysis.
The normative reconstruction of the pre-contractual and contractual relations are indicative for
the conclusion of the contract. As direct selling companies almost exclusively122 work with
independent agents or traders, these contracts differ from those concluded in traditional
commerce. The standard case of a commercial transaction is regarded as a model.

As a second step, the social interaction between the different persons involved are classified. Its
reconstruction enables us to show the value and influence on the later legal relation. Standardised
patterns of interactions serve to transform informal social into formalised legal relations. It is
proven to be helpful to separate all kinds of contracts and contractual partners as a means to
dismantle complex organisational proceedings. The Charts outline the participating institutions
and individuals. They help to express the connection between social and professional groups and

                                               
117 This finding is already a result of the analysis. With the help of the charts, the influence of informal on

formal structures can be shown.
118 Due to the competition, the companies differ from each other in their presentation even if they offer similar

products.
119 The marketing mix is a favourite form in order to react on fast changing markets.
120 The company brochures and the documents from associations are listed in Annex I.
121 The interviewees are listed in Annex II.
122 That means that this particular trade rarely has employees.
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their way of communication. Thus, the intentions and objectives of the communicating parties
can be more readily understood.

The information thus obtained allows us in a third step to develop a set of hypothesis which
help to reveal deeper levels of the problems. This set of hypothesis prepares the ground for the
so-called ‘should be analysis’ in which the findings out of the normative reconstruction are
condensed. Such an approach enables to pinpoint structural problems of a market strategy that
overtly relies on seemingly simple contractual relations and marketing strategies. That is why it
is possible to dismantle the main issues already on the basis of the normative reconstruction. The
‘as it is analysis’ is meant to verify these normative findings. Open interviews123 with selected
members of companies, representatives of marketing associations and independent direct sellers
have been undertaken to contrast the set of hypothesis with present business practice. At the very
end, two hearings have been held, one with the European Direct Selling Association, the FEDSA
and its members and another one with the European Consumer Organisation, BEUC and its
members. These hearings have been guided by a set of three questionnaires, in which the
findings have been condensed.124

B. Overview to the Charts (Charts I and II)125

In order to comprehend the marketing organisation of the direct selling business, the so-called
standard case of a sales transaction is presented in Chart I. The standard case serves as a model
and shall help to better understand the following visual presentation, regardless of whether
Single Marketing, Multi Level Marketing or Snowball and Pyramid Sales is concerned. This
auxiliary means is used for a better orientation if differences from the standard case lead to the
question why certain marketing practices are used and which consequences they have.

The structural scheme for the following Charts is identical for all four marketing practices. In
Chart II the participating institutions which are acting at different levels are presented.
"Institutions"126 means a generic term for social groups. It shows the structure of the legal and
social relationships of the acting institutions. The reader has to make himself familiar with only
three symbols: a house127 representing the associations, a square128 representing the companies
and a circle129 representing individuals. The choice of the same symbol (circle) for dealer and
consumer results in the matter of investigation. Multi Level Marketing as well as Snowball and
Pyramid Selling rely on the recruitment of consumers as a basis of their marketing concept. The
same symbol is deliberately used in order to weld two social groups (dealers and consumers) into
one which is meant to multiply itself although both groups must in fact be kept separated from

                                               
123 Open interviews are a standard means in empirical social research. A dialogue between the interviewer and

the interviewee shall be initiated and this dialogue shall be stored in order to verify and/or enlarge defined
hypotheses. The interview is recorded and, if requested, a copy is supplied to the interviewee. The
interview may be transcribed in order to pave the way for a deeper and much more comprehensive analysis.

124 The set of questionnaires is presented in Annex III. The three charts have not been distributed, but the
hearing has been structured along the lines of these questions and hypothesis.

125 See Annex IV, Chart I and II.
126 The term "institution" has to be understood in a sociological and legal sense. The consumer is synonymous

for a role which every person consuming goods or services exercises during that particular time. In the
frame of law, the private final consumer is especially protected.

127

128

129 
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each other. The action radius of all participating groups and protagonists is examined from a
"neutral position"130. As the companies are operating at the international market, the viewpoint
of the reader would otherwise be different at the local or international level.

The legends of the Charts explain with the help of arrows the unilateral or bilateral
communication of the interactive parties. The rhombi131 (designated in the Charts and the text as
‘instruments’) describe the content of the communication in every single proceeding. Each
marketing strategy (Single Marketing, Multi Level Marketing, Snowball System and Pyramid
Selling) is assigned to several Charts with different statements. If the Charts were put up on each
other with the help of transparent foils, the normative complexity contained in the diversity of
the contractual and communication relations would become transparent. For the purpose of a
better understanding it is suggested to read the following text together with the Charts in Annex
IV.

I. The Standard Sales’ Case as a Model for the Distinctive Character of Other
Forms132

Chart I only shows three levels because the original role of the buyer/consumer shall be
explained with the help of a standard sales contract. The consumer chooses a product, concludes
a sales contract, pays and receives the product. This possibility exists in the traditional
commerce, distant sales or doorstep sales. Therefore, the arrangement of the figures is not to be
understood a hierarchical order. The internal company structure does not interest the consumer.
The attention focuses on the contractual relations of the seller and the consumer notwithstanding
the type of the contractual relations be it with the entrepreneur, an employee, a manager or an
independent dealer. The chain of commerce ends with the consumer . This is important in order to
understand the following Charts, as every deviation is measured against the standard case.

II. Chart of Institutions133

In Chart II the different types of institutions and their activities are described. After reviewing
the levels at which they operate, their relations with each other are presented. This categorisation
remains the same for all four types of direct selling strategies.134

The associations (with the symbol of a house) are operating at the international, European and
national level. They represent the interests of their members which act according to the
guidelines of the associations. Companies at an international level (squares) are acting from the
head quarters of their mother company (international level) with affiliated companies at a
national level.135 If the mother company has its head quarters outside of Europe, one of the
affiliated companies is usually responsible for the representation in Europe. The national
affiliated companies are responsible for the implementation and development of the business

                                               
130 That means, in every country each protagonist is considered in the same way.

131

132 See Annex IV, Chart I. Direct Selling Structure - The Standard Sales' Case.
133 See Annex IV, Chart II. Direct Selling Structure - Chart of Institutions
134 The interactive relations in the charts are broken down into three groups: Single Marketing, Multi Level

Marketing, Pyramid or Snowball/Chain-letter System.
135 Therefore, the quarters are multiplied.
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strategies pursued by the mother company. They have to transfer the orders of the mother
company into national structures. Successful recruiting and monitoring of salespersons (at a
regional and local level) is considered one of the relevant balances next to the amount of sales.
As the direct selling system on the whole136 is meant to multiply the number of dealers, the
relevant positions are symbolised in the Charts as circles137 one behind the other. This is done so
for the better understanding, however, it is almost impossible to give a fully fledged example in a
graph.138

The marketing concepts of the mother companies determine the kind of hierarchies between the
salespersons. The various (here not mentioned) titles for the salespersons indicate the level in the
hierarchy to which they belong. Each company uses its own vocabulary.139 In order to allow for
a standardised comparison generic terms140 are used as synonyms for the hierarchical relation.
Each field of activity is explained in the legend. If two activities are exercised by one and the
same person, the characteristic feature of the overall marketing structures described further
below may already be realised. The terms Sponsor and Fostersponsor have been taken from the
companies' brochures. The term sponsor141 is used for somebody who recruits and promotes
laymen in the direct selling business. He makes profit with the sales of persons recruited by him.
If recruited dealers recruit new laymen and if the latter continue, as intended, the recruiting
activity thereby creating further levels, so-called downlines are developed. The percentage of the
participation in the sales of the downline grows the higher a sponsor climbs up in the hierarchy.
The Fostersponsor is a national successful sponsor, who starts creating new downlines in
international business transactions.142

III. Single Level Marketing

1. Relationship between Company and Agents

a) Pre-contractual Relations – Chart III.1.1.143

From the national point of view, only three levels are relevant at which the persons/companies
are interacting. The companies144 transfer the concepts of the mother companies into relevant
national structures. The shaping of contract is subject to the national law. Before a contract is
concluded between one company or a regional representative and a potential independent
salesperson, information is exchanged in order to see if the partners are willing to enter into

                                               
136 Regardless whether Single, Multi Level Marketing or Snowball and Pyramid Systems are concerned.

137 
138 As an example for a sponsor at the fifth level, a graph has been developed in order to make clear how the

sponsor benefits from the downline.
139 The titles of managers and directors are additionally provided with a name of a precious stone. The level is

related to the value of the gem.
140 The terms have been adopted from the glossary of terms of the FEDSA.
141 The sponsor has started his business activity as a layman seller and has recruited during his further career

customers and other laymen interested in selling themselves.
142 During the interviews, the interviewed persons were challenged with the transparency of the accounting

system.
143 See Annex IV, Chart III.1.1. Single Level Marketing - Relationship between Company and Agency - Pre-

Contractual Relations
144 The squares one behind the other symbolise that these companies have affiliated companies in other

countries, i.e. they are acting at the international market.
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commercial relations with each other. The criteria of the pre-contractual relation in the
communicational level are designated by the company or the regional representative under the
keyword "information" and "cost-benefit-analysis" for the new salesperson. The new salesperson
needs to know the criteria, when he is acting as an agent or trader145 which means that he bears
the responsibility for his own business. He must decide himself whether he obtains the necessary
qualification already or whether additional education or training would be useful or even
necessary. Employed salespersons are not typical for the direct selling business. For the purpose
of this study, their status is not relevant.146

Some companies employ managers who work as a sales manager, at a regional or local level.
The independent manager (entrepreneur) at the regional level connects the company to the
independent salespersons. If the company has chosen commission agents as a possible legal
form, the commercial or regional representation may be allowed to recruit its own independent
salespersons (agents or traders). The commission agent recruits new salespersons and exercises
the same functions as the company in order to inform the new salesperson.

Next to his own sales activity, the coach agent supervises a limited number of
sellers/consultants. Within his activities, he recruits new sellers and informs them about their
tasks and functions and the contractual obligations. He usually receives a small present (money
or products) for each recruitment.

b) Contractual Relations – Chart III.1.2.147

The internal organisational structure of each company determines the contractual relations. Some
companies follow the classical system. They conclude contracts with the independent
salespersons. The independent salespersons receive a commission for contracts concluded
between the company and the customer through the salesperson. It is also possible that the direct
selling manager148 of the company concludes the contract with new dealers because he is acting
in the name and on behalf of the company.

If a salesperson has proven to be successful, he can receive the position of a coach agent and get
in turn a super commission. Usually, there are separate contracts on the obligations, rights and
remuneration of a coach agent.

Salespersons and coach agents149 have similar contractual obligations and rights, even if there
are no contractual relation with the company itself but with a commission agent. The distribution
contract concluded between the company and the commission agent constitutes the basis for the
shaping of relationship between district or local agencies and the salesperson if the latter intends
to sell products of the company.

                                               
145 The companies have different concepts. It is not important for this study whether the respective salesperson

is an agent, trader or franchisee. The important question of fictious self-employment is not discussed,
either.

146 This is especially true in situations where a large number of employees receives a low salary and their work
is paid by way of commissions, i.e. where there are treated like independent salespersons
(Außendienstmitarbeiter).

147 See Annex IV, Chart III.1.2. Single Level Marketing - Relationship between Company and Agents -
Contractual Relations.

148 He is usually acting as a distribution manager, regional or local manager.
149 The coach agents usually continue their sales activities themselves next to the functions of a coach agent.
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The obligations and rights between the company and the salespersons are listed up in detail.
They concern likewise the contractual relations between commission agent and the salespersons.

2. Relationship between Company and Consumers - Contractual Relations - Chart III.2.150

In the classical direct selling system, the independent sellers conclude a contract with the
customer in the name of the company. The customer receives the goods from the direct selling
company and pays directly to the company. This contractual relation between the company and
the customer is the standard case of a sales transaction (see Chart I)151.

For the consumer it does not make a difference whether he concludes the contract directly with
company and with the commission agent. This is due to the existence of the distribution contract
between the company and the commission agent. The company surveys and monitors the
activities of the commission agent. The only difference being that the delivery of the goods and
the payment is carried out in the later case by the salesperson himself. The contractual relation152

between the customer and the commission agent corresponds with the standard case, because the
customer has no contractual relation with the salesperson. The independent sales person acts in
the name and on behalf of the commission agent.

3. Relationship between Agents and Consumers – Chart III.3.153

The information here given does not deal with formal contractual relations between the
independent salesperson154 and the customer. Special attention is drawn to the communication
relationship, in order to take it as a yardstick155 for the interaction in Multi Level Marketing and
Snowball and Pyramid systems. The reconstruction of the interaction patterns encompasses the
way from informal business contact to formal contractual relations. Motivations and intentions
play a special role. Due to the keen competition in the sales business, creativity is needed in
order to catch the favour of the customer to conclude a sales contract. However, it is important, if
a distribution system aims to establish a constant engagement between customers and dealers.
The main interest to bind a customer to a brand needs wide-ranging strategies in order to involve
him for a longer period of time. The essence of the direct selling is to demonstrate and sell
products to the customer in a private atmosphere. This often happens with groups of interested
persons, e.g. home-parties. The seller depends on finding interested persons who are willing to
accept his offers. Potential customers must be prepared to invite the seller to their homes. The
seller hereby has to obey the rules on unfair advertisement. He is only allowed to enter private
rooms on request of the customer and not against his will. The circle of customers spreads
mainly by recommendations of other customers. A new customer must consent with the
recommendation. If the customer does not object to being approached, he will invite the seller to
his home, a sales contract is concluded, the goods are delivered and the price is paid. This may
be regarded as a standard case of a sales transaction.156 The dealer is motivated because he earns
                                               
150 See Annex IV, Chart III.2. Single Level Marketing - Relationship between Company and Consumers -

Contractual Relations.
151 See Annex IV.
152 The relevant contractual obligations and rights are the same for the distribution companies or commission

agents and the customer.
153 See Annex IV, Chart III.3. Single Level Marketing - Relationship between Agents or Consumers.
154 Because the independent salesperson is acting in the name and on behalf of the commission agent.
155 Just as the standard case of a sales transaction which serves as a yardstick for the contract.
156 If the customer so wishes, the same procedure can be reiterated at any time.
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a part of the purchase price, the buyer is motivated because he wants to become owner of the
good. The mutual intentions are obvious and known to both participants. From the acceptance of
the application up to the acceptance of the goods, the participants enter into a relationship157

which relies on the basis of an "interaction contract"158. If the dealer wants to recruit new
distribution partners among his customers, a different interaction contract must be concluded.
The criteria of transparency have to be similar to the conclusion of a sales contract. The person
who is to be recruited has to get to know the motivation of the recruiting dealer159 in order to
decide if he wants to become involved in the business.

IV. Multi Level Marketing

1. Contractual Relations160 between Company and Dealer/Sponsor – Chart IV.1.161

The main distinctive feature162 between Multi Level Marketing and Single Marketing is that the
seller is basically a reseller. He first purchases himself the products from his company and sells
them afterwards to his customers. The distributor or dealer has two contractual relationships with
the company of which products he offers as a direct seller.

The first contractual relationship163 is the basis for the business relation and also a condition for
the second contractual relationship. The licence agreement164 entitles (1) the dealer to conclude
subsequent sales contracts with the company. The licence contains (2) the authorisation to
conclude sales contracts with customers165 and receive a commission. (3) The dealer is entitled to
recruit customers as new contracting sales partners. If the recruitment has been successful166, the
so-called sponsor receives a super commission. Some companies require an annual fee for the
conclusion and the prolongation of the licence. The starter kit with presentation material, usually
recommended as being absolutely necessary, has to be paid by the licence holder. Several
companies reimburse the purchase price, if the dealer achieves a certain turnover, others
"support" the so-called starter kit167 by selling it under price. The contracts of sales concluded
afterwards differ from the standard case of a sales transaction. The buyer purchases large stocks
of goods (also products of the same type) which he does not use for his own consumption but
sells them to consumers. As a license holder, the seller enjoys continuous privileges. He receives
the products for a reduced price or gets a commission for the sales contracts concluded between
him and the customer. The dealer accepts the rights and obligations concluded with the
company, even if he has already concluded a sales contract with a consumer and may
                                               
157 Which are described in the chart with the criteria for the respective interaction partner.
158 By this is meant a social contract which contains criteria similar to e.g. a sales contract. If the product, the

price and the delivery have been agreed upon, neither a part nor the whole agreement can be exchanged or
amended without consent.

159 In other marketing plans the dealer is called "sponsor".
160 The pre-contractual relations between the actors do not have to be explained for Multi Level Marketing

because they are subject to similar conditions as Single Level Marketing. More important are the questions
turning around the pre-contractual conditions. The recruitment methods will be referred to in detail.

161 See Annex IV, Chart IV.1. Multi Level Marketing - Contractual Relations between Company and
Dealer/Sponsor.

162 Though not the only one, as there are single level marketing firms who are operating with resellers.
163 The legend lists up the singular obligations and rights.
164 Most companies call it "consultant contract".
165 For further information see Chart IV.3.1.
166 Because the former customer reaches turnover by his own selling activities.
167 The companies use different terms for the basic equipment. The presentation material may consist of

brochures, the product or/and a collection of products.
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immediately hand over the goods to the consumer. He is granted the return the goods back to the
company, if they are undamaged, that means in their original condition. He is then reimbursed at
least 90 % of the purchase price (administration fees up to a maximum of 10 %) if he decides to
resign from business.

2. Monitoring and Surveillance – Chart IV.2.168

A distribution system which aims to entrust the dealer with the responsibility to do his own
business needs other control instruments than a hierarchical distribution system. The independent
dealers are not bound by instructions. However, the companies are forced to supervise their
activities in order to maintain control over the distribution system. The large amount of dealers
could otherwise gain a momentum of its own detrimental to the company. The obligation which
the companies have imposed on themselves to control the distribution system and which can be
looked up in the companies' brochures, can be described as carrying out several control
instances. One possible formal control is the performance of the contracts between dealers and
customers. Any undesired stock taking shall be prevented by a surveillance of the purchases and
the commission accounts. The written obligation of every independent dealer to comply with the
so-called codes of conduct is understood as a control of the system. Sponsors who train the
dealers of their downline with courses and seminars have the function of a supervisor which in
turn shall be accompanied and controlled by the sponsors of the upline.

The ideal view of how it should-be always differs from as-it-is. Whether the direct selling
business complies with the concept of the companies, remains open. Multi Level Marketing
companies promise every new dealer to start his own business - a company. The structure of the
system has the aim that the dealer can look for and find new ways in order to make profit.169 This
will be described in the following Charts.

3. Relationship between Dealers and Consumers

a) Dealer's Perspective – Chart IV.3.1.170

This Chart171 contains the structure of the interaction intentions of the dealer towards his
customers. The first part deals with the initial contact between dealers and consumers. This
includes the following fields: (1) whom the dealer addresses, (2) where and (3) how the contact
happens. By examining the reasons for the contract, the second part is divided in two fields: (1)
how the seller mainly acts with the intention of selling products and (2) that the motivation for
the action of the dealer is mainly based on sponsoring.

The new dealer receives a brochure172 when he concludes a licence contract. This brochure
explains to him how to establish his own business173. Exact instructions concerning the first steps
to undertake advise the newcomer to prepare lists with the names of possible new customers.

                                               
168 See Annex IV, Chart IV.2. Multi Level Marketing - Monitoring and Surveillance.
169 Desires are stirred up by the brochures.
170 See Annex IV, Chart IV.3.1 Multi Level Marketing - Relationship between Dealers and Consumers -

Dealer's Perspective.
171 See in detail the explanations of the instruments in the legend of the chart.
172 The brochure can also contain product information.
173 This is the common language of the companies.
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Older copies of the brochures recommend the dealer to start looking for names among his friends
and relatives.174 Other advises shall help the new dealer to overcome his timidity if he makes his
first visits door-to-door or organises parties. The support of his sponsor is assured. The
newcomer sees straight away how a sponsor behaves. There is a second field dealt with in detail
in the brochures. The now already successful dealer is instructed how to become a sponsor
himself and how to build his own downline. As it is requested to participate in seminars and
training courses, he will learn the methods of sponsoring. The exercises are performed by
sponsors. Which persuasions175 and methods176 are used in these seminars, will remain largely
outside the company’s control. The brochures contain a list in which the new dealer is required
to write down his wishes. A date must be filled in which signifies the time until when the
candidate wants to make his wishes come true The plan shall help to control the personal target
figures, i.e. the dealer determines how much he has to or want to work (sales) in order to obtain
the personal target. As this method is used from the very beginning of the sales activities, it
serves likewise as a self-control for the sponsors. The sponsor too has to determine a target
figures of recruits, if he has wishes he wants to realise. The more recruits are working and the
more sales they achieve, the more commission the sponsor receives and rises in the upline.

b) Consumer's Perspective – Chart IV.3.2.177

The concept of Multi Level Marketing could not work if the consumer were not ready to take
part. Structurally, he has two roles: firstly as a consumer who appreciates the form of doorstep
selling as a possibility to buy and secondly as an opportunity to be recruited as a layman
seller.178

In the first case, this means for the dealer, that he discovers a certain willingness of the consumer
once he has started to make offers and to present his products. The Multi Level Marketing
industry takes up needs which go beyond the consumption of goods. The consumption of
entertainment offers must be understood as an extended form of communication needs. By
offering home-parties, this demand is satisfied apparently without any costs. The consumption
needs for such amusements must be created or kept in order to distribute (almost by the way) the
products.

If a consumer is willing to amuse himself by home selling, the dealer can persuade him easier
that he himself can enjoy the more active role of a lay seller. The momentum of its own which
emerges from the Multi Level Marketing system, that even a layman can and wants to be
promoted to higher positions, is desired. The border between supply (company/sponsor) and
demand (consumer/dealer) sweep away when it comes down to reconstruct motivations179.

                                               
174 Here already starts the problem of controlling. The companies will rarely (be able to) prevent that the

private sphere is economised.
175 The brochures contain pictures of luxurious houses and beautiful landscapes (suggestion of holidays).
176 The fear that Multi Level Marketing industry is close to sects is less important than the possibility to use methods

which may produce dependence. With psychological methods, e. g. the neuro-linguistic programme (NLP) the human
brain can be influenced. The implanted language modules serve as an exercise of behaviour which can produce the
desired results.

177 See Annex IV, Chart IV.3.2. Multi Level Marketing - Relationship between Dealers and Consumers -
Consumer's Perspective.

178 See the more detailed presentation in the Should-be Analysis of Direct Selling as a Normative
Reconstruction, part II. under C.

179 The instruments in the legend indicate various reasons for motivations.
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4. Relationship between Sponsor and Dealer in Chart - Chart IV.4.180

This Chart is restricted to the presentation of the relation between the sponsors and the sales
people. The sponsor takes on other tasks in his actual capacity (as a sponsor), even if he is
obliged to achieve a minimum turnover in directly selling to customers. Depending on the level
in the hierarchy of the downline, recruiting new staff, controlling commissions as well as
organising and performing training seminars predominate. A downline may consist of several
thousand members. If the highest sponsor delegates his tasks of sponsorship to (own) employees,
he is referred to by the companies as an "entrepreneur". The sales of such a personal
management company (almost) exclusively consist of super provisions.181 The sponsor will
concentrate on expanding his downline and pushing his sponsors at the lower levels to recruiting
new staff. The sponsors of the following lower levels share his interest. In supporting their
downline they have the chance of being upgraded to a higher level and gain (more) through the
sales of the dealers at the lower levels. Recruiting and promoting sales at all levels therefore
becomes the centre of sponsors’ interest. Training seminars enable the salespersons to study the
role of the sponsors. The Chart shows that all partners pursue the same interests if they do not
perform exclusively sales activities.

Keeping the standard case182 of a sales activity in mind, it becomes clear that the marketing
concept is not meant to end up the selling chain with the consumer. It aims to integrate him in
the organisation structures, involve him and make him continue the communication chain. The
human basic need for communication is integrated in marketing strategies. The division between
affection and purchase looses importance. Both are united in what may be termed ‘purchasable
affection’. If a consumer has joined in, his development from a dealer to a sponsor lies within the
logic of the marketing scheme. The career ladder is ready to climb up, he has become a part of
the system.

V. Snowball/Pyramid System - The Structure and the Business Practices of
the Systems – Chart V.1.-V.3.183

The promoters and participants of Snowball and Pyramid systems speculate on making fast and
high profits. Both systems consist of endless chains of participants. The persons who want to
participate, have to pay entry fees and purchase a stock of goods184. The costs amortise if the
recruited participant himself recruits new participants and cashes in entry fees. The promoter
receives a percentage of a pro rata basis of the entry fees and pays the canvasser a commission
for the recruitment185. The structure of both system is the same, because always the succeeding
new participant has to pay the profit to the participants at a higher level. A new shareholder
never knows in which position of the hierarchy he enters. Mathematical methods of calculation

                                               
180 See Annex IV, Chart IV.4. Multi Level Marketing - Relationship between Dealers and Consumers -

Consumer's Perspective.
181 He participates in the commission of the dealers by per centage. The companies call it remuneration for

being in charge of the downline.
182 Chart I, Annex IV.
183 See Annex IV, Chart V.1. and Chart V.2. - Snowball/Pyramid System - The Structure and the Business

Practices of the System.
184 Stock taking is only relevant in Pyramid systems.
185 This money is also called "headhunting fee". The promoter receives a headhunting fee of up to maximum

of 50 %.
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have proven that only the participants at the first levels in the hierarchy can make profit, the
others only invest their money and are not able to sell the stocks of goods.

In a pyramid system186, the promoter wants to sell large stocks of goods. He himself recruits the
first buyers, charges them entry fees and sells the first stocks of goods. The first buyers are not
consumers because they do not purchase the goods for the purpose of consumption. They invest
in the stocks of goods187, because the promoter grants them privileges. By recruiting new
customers188, commissions for recruitment, parts of the entry fees and very high trade margins189

are granted. The new dealers recruit interested persons at the next lower levels whom they attract
by the expectation of receiving commissions themselves for the recruitment and getting the
benefit of high trade margins. Every new participants aims to recruit in a short time new
participants himself. The Snowball system is similar to the so-called chain-letter system. In the
beginnings, the playful character, e. g. sending post cards was meant. Nowadays, systems with
high stakes have been created. Similar to the Pyramid System190, the promoter demands a kind of
licence fee for the possibility of taking part in the system. The first buyers receive the right to
sell the licence and share the price with the promoter. The more participants at the lower levels
sell the licences, the higher they rise in the hierarchy and receive more percentages of the sales of
the licence.

The essence of both systems is the recruitment of new participants. The main difference is the
possibilities of realising the promised sales. In a Pyramid System, every participant has at least
theoretically, a slim chance to sell the goods to a final consumer. The snowball system lacks
such a possibility. It can be termed ‘trading with licence fees’. The common characteristics as
well as the differences between Pyramid Systems and Snowball Systems are presented in Chart
V.1. The manner how and with what intention the contact to potential new customers is made
who are then recruited is only slightly different from the Multi Level Marketing methods as
described in Charts IV.3.1., IV.3.2. and V.4.191 Multi Level Marketing companies differ,
however, from Pyramid and Snowball Systems by the obligation to take back unsold goods (so-
called "buy-back guarantee") and preventing the pipeline filling/inventory loading. Multi Level
Marketing aims, as the name already says, to develop many levels. The marketing concept is
based on the recruitment of new participants. The sponsoring system is in its structure similar to
a pyramid. Participants of Pyramid or Snowball Systems will be usually be recruited within the
family, friends or colleagues. If the first buyers are found, the second step is to persuade them to
find further buyers and thus (similar to the downline in Multi Level Marketing) receive higher
commissions and trade margins by rising into the higher levels of the hierarchy. The methods
used are presented in a second Chart (V.2. Traditional Business Practices).

Modern Pyramid Systems have been planned in order to evade the application of anti-pyramid
statutes. The structure reminds of a Multi Level Marketing system. These systems are shown in a
third Chart (V.3. New Business Practices). They sell products to final consumers, which are

                                               
186 In Chart V.1. described with the instruments "with goods".
187 It is a principle of a Pyramid system that the stocks of goods can not be given back or only a very small

sum is refunded. Therefore it is also called "inventory loading" or "pipeline filling".
188 In Chart V.2. is described with the instrument "ra" that recruiting relates to all levels in the hierarchy and

remains the same in the Snowball as well as in the Pyramid system.
189 The first buyers receive trade margins up to a maximum of 70 %.
190 The same structural basis can be seen.
191 That means the instruments in the section (ok) in chart IV.3.1. (acting only as a sponsor). Chart IV.3.2.

explains under the section "motivation" the interest of the consumers not only to sell but to participate in
Multi Level Marketing in order to build their own downlines. Chart IV.4. describes the interest of sponsors
and those who want to become sponsors.
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usually of a good quality. There is no entry fee to be paid by the recruit neither to the
company/promoter nor to the sponsor.

In such a Pyramid Scheme sales into the system play a key role. They are promoted by the
company through granting financial advantages for sales to participants of the network. In
practice there are two possibilities: (1) The recruit purchases a starter kit in order to be able to
start his own business. Often, he also takes part in training courses or receives product and
business information for which he has to pay. His sponsor receives a commission on the initial
investment of the recruit. (2) The recruit buys the products of the company. The sponsor obtains
a commission on the purchase volume of his downline. The participants can either buy the
products for his own consumption192 or for retail. There is no effective control whether the goods
purchased are resold to final consumers or not.

The remuneration system leads to the consequence that the participants are encouraged to make
profit within the system. Such a practice reaches beyond normal purchase co-operation. Not only
the company but the participants themselves make profit (commissions) from sales inside the
network.

C. Should be Analysis of Direct Selling as a Normative Reconstruction

I. Common Features of the Organisational Structure in Direct Selling

Preliminary Remarks

Direct marketing is here used as the main category covering different organisational forms of
differing branches and undertakings. Three categories are presented here, the classical door-to-
door sales, the structure marketing and the Snowball or Pyramid System. All three forms have in
common the marketing of products by way of multi-levelled distribution systems. The marketing
levels reach to a different degree from the undertaking up to the consumer. The mere number of
levels already allows conclusions on the respective marketing philosophy. If an undertaking
restricts the marketing of its products to professional sellers it makes clear that the recipient of
the products may be the final consumer, which means that the undertaking is not willing to let
the consumer participate in the internal organisational structure of the marketing method. For
better understanding this type of marketing will be called further on "restricted level marketing".
If, however, an undertaking involves the consumer in its marketing measures, it no longer
provides for clear-cut border lines between the inner and the outer environment of the
undertaking. Those who participate in this marketing form call their system "Multi Level
Marketing”. The last ‘method’ to be presented here, the Pyramid System, does not recognise the
consumer as a final consumer in the proper sense. From the moment of his participation he will
directly turn into a dealer.

The presentation of the common features intends to point out the parameters which will then
serve in a second step to determine deviations from the standard case193 in the sales business,
whatever the marketing method may be. The standard case serves as a yardstick against which

                                               
192 Several companies encourage their participants to use the products in order to be able to present and

explain their qualities better to the customers.
193 See Annex IV, Chart II.2 The Standard Case of Purchase.



125

the contractual relationship in the direct selling business is measured. It will have to be shown
that there are no fundamental differences in the basic exchange of goods/services against money.
Deviations may be reported, however, from the incentives which are set to turn a consumer into
a direct seller.

1. Simplification of the Criteria for a Better Understanding

The direct selling business offers in its differing marketing methods specifics that allow for a
multitude of presentation forms. Here an attempt was made to reduce the over-complexity to a
simplified presentation in order to facilitate the comparison of the direct selling business. Such a
step seems to be necessary in order to elaborate the strategies which are behind the three
marketing methods. The total overview may thereby suffer. Such an approach is necessary,
however, in order to recognise the instruments used, which are meant to govern the interaction
between the parties. Only then is an evaluation of the deviations rendered possible in a second
step.

Diversifying marketing strategies in between branches or undertakings must be understood as
forming an integral part of a strategy of individualisation in order to support the marketing of
products that are available on the market anyway. The study aims to reconstruct the marketing
methods whose labyrinthine ways often develop an intended though controlled genuine dynamic
that puts the acquisition of the product into second place or let it appear as a mere means to the
proper end. Some of these strategies offer to the addressed subject (consumer) the opportunity194

to make an extra profit if he is willing to become the object of the undertaking’s strategy. Seen
with the eyes of the undertaking itself the successful exchange of the consumer into a seller
guarantees the vitality195 of the marketing method. The consumer then has become part of the
marketing system,196 it is no longer the product that guarantees satisfaction but the consumer
himself guarantees the quality of the marketing system.

That is why the modalities of interaction between the different parties require considerable
concern. The degree to which the parties are instrumentalised may be indicative for the purpose
of the marketing strategies. The product gains focus whenever it serves to mediate the economic
relations. The undertakings themselves are more and more underlining that it is not the product
but the marketing method, be it network marketing or Multi Level Marketing, that comes to the
fore. Information on the marketing method, its inner organisational structure and the marketing
of the undertakings themselves just serve as necessary means for the intended reconstruction.

2. The Radius of Activities

The pattern of analysis covers in Chart I five levels197 which determine the institutional and
individual degree of organisation of the actors. Institution describes the official frame of
organisation (mother company, daughter company, associations). Individuals are assigned to
groups or associations by their functions and the profile of their activities.

                                               
194 Profits are rewarded by the undertakings not only through classical forms of lotteries and games, but also in

other selling arrangements that attract players who hope for economic advantages.
195 Other than a private person an undertaking has to calculate on the basis of profit.
196 The presumed profit of the consumer has to be regarded as calculated costs of the undertaking.
197 See Annex IV, Chart I.
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The first Chart that is meant to provide an overview deliberately refrains from describing the
functions of the interactions because any such interpretation would, quite necessarily, entail an
interpretation that is meant to take place at a later stage. For the possibilities to amend the profile
of activity (and thereby the marketing profile) are to be understood as being an integral part of
the diversification patterns of marketing strategies. They may be adapted to changing
requirements at any time. To put it the other way round, marketing strategies such as catalogue
and distance selling may be published in a new version thereby reducing the actual use of older
copies. Depending on what is intended, and needed, orientation and transparency may be
achieved or, as part of a strategy, impeded or rendered opaque. The art of diversifying marketing
strategies is always bound to one specific aim, the maintenance or the increase of market shares.
How and by what means or methods the objective is to be realised, constitutes an artificial
compound that has to consider the market demand or create it. Optimising the inflow and
outflow patterns belongs to the art of business economics. That is why the presentation on the
participation and positioning of the involved actors are nothing more than just a snapshot. There
is a certain arbitrariness inherent in the three forms of direct marketing because the constitutive
elements seem, to some extent, to be interchangeable. Any such configuration is open to the
parties, whenever efficiency or restrictive conditions so require. It would be possible, for
instance, that aspects of efficiency call for interaction between the producer and the consumer,
which is the case in the mail order business, whereas new and other means of communication
(such as Internet) are excluded from the range of marketing methods.

3. Hierarchies and Differentiation of Tasks

It suffices to reduce the field of marketing activities to five levels in order to illustrate the
relevant differences even if further differentiating would be possible. The best starting level to
reconstruct the activities of undertakings seems to be the middle level, the national one. The
(geographical) multiplication points to its possible business premises in other countries, which
are in principle bound to instructions from the mother company such as visualised in the Charts,
even if national formal (legal particularities) and cultural differences require deviations from a
schematic approach. By initiating their proper marketing strategies, mother companies may
easily be recognised as constituting an essential part of the undertakings’ philosophy. This means
that the positioning of the institution depends on the differing national perspectives. He who
initiates maintains interactions with other actors who have to pursue his interests or objectives.
Their tasks are adapted to the inflow and outflow structure and the formal basic patterns of the
mother company. This finding cannot be over-estimated because the basic structures of the
daughter companies, even if they have autonomous decision competence, are developed by the
mother company. She undertakes every effort to push the genuine maxims (the undertaking’s
philosophy) on the international market and safeguard their execution. The relation towards other
actors such as associations which are in no direct hierarchical relation to the undertaking are
bound to the specific interests and tasks of the mother company. In case of dissent the mother
company would look for new strategies or new lobbying partners.

Creativity even more so in the marketing area is the key for success, meant to overcome existing
frontiers. The constant development of marketing measures may not fail because the market is
saturated. The new concepts that integrate consumers into the marketing provide identification
patterns which reach beyond the mere consumption of products.198 The consumer shall
understand him- or herself as being part of the corporate identity of the respective undertaking,

                                               
198 See Annex IV, Chart IV.3.1., IV.3.2.
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that means he shall not only buy and consume the product but document satisfaction that he has
become a seller. Such a consumer does not only take over the task the undertaking has devoted
to him but accepts a new societal role. The classical consumer who safeguards his pure status
remains independent because he does not belong to the inner organisational structure of the
undertaking. This can no longer be said if the consumer accepts the new tasks attributed to him.
As he is a social human being, he contributes his social relations to the success of the marketing
strategy. This dimension of economising social relations is an intended extension of business-
making into private area. Privacy loses its genuine character because it is submitted to profit-
making. Friendship199 is turned from social to monetary usage. By accepting direct marketing
tasks for the benefit of the undertaking the consumer himself becomes a subject bound to make
profit.

4. Symbols and Legend

The application of only a few symbols to visualise the affiliation of the actors facilitates the
understanding of the differing marketing methods. The reduction of groupings of actors
illustrates in a nutshell the interaction between them. Individuals such as consumers become part
of a business-guided process.

The decisive distinction concerns three groups only: companies as producers, associations as
interest units of more or different direct selling firms and sales people/consumers as those who
establish, execute and further develop the distribution system .

The choice of the same symbol for the last group bears a particular significance. Manager,
distributor, dealer, sponsor and consumer are connected the closest to the product and its selling.
The role between buyer and seller can no longer clearly be shaped. Thereby a societal
development is initiated which pushes for a re-definition of historically grown processes.
Marketing and consumption are no longer understood as separating business and privacy, but as
constituting an economic organisational entity .

In principle, the legend explains fields of activities only. Not undertaking-specific elements but
marketing-specific elements are further differentiated. Companies are investigated in their inner
organisational structure only as far as their activities affect the organisational environment and
the direct marketing. Associations differ in their field of activities according to the national,
European or international attribution. At the highest level associations assume similar functions
as the mother company which represents the united interests of all units. It is striking to see that
the fields of activities of sales people in the direct marketing sector are much more sophisticated
and spelled out than the higher organisational units. The difference between both levels throws
light upon the different structure of marketing methods as well as on their strategies. The Charts
are shaped so as to better understand the outflow structure in singular steps. Such a reading helps
to make the criteria of analysis as well as the heading of the different Charts comprehensible.
More sophisticated presentations of pre-contractual relations or contracts between the parties
serve to improve the comprehensibility which the given information material does not provide, at
least not for a consumer who is not trained and educated and therefore is structurally seen in an
inferior position (for instance a consumer who gets canvassed as a sponsor). Such an artistic

                                               
199 Handbooks, audio and video cassettes of the network marketing providing instructions for direct sellers

who to deal with consumers or potential new direct sellers, underline to start contacting friends and circle
of acquaintances. The references do not refrain from talking explicitly of ‘raw material’.
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device separates practice and contractual relationships even if they are inherently intertwined in
their actual application.

II. Common Features of Direct Selling as Distinguished from the Standard
Case of the Purchase

1. Offer and Demand

Organisation sociology helps to restrict the intended reconstruction of marketing strategies on
interaction patterns in their societal context. Distinctive features used to analyse the formal
relations between the parties concerned consider criteria of fairness in the sociological context.
The analysis takes care of subjective fairness as personal element of enticement, that means
whether somebody is enticed (offer) or whether somebody wants to be enticed (demand).200 The
offer of a direct seller, in a standard purchase conversation over products, to a consumer to
become a counsellor, is nothing more than an enticement offer. If the consumer accepts in order
to make profit or to gain advantages,201 he signals that he is willing to be enticed. The original
contract of the interaction has not been maintained, or has been altered accordingly. Both
partners have not demonstrated the fairness they have professed to show.

The point at stake is not so much whether consumers may be enticed but their willingness to
economise human relations. Is it true that a consumer who accepts the enticement offer because
he calculated possible advantages turns into a tool of marketing measures?

The application of different marketing strategies reflects their societal demand as well. In order
to constantly create new consumer demands it is necessary to always produce new products and
offer attractions. Today’s buyer consumes as well the image that shape the product. The events
themselves produce good feelings and a proper product. The undertakings that exercise restricted
level marketing or multi-level marketing techniques initiate so-called selling parties as an event.
The ‘no cost’ gift of good entertainment becomes the focus of action, the selling of the product
seemingly reduced to a by-product. Whenever the consumer uses the product later on, he will be
reminded of the good feelings he had when buying it. Such associations create the desire of
repetition. The entertainment has fulfilled its purpose. Successful marketing strategy depends on
the comprehensibility of consumer needs and the knowledge of which and what sorts of offers
are necessary to fulfil his wishes. The activity field of sales people (counsellors) therefore
requires the ability to shape and transform the purchase into an event. He himself is part of the
entertainment business. The direct seller requires a remuneration which may be consumed and
which reaches beyond the monetary sector in the form of success premiums. That is why
meetings and gatherings must already contain elements of entertainment. They have to be
consumed in order to be attractive in the overall range of offers. Business meetings may no
longer be recognised as business meetings. They are presented as some sort of an ‘event’ in a
well chosen environment. Consumption is offered in order to create new demand. The
advertising industry has used psychological effects for a long time. Advertising aims much more
at the fulfilment of comprehensive necessities of life than at the product itself.

                                               
200 Particular attention is attributed to border crossing of the buyer to the layman-seller.
201 Consumer complaints, consumer credit, etc. are not taken into account because they are not important in the

context of analysis.



129

Private seller/counsellors have to identify themselves with the consumption world which they
intend to show to their clients. Constant and qualified psychological training is needed in order
to create the consumer’s desire for new products and to present the satisfaction of a so-created
desire as an offer to the consumer’s demand. The art of marketing is to produce the connection
between the goods and consumer satisfaction (in psychological terms - their libidinous
affection). The deep human desire to belong to a group and to communicate is used for
marketing purposes (e.g. sales events). Marketing strategies therefore offer identification
patterns. Once internalised, the identification patterns guarantee the successful and dialectic
change from social behaviour (joining friends etc.) into market behaviour (turning friends into
dealers). Marketing strategy strives more or less successfully to keep the consumer away from
putting his behaviour (e.g. joining sales’ events) into question. The more technical means is
‘seduction’. Consumers may be seduced and may even like to be seduced by marketing
strategies. Once seduced, they are integrated into the inner organisational structures and become
a calculable part of inflow and outflow processes. The potential economic profit seems to
compensate for the loss of personal autonomy.

2. The Standard Case of Purchase

The standard case is construed as a yardstick in order to deal with deviating marketing strategies
in the direct selling business. The standard case means the business transaction in the framework
of a purchase. The reference to the standard case makes it possible to concentrate on the proper
business transaction in contrast to strategic elements as a proper category.

The role of the consumer (buyer) suggests that he makes choices out of the range of products and
concludes a contract of sale with the seller on that specific chosen product. Once paid he
becomes the owner, the product is handed over to him, the business transaction is completed.202

The inner-organisational apparatus behind the production and the selling is usually of no interest
for the buyer at the moment of sale.203 The restriction in perspective allows the buyer to
concentrate on his interests. This is the position that characterises the status of a consumer. The
further development of marketing strategies and even more so of buying arrangements no longer
requires the buyer to be physically present on the producer’s or dealer’s premises.204 There is,
however, a difference between the physical presence of the seller in the business premises and
direct selling methods in which an intermediary person enters the contractual environment. Field
staff (Außendienstmitarbeiter) change the patterns of interaction. The business is delegated to the
consumer's home, which means that the so-called door-to-door sale re-introduces the physical
presence of the seller and the buyer. For doing business it has to be clearly distinguished whether
the intermediary person is acting as an employee,205 working on a commission basis206 or
whether he benefits from the trading margin.207 The employee bears no financial risks for
products he sells in the name of his undertaking. The interaction between him and his customer

                                               
202 The products may also be ordered through other marketing methods, such as by mail order.
203 That may again importance, if production methods or marketing methods yield cheaper products.
204 The products may also be ordered through other marketing methods, such as by mail order.
205 See Annex IV, Chart III.1.2.
206 See Annex, IV, Chart III.1.2.
207 See Annex IV, Chart VI.1. Relationship between Company and Dealer/Sponsor, Chart IV.3.1. and IV.3.2.

Relationship between Dealers and Consumers, Chart V.1. Relationship between promoter and
dealer/sponsor; Chart V.2. Relationship between dealers/sponsors and consumers/dealers.
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is less charged with psychological implications even if the employee has to prove that he is
doing good business.

Both cases, whether they take place on the business premises or at the consumer’s home, concern
a standard case of action provided that both actors stick to their socially defined roles. The seller
sells products to the consumer who acquires them for his own purposes.208 The social contract
relies on the execution of unequivocal and business-bound transactions. The exchange of
products for money is not tied to any further implications.

3. Strategies to Initiate Business

Business initiation may be divided into two types which comprise all three forms of direct selling
(the classical marketing, the new multi-level marketing and the illegal snowball marketing): (1)
the pre-contractual relations209 between an undertaking and its possible marketing partner and (2)
the offering of products to a consumer in order to do business. A direct seller/counsellor may
execute different tasks at both levels. He defines his radius of action and he decides whether he
acts as an agent, as a dealer or as a direct seller who limits his activities to seek new actors who
are willing to buy a share in the system.

(1) An agent will make an effort to inform himself about the undertaking he wants to represent.
The undertaking, on the other hand, which offers him its products for sale will do the same,
because the agent represents the undertaking with his activities. Both parties have to work out
the pros and cons of their partnership on a professional basis if a satisfactory contractual
relationship shall be achieved. The undertaking will be interested in informing the agent in a
comprehensive way because his success will be decisive for the marketing of the product. The
agent is acting and behaving as a responsible undertaker,210 he has to know the risk and to make
a cost-benefit-analysis. The relationship between his work, his costs and his share in the trade
margin has to be correct.

Managers are defined as those whose professional activities are bound to establish proper
organisations of sales people in order to get other managers and agents involved in their
undertaking. Both managers and agents will carefully have to examine whether they are willing
to join the organisation of sales people. The dealer will have to make a different calculation
because he is operating on the basis of trade margins.211 As a re-seller he has likewise to
undertake a cost-benefit-analysis; unlike the agent, however, he has to base his cost-benefit-
analysis on the expected trade margin. Notwithstanding the type of contract concluded, both
direct sellers are operating at a professional level. Their activities require an education and
training which enables them to apply the necessary business principles. Knowledge of business
economics, calculation, personal management and tax law form is indispensable for behaving as
an undertaker. If he himself does not fulfil the necessary requirements he is dependent on
external professional support. Then the point is whether his professional skills suffice to exercise
control.

There is, however, a difference in the business profile of both direct sellers: the agent concludes
the contract with the final consumer because he operates on a commission basis. The dealer,
                                               
208 E.g. he has no intention, to resell the product in order to make profit.
209 See Annex IV, Chart III.1.1.
210 The whole issue on fictitious independence is not dealt with.
211 Even the dealer takes the status of an independent undertaker.
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however, intends to find subsequent re-sellers as ”customers”. He, too, may join organisational
entities in which a general agent (Generalvertreter) or the distributor may gain commissions by
his turnover or by the direct selling to a consumer.

All forms of initiating business have in common that the direct seller intends to do business with
an undertaking because he wants to re-sell products with a profit margin,212 which means that he
will behave as a dealer. The interaction between the undertaking and the direct seller is clarified.
The basis of interaction is that the direct seller and not the undertaking will sell products to the
consumer.

(2) The second category concerns marketing methods which are operating on a different basis.
Here, undertakings offer dealers contracts which are not restricted to initiating business with
consumers. These contracts reach beyond the standard case of doing business.213 The direct
sellers’ intentions are directed to offer the consumer a dealer contract. He tries to recruit a
potential new direct seller in order to benefit from a commission by sponsoring him. Initiating
business here is not focusing on the exchange of consumer goods to satisfy consumer needs but
to launch a new business transaction. The primary objective of the interaction offer is not
directed towards his interlocutor as a consumer but as a potential colleague. If the initiating of
business is successful, the sponsor may receive a share in the commission of the selling activities
of the recruited consumer. The direct seller's concern is to establish his own downline. He will
instruct the sponsored consumer to behave in the same way, so that he is likewise in a position to
benefit from so-called super-commissions.

The consumer assumes the disguised role of a direct seller (or counsellor) if he signs a dealer
contract with the undertaking in order to benefit from the trade margin as indirect discount for
the product he intends to consume. The deviation from the standard case of business is mutually
consented to, if the consumer enters into the additional form of initiating business offered to him
by the direct seller.214 It is up to the consumer alone to decide whether he shows interest only in
the offered product, whether he accepts to be recruited in order to receive the trade margin as
discount or whether he wants, even, to become a sponsor himself.

(3) The third group of direct sellers aims already at the moment of initiating business to come to
a quick profit. The distribution system provides that the buyer acts with the intention to re-sell
the required products to a further buyer/re-seller with considerable trade margins. The sole
purpose is to be upgraded to higher levels in the distribution system in order to get even more
and higher trading margins. The interaction is bound and restricted to look for new actors who
are willing to buy a share in the system.

III. Characteristics of the Three Distribution Systems

The success of undertakings depends considerably on evaluating the consumer's behaviour,215 on
determining the undertaking’s philosophy and on developing a marketing strategy based thereon.
That is why the determination of the marketing structure covers likewise the structure of the
consumer’s behaviour.

                                               
212 By way of trade margins and/or commissions.
213 See Annex IV, Charts IV.3.1., IV.3.2., IV.4., V.1..
214 See Annex IV, Chart IV.3.1.
215 See II.1. of the Should be Analysis
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Consumer information has contributed considerably to making consumers more critical and more
confident in the last years. They have learnt to exercise price comparison on their own initiative
and to recognise that standard business conditions have a role to play in consumer contracts.
Although only a few consumers will read the standard business conditions, let alone the whole
range of legal issues hidden in the background, standard business conditions216 have become a
common issue in sales contracts and the staff is trained thereon. The conclusion of a standard
consumer contract217 has become day-to-day business. The consumer may apply well-trained
behavioural patterns, whenever the buyer’s and the seller’s intentions coincide and are restricted
to purchase of a single218 product. As the standard case of business is so well known and so
widely spread in the consumer world, deviations from the standard case are relatively easy to
identify. Whenever the consumer accepts an offer presented to him by a seller or one of his
direct sellers that reaches beyond the scope of the standard type of business, i.e., beyond a simple
sales transaction, it is suggested that the consumer, too, has intentions in mind, i.e., to become a
dealer.

The consequences of the distinction are far reaching. Seen with the eyes of the buyer, his choice
of undertaking determines the intended form of interaction. Therefore his shopping list may help
to identify how and what the ‘consumer’ may acquire. He may ask only for (1) products, (2) the
additional gift of entertainment,219 (3) the attribution of discount; or (4) discount combined with
profit-making220 or (5) simple profit making.221 The range of consumer choices may help to
reconstruct which type of distribution system is best suited to his decision.

(1) In the standard case of business,222 the consumer may choose to buy the product from a
retailer, from the mail order business or by way of door-to-door sales. The latter implies that the
consumer invites the direct seller (counsellor) to enter his private sphere. He thereby accepts the
specific marketing strategy. The direct seller may demonstrate the product or variations of the
product to the consumer and the consumer may decide if he likes the product to order it and to
pay for it later on. The consumer’s sales contract will be concluded either directly between the
undertaking and the consumer or between the direct seller and the consumer.223 This choice
implies that the consumer does not pursue any other intention reaching beyond the acquisition of
the product. If the seller accepts, the informal contract is respected.

(2) Gift items are never for free. The undertaking or his direct seller/counsellors invest time and
money which they need to get back by selling the products to the consumer. The entertainment
must be paid for. The consumer has to pay because the products will be more expensive. He
thereby confirms that the marketing strategy is attractive to him. Just like a customer who
chooses the more expensive brand name product instead of the cheaper no-name product, he has
decided to pay for the gift.

(3) In recent years consumers have learnt their lesson. They negotiate over prices or, to put it in
stronger words, a common philosophy of negotiating a discount has grown. A new consumer

                                               
216 E.g., right to return, warranties and consumer complaints.
217 E.g. without consumer credit.
218 And not on other forms, such as leisure activities, cf. II.1. and II.2 of the Should be Analysis.
219 The first two forms are contained in the restricted level marketing. The second category, however, covers,

one of the most important elements of multi-level-marketing.
220 The possible classes of buyers of 3 and 4 might not be interested in multi-level-marketing.
221 More precisely, the group covers participants only, who are only looking for profit, such as in snowball or

Pyramid Systems.
222 See Annex IV, Chart II.2, chart IV.3.1.
223 See Annex IV, Charts III.3. and I.
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image has emerged: the ‘snapper’. Products are offered in specific forms such as ‘buy two, the
second costs half price’ or ‘buy three pay two’. The calculation and the marketing efforts to
influence the consumer in his decision are not always easy to detect. Industry and commerce
have adapted to the snapper. Smaller quantities have become more expensive and push the
consumer to accept higher quantities than probably needed just in order to benefit from the
discount. It has to be taken into consideration, however, that these sort of offers are bound to a
time limit.224 Otherwise the consumer has to conclude an extra contract. He is then bound to a
specific undertaking. These consumers are potential addressees of marketing strategies which
intend to bind consumers.

An even stronger connection to the undertaking is established, when the consumer stays away
from his original status and turns into a re-seller. He then sets aside the consumer level if he buys
the products of a specific undertaking only in order to re-sell them.225 Such business activities
imply the existence of three different contracts: (a) the contract with the direct seller/counsellor
as a condition for the business relation, which entitles the consumer/re-seller to further market
the product of the undertaking; (b) the sales contract between the undertaking and the direct
seller/counsellor, which the seller has concluded for products the consumer has ordered; (c) the
sales contract between the direct seller/counsellor and the customer. Unlike the buyer, he is only
asking for a discount. Thereby a re-seller documents (last but not least by signing the different
contracts) that he is not only interested in saving money but in getting a commission in joining
the system. Such a customer is prepared to accept further offers of the undertaking in order to
increase his earnings.

(4) The customer has definitely turned into a dealer when he has begun to develop his own
downlines in order to participate in the turnover of other direct sellers and to get so-called super-
commissions. He then has responded to the offer from the freely selected undertaking to be
integrated into the marketing system.

(5) Participation in a system that is not meant to sell products to the final consumer is fraudulent.
Some of these dealers may become rich on the expense of the few trusting people who are
likewise involved in cheating further participants.

IV. Recruiting

Illustrated by the example of a sponsor at the fifth level, the structure of recruitment in Multi
Level Marketing is shown. The very complex system is explained in three Charts. There is a
system of calculations of commissions, which invites sponsors to establish downlines in order to
reach a higher income.226 The concept of recruitment which has been developed by the Multi
Level Marketing industry is examined from the aspect of whether, and to what extent, the scope
of all activities is related to the remuneration of sponsors (especially at the higher levels). The
career from an ordinary dealer to a sponsor at the highest level is laid down in the company's
brochure and embellished with tempting associations. When the brochures are handed over to
new dealers, they almost inevitably get the impression from the very beginning, that the
activities of a sponsor are more lucrative than the sales of products to customers.

                                               
224 Suppliers have in mind that consumers who are looking for discount are willing to change to his brand.
225 See Annex IV, Charts IV.1., IV.2., IV.3.1., IV.3.2.
226 Usually, the sponsors are obliged to make a minimum turnover by selling products themselves. In relation

to the whole income, however, this is a quantité negligeable.
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The first Chart shows only six circles which serve as symbols for sponsors. The figure in the
middle symbolises the sponsor who has been promoted to the fifth level by recruiting other
dealers and pushing them also to recruit new dealers. The question arises as to whether the
simplified presentation creates the impression227 that it cannot be too difficult to reach such a
position and that by sponsoring only five further dealers (sponsors of the fourth level) a
substantial amount of money can be earned. The career plan from the first to the fifth level
suggests that a sponsor at the fifth level receives a percentage related to the sales of several
hundred dealers. As the Multi Level Marketing system is structured in a way so as to make the
sponsor responsible for looking after all other sponsors at the lower levels, he, the sponsor of the
fifth level is presumed to delegate duties and responsibility. The sponsor at the fourth will do the
same with all sponsors at the third level. The delegation chain may continue up to the first chain.
New sponsors join in with the career objective of being promoted to higher levels. It remains
unclear what sponsors (especially at higher levels) will have to do in present business practice, in
exchange for the guaranteed commission of their downline. The second Chart illustrates the
affiliation of all members of the downline of a fifth level sponsor. It is hard to understand if and
how he himself may take care of the members with and from whom he makes profit. The third
Chart shows how the responsibilities are shared. The calculation example makes clear that the
fifth level sponsor benefits from sales of 442 persons. If the sponsor climbs up higher in his
career, the membership of his downline multiplies and corresponding his percentage share of
sales.

D. Empirical Analysis

I. Methods

After having analysed the comprehensive material228 for the normative reconstruction, as
condensed in the should-be analysis229, a set of problem areas has been developed which
constitute the heuristic background for the factual evaluation. The standard case of a sales
transaction230 as a yardstick allows the categorical determination of areas which are considered
problematic. Thereby, common characteristics and distinctive features of the different structural
types (Single Level Marketing, Multi Level Marketing and Pyramid Selling or Snowball
Systems) could be made transparent. Open interviews with members of the companies,
commission agents, consultants and representatives of the associations should help to understand
the marketing practices in action. The findings are now presented as an assessment of the
problems touched upon, of possible counter arguments and those questions which remained open
even after the interviews.

                                               
227 Cf. OLG München, 6 U 5039/94, June 1, 1995, where the court deals with the question if the competition

law is violated in case consumers are told that they may make profit without much efforts. Not the real
circumstances but the documents of the company and the brochures, are said to be decisive.

228 Companies brochures, contracts, presentations of organisation and proceeding structure, video and audio
tapes.

229 This term is more the business administration assignment of a goal to achieve, after the as-it-is situation d
has been established, which seems to need a modification.

230 See Annex IV, Chart I.
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All interviews have in common231 the query how the motivation for the lay seller is created in
order to be recruited to sell products door-to-door. The catalogue of questions which thereby
arise leads at the very end to structural issues of the marketing systems here under investigation.

II. Remuneration Systems

1. Marketing Structure as a Means of Personnel Recruitment

The concept of door-to-door sales consists in the blending of the distribution system with
personnel recruitment. A large number of amateur sellers learns how to contact and keep in
contact with the customers. The personal form of communication between the customer and the
dealer plays the central role. The sharp separation between private life and business shall fuse to
a kind of "corporate identity". The desired personal binding between the customer and "his"
dealer serves as a starter to use the products as a means to offer identification patterns with the
company and its specific marketing concept. Once succeeded, this anchoring constitutes an
important step forward to recruit new dealers. The newcomer who has changed his status from a
customer to a dealer now only needs to put the basic features of selling into reality, which he has
until now only seen in a passive way. Hereby he is supported by the dealer who has recruited
him, "his" former dealer or by a so-called group leader. The licence contract232 authorised the
new dealer to use the marketing concept of the company which entitles him to recruit new
dealers.

Citation from an interview233

"... We (can) enlarge and stabilise our business only by recruiting new consultants and this we can
only manage if the agent234 who recruits this consultant has the security that it is lucrative first of
all to recruit a consultant and then to train him solidly so that he becomes a good consultant."

This basic model of doorstep transactions is the same in all companies which operate in the
direct selling business. Older marketing concepts have thereby been developed and adapted to
new changes. The main distinctive feature between Single Level Marketing, Multi Level
Marketing and Snowball Systems or Pyramid Selling consists in the emphasis which is put on
the attractions offered to the participants. Personnel recruitment as a possible opportunity of
remuneration plays a minor role for a dealer in Single Level Marketing while the structure of
Multi Level Marketing, Snowball Systems and Pyramid Selling is designed to personnel
recruitment. It will have to be examined now in which system the structural advantages for a
dealer dominate and whether the motivation as a basis for the different activities, lies more in the
sales or in the recruitment activities.

                                               
231 The hypothesis which serves as a basis for the open interview - that means without any standardised query,

that the term "motivation" contains dimensions which transform the soft facts into hard ones, has been a
basic element throughout the normative reconstruction.

232 The documents presented by the companies usually call them "consultant contracts". A permission - licence
- is needed before the dealers are entitled to conclude contracts with the customers.

233 All citations from the interviews are kept anonymous. Therefore the job designation is used as a basic form.
Citations in which the female form has been mentioned have therefore been changed. All indented texts are
citations from the interviews.

234 This term has also been changed in order to keep the interviews anonymous because titles allow companies
to be identified.
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2. Transparency of the Remuneration and Career Perspectives

The remuneration for his work235 is an important attraction for the dealer. The creation of
remuneration systems requires from the companies a high degree of creativity, due to the
competition between the companies. Next to the remuneration for the sales of the products,
several incentives are offered in order to motivate the dealer to achieve higher sales. These
incentives are understood as an amelioration of the income, regardless whether they consist of
super commissions, bonuses, trips or head-hunting fees for the recruitment of new participants.
The remuneration systems have to be distinguished according to whether trade margins,
commission systems or bonuses or a mixture of these are granted.236 Single Level Marketing
companies pay dealers a trade margin.237 Agents in higher positions receive a special
commission. Multi Level Marketing companies pay a trade margin and commissions under a
graduated system in which recruitment is remunerated by way of share in the sales of the
recruited dealers. Here questions related to the transparency of the remuneration systems could
not be answered satisfactorily.

"At first sight, it238 looks relatively intransparent... especially it seems complicated... There are
systems which are much more easy and some which are much more complicated. This is often
reproached, however, it is only true if somebody is just recruited and not yet in the system."

The anonymous calculations presented by the companies can hardly be understood by an
outsider, especially when the remuneration (commission or bonuses) is listed for the
performances of others (downline) on the calculation form of the dealer. This criterion is
especially relevant for a new dealer if he has started his business career by door-to-door sales.239

The offered attractions can lead to the consequence that a newcomer regards the
"Strukturarbeitsentgelte" (work-structure related remuneration), commission and bonuses as
realistic, and does not take into consideration the position into which he enters.

"This is the famous argument of the geometrical progression ... There is only one, at first
convincing, counter-argument - it never has had an effect - they never could prove anything, if it
has had an effect somewhere."

Most new dealers are said to start only with the intention to sell products, which means that they
"only" count on the remuneration of their sales activities. Questions as to why the career plan
which is presented in detail in the brochures plays such an important role were fully not
answered. Not only the carrier plan but also the pictures of luxurious houses and beautiful
landscapes (seductive allure of holidays) count for more than the mere sales business. The
question as to why these incentives occupy such big spaces in the brochures relate to the
different strategies of the rival companies. Some of the them intentionally present attractions
which heighten the tensions between rational values and dream dimensions.

"We also want to give illusions."

                                               
235 The new dealer shall set his targets, e. g. a new car, travelling, beautiful house.
236 Especially hybrid organisation forms in the direct selling business are the basis of the income by trade

margin and attract dealers through commission and bonuses.
237 Although they often call it commission.
238 "It" means the remuneration system.
239 When the new dealer starts working he is often requested in company brochures to list the names of

potential customers and new dealers.



137

Others are more critical towards this kind of incentive, even if they think that the direct selling
"cannot be without it".

"It240 can, if it is badly organised, come to the consequence that the people only work if the
program fits, that means if they can travel to Hawaii. This should not be necessary in order to do a
good job... This is ... a mere economic factor. If I think upon how expensive these incentives are.
And then you always have to know how to match what people expect. Then, a saturation point
comes, that means, if today I offer a trip to Hollywood, tomorrow I have to give a trip to the
moon... I do not have to catch the people with a bait in order to motivate them ..."

Any restriction of highlights entails the necessity to develop other concepts. Better chances are
seen in changing from inventive and price programs to better remuneration possibilities of the
dealers.

"If he, for example receives a certain amount for the development of a group and if he receives an
amount for every dealer241 who joins the group..."

The personnel recruitment encouraged though head-hunting fees or group head-hunting fees
turns into a source of remuneration which is then combined with the distribution form. The mode
of remuneration, i.e., which activities and which attractions are paid for, help to understand the
marketing structure. The more transparent the remuneration system is, the clearer becomes the
organisational structure behind it. Non-transparent remuneration systems create the impression
that there are other intentions which shall not be revealed.

III. Controlling Systems

1. The Private Sphere

Every newcomer is offered standardised forms of information about how he succeeds in
"business". The instructions range from prescribed lists of tasks to a stereotype catalogue of
questions and answers in order to gain customers and promote the sales of products. As soon as
the licence contract becomes valid, a new agent tries to gain customers. Although the companies
declare that they warn them not to develop the business by advertisements among the friends and
relatives, they admit that this often appears to be the most simplest.242

"It is legitimate it is normal between human beings, that I go like water the simplest way ... The
barriers between human beings are the most difficult to overcome."

In a still protected atmosphere, the first visits and/or home-parties in familiar surroundings take
place. If the lay seller later has developed a larger circle of clients, the recruited new independent
dealers probably will do the same.

                                               
240 "It" means the incentive program.
241 See fn. 117.
242 Here begins the problem of control. The companies will not be able to prevent that the private sphere

becomes economised.
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"If I am an independent agent ..., I go to my customers, friends, relatives or whatever and say:
Well, at the time xy I have decided to become a dealer243 and I invite you all to the starting of my
business."

In that way, private addresses, telephone and fax numbers are passed on in order to turn friends
into dealers. A significant slogan of the distribution sector says that it is important to make
customers to friends, then the product is sold automatically.244 As everyone wants to help a good
friend, he recommends him to start his own business. The suggestions and methods used remain
widely out of control of the companies.

2. Performance and Counter-performance

The question as to whether the remuneration results from turnover or through participation in the
turnover of others, makes recruitment so interesting. The higher the attractions are to make more
profit at higher career levels, the less control a company has towards independent agents. Such
problems have occurred in the past, e. g., if so-called sponsors in the higher levels have achieved
too much power. They have developed their own subsystem which could hardly be kept
manageable, and less controllable. By authorising an independent agent to use the marketing
concept and to sell the products, a momentum of its own is developed which is designed in the
structure. Dealers shall make a career in between the system. If the system takes the form of a
pyramid, as is the case in Multi Level Marketing, the dealer on top inevitably has other tasks.

"We also have in our plan a minimum sales which is minor, but serves as an indication that
regardless how high a dealer245 has risen, he shall never lose contact to the basis because of his
status and therefore we also demand an own turnover."

The sales activities are largely legitimate. The dealer who has been promoted to a manager is
interested that members of "his" organisation recruit a sufficient number of new dealers. Every
measure he delegates to lower management levels which promotes sales, raises his income.

"The higher this manager level is, the higher is also the commission which he receives for the sales
of his own dealers246, which still belong to him and those of his subdivisions."

The arguments brought forward in favour of making the sponsor participate in the sales of the
dealers and the sponsoring activities of his downline, are seen in his functions as a trainer and
consult. If a sponsor for example receives an annual income of about 250.000,- Euro, about
11.000 distributing partners are "under him".247

"He for sure does not know the last dealer248."

The tasks of a trainer and consultant can only be performed by him in big meetings or delegated
to managers at the lower levels who likewise participate in trainee programmes.

                                               
243 See fn. 117.
244 The newcomer in the business first has to learn to create the desired emotional atmosphere. He can learn it

from his sponsor and in training seminars (see chart IV.3.2.).
245 See fn. 117.
246 See fn. 117.
247 These are guide numbers, see newspapers e.g. Network Press, October - November 1998, p. 30-32.
248 See fn. 117.
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3. Selling into the System

The dealers are not legally obliged to purchase goods for their own use. But there is an implicit
moral obligation to buy. Buying the products is understood as a "demonstration of loyalty"
which is intended to foster the corporate identity. The first identification of the new dealer with
the marketing system is carried out when he becomes a ‘hundred percent user’ of the products
which he then sells. The companies appreciate if the dealer presents products used by himself to
his customers, thereby demonstrating that he himself is "absolutely" convinced. The dealer is
urgently advised to buy a presentation set - also called a starter kit, which is considered as
necessary equipment for the consultants’ activities. The companies claim that the starter kit is
either "highly subsidised" or given away free of charge if the dealer has achieved a certain sales
rate. Recalling the brochures here under analysis the argument seems plausible. The moral
obligation to buy the products, however, guarantees that the new dealer is a continuous customer.
The presentation material is said not to be offered for free because some investment was needed
to test whether the new dealer has a serious interest.

In the past, rival companies of the Multi Level Marketing industry have fallen into disrepute
because the sponsors had taken high commissions due to the forced stock keeping in the
downline. The companies have reacted by a twofold strategy. They have introduced the so-called
70 % rule and thus called on the responsibility of the dealers. Random tests shall prevent the
emergence of subsystems.

"We have a 70 % rule, which regulates that from every new order must have been 70 % already sold,
which of course we do not all control, but control every once a while , and this is every month about
10 % which we control permanently."

The remaining 90 % of insecurity is an argument to doubt whether a system which is based on
multiplication manages to work with the developed control instruments. The control reaches its
limit if the subsystems have become powerful. Already the uppermost sponsor of a big downline
organisation does not know all his members. His task is, however, to expand his subsystem.
Compliance of interest with the Multi Level Marketing company must not be a necessary
conclusion. The question remains if a pyramid shaped remuneration system can be controlled
with a 70 % rule and centrally organised random tests.
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Part III. The new aspects II - The legal situation

The following report describes the legal evaluation of Multi Level Marketing and Pyramid
Selling249 in the Member States of the European Community, Norway and the United States of
America. Pyramid Selling has existed for many years (e. g. the Greek Anti-Pyramid Selling Act
dates from 1917), however, Multi Level Marketing has been developed in the United States in
the 70s and came to Europe in the 80s. Now, many international companies with their
headquarters in the United States are operating world-wide. Due to the different legislations in
the countries, they have to adopt different marketing strategies depending on where they want to
operate. There is a common opinion on the illegality of Pyramid Schemes, which is expressed in
the fact that except for Italy (there is only a draft law) Pyramid Selling is prohibited in all the
countries. The States differ in their evaluations of Multi Level Marketing which is much more
difficult as it consists of legal direct selling elements but appears in its structure as a Pyramid
Scheme. Some States have reacted and prohibited either by law, or by judge made law, certain
trade practices, others do not consider Multi Level Marketing methods illegal at all. A general
remark on Multi Level Marketing becomes even more difficult, as there is no uniform marketing
scheme. That means, the companies differ in their marketing strategies.

The countries have adopted different legal solutions regarding the Pyramid Selling and Multi
Level Marketing. In order to outline the national laws regulating either Multi Level Marketing or
Pyramid Selling these are presented in the form of a table (see part A). The table briefly
demonstrates which business practices are regulated and what kind of legal methods the States
have developed.

In the second part (B), the sanctions in every country with regards to Multi Level Marketing and
Pyramid Selling are presented. It shows how the States define Multi Level Marketing and
Pyramid Selling. The relevant provisions are interpreted with the help of official statements (e.g.
explanatory memories, guidelines of the consumer ombudsman, articles in juridical reviews) and
the respective proceedings are explained. As many States provide general clauses (e. g. on legal
marketing practices), the case law is very relevant to determine the legality of marketing
systems. Therefore the case law is described with the facts of each case and the reasoning.
Finally, a table provides the necessary information which sum up the criteria for legal and illegal
business practices defined by the legislation and the courts. In conclusion, the relevant criteria
for legal and illegal systems which have been set up by the legislator, the courts or any
competent body, (e. g. the Federal Trade Commission in the United States) are presented.

Finally in part (C), the different mechanisms are compared. The part is divided into the technical
aspects, substantial aspects and procedural aspects. Technical aspects means the way of
regulating Pyramid Selling or Multi Level Marketing. The substantial aspects describe which
elements of Pyramid Selling or Multi Level Marketing are considered a criterion of valuation in
the States. The procedural aspects compares the different proceedings in the States.

                                               
249 The term "Pyramid Selling" is used in this report for both methods: Pyramid and Snowball Selling. The

differences between those two systems are explained under Part II The New Aspects I B.V.
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A. Presentation of the National Laws

The following table shows the relevant provisions in each country. It shall give a short survey on
what is the legal basis in each State. Pyramid Selling and Multi Level Marketing are very
complex as it can be seen from the charts (see the charts IV.1., IV.2., IV.3.1., IV.3.2., IV.4. and
V.1., V.2.) and contain different practices. Therefore, different kind of provisions can apply. For
instance in Finland, the recruiting situation can be examined under Art. 1 of the Unfair Trade
Practices Act while Art 2 of the same act applies to the information which is given to the recruit.
What is ignored in this report is the relation between the recruited salesperson and the company,
which would be subject to labour or commercial law.

Austria

Field of law Act Article or
paragraph

Content

Administrative law Act Against Unfair
Competition

§ 27 Pyramid Selling

Criminal law Criminal Code § 168 a Pyramid Selling
Commercial law Act Against Unfair

Competition
§ 1 Acts contrary to

public policy

Civil law Civil Code § 879, para 1 Nullity of contracts
against public policy

Belgium

Field of law Act Article/paragraph/
section

Content

Consumer and
commercial law

Trade Practices Act Article 84 Chain-selling

Consumer and
commercial law

Trade Practices Act Article 94 Violation of bonos
mores

Criminal law Penal Law Article 496 Fraud

Denmark

Field of law Act Article/paragraph/
section

Content

Consumer and
commercial law

Marketing Practices
Act

Art. 1 Good marketing
practices

Consumer and
commercial law

Marketing Practices
Act

Art. 2 Misleading
Information

Penal law Public Collection
Act

§ 2 Chain selling
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Finland

Field of law Act Article Content
Consumer and

commercial law
Unfair Trade
Practices Act

Art. 1 Good marketing
practices

Consumer and
commercial law

Unfair Trade
Practices Act

Art. 2 Misleading
information

France

Field of law Act Article/paragraph/
section

Content

Criminal law Consumer Code Art. L 122 -6 1 Pyramid Selling
Criminal law Consumer Code Art. L 122 -6 2 Pyramid Selling

Germany

Field of law Act Article/paragraph/
section

Content

Criminal law Unfair Competition
Act

§ 6 c Pyramid Selling

Commercial law Unfair Competition
Act

§ 1 Unfair trade
practices

Civil law Civil Law § 138 Contracts against
public policy

Greece

Field of law Act Article/paragraph/
section

Content

Criminal law Regulations of
16./18. of

September 1926

Art. 1, 3, 4 Pyramid Selling

Ireland

Field of law Act Article/paragraph/
section

Content

Commercial law Pyramid Selling Act 2, 3 Pyramid Selling

Italy

Field of law Act Article/paragraph/
section

Content

Commercial law Draft legislation on
pyramids and
infinite chains

Art. 1 Pyramid Selling
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Luxembourg

Kind of law Act Article/paragraph/
section

Content

Consumer law Law on peddling,
door-to-door sales,

display of goods and
solicitation of orders

Art. 8 Solicitation of
commitments or

orders

Netherlands

Field of law Act Article/paragraph/
section

Content

Administrative Law Law on games of
chance of 1961

Art. 1, 1 a Pyramid Selling

Portugal

Field of law Act Article/paragraph/
section

Content

Consumer law Decree 272/87 Art. 13 Pyramid Selling

Spain

Field of law Act Article/paragraph/
section

Content

Administrative law Trade Act Art. 22 Multilevel sales
Administrative law Trade Act Art. 23 Pyramid Selling

Sweden

Field of law Act Article/paragraph/
section

Content

Consumer and
commercial law

Marketing Practices
Act

§ 4 Misleading
advertising or

promotion
Administrative law Swedish Lotteries

Act
Art. 8 Chain letters

United Kingdom

Field of law Act Article/paragraph/
section

Content

Penal law Fair Trading Act Art. 118 of Part XI Recruitment

Commercial law Trading Schemes
Regulations 1997

Regulation 3 Recruitment
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This overview makes clear that, the provisions are different from each other: general civil law,
consumer law, commercial law, penal law and administrative law.

B. Methods of Sanctions

The short presentation of laws dealing with Pyramid Selling and Multi Level Marketing is now
completed with the necessary details of each relevant provision and the case law.

I. Austria

An increasing number of Snowball Systems organised in Austria have caused damages to many
persons and the legislator was forced to establish adequate controlling measures. Finally in 1996,
it enacted § 168 a StGB.250 Since the enactment, the number of Snowball Systems has been
reduced and the provision has not played a role in the Austrian case law. Another provision in
the UWG prohibiting Pyramid Selling is today of no importance. There are no provisions
regulating Multi Level Marketing.

1. Legislation

Two special provisions on Pyramid Selling in the commercial and penal law prohibit and
penalise Snowball Systems and Pyramid Selling. They do not play an important role in practice.
Much more relevant is the general clause in the civil law which is the basis of claims by
participants who want to withdraw their stakes.

a) Penal Law

§ 168 a Penal Code as amended in 1996

(1) Wer ein Gewinnerwartungssystem, dessen Teilnehmern gegen Einsatz ein Vermögensvorteil
unter der Bedingung in Aussicht gestellt wird, daß diesem oder einem damit im Zusammenhang
stehenden System unter den gleichen Bedingungen weitere Teilnehmer zugeführt werden, und
bei dem die Erlangung des Vermögensvorteils ganz oder teilweise vom bedingungsgemäßen
Verhalten jeweils weiterer Teilnehmer abhängt (Ketten- oder Pyramidenspiel),
1. in Gang setzt oder veranstaltet oder
2. durch Zusammenkünfte, Prospekte oder auf eine andere zur Anwerbung vieler Teilnehmer
geeignete Weise verbreitet oder
3. sonst die Verbreitung eines solchen Systems gewerbsmäßig fördert,
ist mit Freiheitsstrafe bis zu sechs Monaten oder mit Geldstrafe bis zu 360 Tagessätzen zu
bestrafen, es sei denn, daß das System bloß zu gemeinnützigen Zwecken veranstaltet wird oder
bloß Einsätze geringen Wertes verlangt werden.251

                                               
250 Report of the legal committee, 409 Blg 1996.
251 (1) Initiating or organising, (2) promoting by meetings, brochures or any other way which is adequate to

recruit many participants or 3. promoting in a commercial way the spreading of a profit expectation system
which participants are promised profit against a stake under the condition that they recruit new participants
under the same conditions while the profit depends on the behaviour of the new participants (chain or
pyramid game) is to be sentenced with imprisonment of maximum six months or a fine of 360 % of daily
income unless the system is organised for charity purpose or stakes of a lower value are demanded.
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aa) Elements
The system requires that the participants expect to make profit. They are attracted by the
prospect of receiving benefits under the condition that they recruit other participants. The
financial advantages depend on the behaviour of the newly recruited participants.

Three forms of participation are against the law: (1) Organising such a system: The organiser of
the Snowball System is the person who is responsible for the conditions of the game. The penalty
begins with the first possibility of taking part in such a system.252 (2) Promoting such a system
by advertisements or in any other way which is appropriate to entice new participants. Taking
part without promoting the system is not to be punished. If a participant becomes active in
soliciting new participants in order to meet the requirements of the game, he is not to be
punished. If he goes further than his contractual obligations by soliciting time and again new
participants or reinvests his financial benefit in order to take part in the system and make profit
again, he is to be punished.253 (3) Assisting in promoting such a system in other possible ways.

bb) Sanction
The offence is punished by either a fine (of maximum 360 % of daily income) or an
imprisonment for a maximum of six months. Under more serious circumstances, the
imprisonment can be for a maximum of three years. This more aggravated situation is when
about 10 persons suffer damages of more than 25.000 S each.254 The system is not to be punished
if it is organised for charity purposes or if stakes of low values are demanded.

b) Administrative Law

§ 27 Law on Unfair Competition

(1) Es ist untersagt, in einem Geschäftsbetrieb Verträge nach dem sogenannten Schneeball-
system abzuschließen.255

(2) Unter dieser Bezeichnung sind Vereinbarungen zu verstehen, durch die einem Kunden gegen
ein unbedingt zu leistendes Entgelt die Lieferung einer Ware oder die Verrichtung einer Leistung
unter der Bedingung zugesichert wird, daß der Kunde mittels der ihm übergebenen Anweisungen
oder Scheine dem Unternehmen des Zusichernden oder eines anderen weitere Abnehmer zuführt,
die mit diesem Unternehmen in ein gleiches Vertragsverhältnis treten.256

                                               
252 Report of the legal committee, 409 Blg 1996.
253 Report of the legal committee, 409 Blg 1996.
254 Report of the legal committee, 409 Blg 1996.
255 It is prohibited to conclude contracts based on the so-called snowball-system in the course of business

activity.
256 This term ("Snowball Selling”) means agreements where a customer is offered the delivery of a product or

the supply of a service under the condition that the customer finds another customer who will conclude the
same agreements with the company with the help of order papers or coupons which he has to hand out to
the company.
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(3) Verträge dieser Art, die zwischen dem Geschäftsmann und dem Kunden oder zwischen
diesem und einem Dritten geschlossen werden, sind nichtig.257

(4) Das vom Kunden Geleistete kann gegen Verzicht auf die Lieferung der Ware oder auf die
Verrichtung der Leistung oder gegen Rückstellung der schon empfangenen Ware
zurückgefordert werden.258

The 1947 provision describes commercial practices which have been used during that time
(selling order forms). This system is no longer relevant now and there is no case law.259

aa) Elements260

A characteristic element of Pyramid Selling is when the promoter uses a network of persons in
order to raise his sales. He attracts customers by the prospect of making easy profits. The
promoter sells order forms to them which will be distributed to new customers. Only a few
persons are able to make profit.261

bb) Proceedings
§ 27 UWG is one of the administrative provisions of the Act Against Unfair Competition. Any
violation of § 27 UWG can lead to damages claims under § 34 paragraph 3. The claim must be
sued before a civil court. Furthermore, a rival company, trade associations, the chambers of
commerce, the chambers of agriculture and the Austrian trade union can claim an injunction at
the civil courts.

c) Civil Law

Although there are special provisions in the commercial and penal law, more important is the
general provision of § 879 in the Civil Code. It states that contracts concluded in violation of
public policy are void.

§ 879 ABGB

(1) Ein Vertrag, der gegen ein gesetzliches Verbot oder gegen die guten Sitten verstößt, ist
nichtig.262

The relation between the promoter and the participants under civil law is important to know
whether the participants can demand return of their money from the promoter or the other
participants. As Snowball Systems are prohibited under penal law, the contract is void. The
question of participants claiming money already paid to the company has now being answered
by the Austrian court in favour of the participants (see below).

                                               
257 Contracts of this kind concluded between a trader and a consumer or between the consumer and a third

person are void.
258 The payments which the customer has rendered can be reclaimed if he renounces to the delivery of the

product or the supply of the service or returns the product which he has already received.
259 A. Heinl, E. Loebenstein, S. Verosta, Das Österreichische Recht, § 27 UWG no. 1.
260 See A. Heinl, E. Loebenstein, S. Verosta, Das Österreichische Recht, § 27 UWG no. 1.
261 Cf. F. Schönherr, L. Wiltschek, UWG, § 27 no. 1.
262 A contract which violates a legal prohibition or the public policy is void.
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2. Case Law

a) Snowball Systems

(1) LGZ Wien, March 22, 1995263

The LGZ Wien has decided that profit and chance of a Snowball System depend upon chance
(aleatory element) and is therefore prohibited.

Facts of the case: A consumer participates in a game in which he invests money. Now, he claims
to obtain his money back.

Reasoning: The game is a Snowball System because profit and loss depend upon chance. The
participants can not influence their profit chances. The system is based on a geometrical
progression which leads to a market saturation. After a while, the participants will not be able to
find new participants. They will lose the invested money.

(2) OGH, March 13, 1996264

Recently, the Austrian OGH has ruled upon a Snowball System and confirmed that the
participant can reclaim her money on the basis of § 879, para 1 ABGB.

Facts of the case: The defendant organise a Snowball System. The plaintiff pays the defendant a
certain sum of money in order to become part of the Pyramid System. It is the aim of the system
to recruit two new participants who are also obliged to recruit two new participants. Contractual
obligations exist only between the participants and not with the defendant (promoter). The
promoter organises and manages the game and receives an administrative fee. The participants
are attracted by the promise of having higher profit.

Reasoning: Profit and loss of the game is by chance. Recruiting new participants is limited to the
number of interested persons. It is therefore prohibited. As the game is void, there are no
contractual obligations. The participant can claim the paid money from the defendant. The
defendant acts as a representative to the participants by receiving and distributing money from
new participants. As a representative, he is obliged to inform the new participants about the risks
of the game. If he fails to do so he will be held responsible for damages cause in the actions. If
the representative has a personal economic interest in the conclusion of the contract or if he has
been given personal confidence he can be held responsible for the contract the same as the
contractual partner whom he represents. The defendant receives a fee for the organisation and
management of the game. This proves that he is interested himself in the multiplication of
participants. Therefore he has to return the money. § 1174 AGBG which states that money given
in order to commit a tort is not refundable does not apply. The money paid by the customer was
not given in order to commit a tort but as a stake for the game.
The question also discussed in Germany is whether the participants did not know about the
unlawfulness of the game. That means if they did not give the money as a stake in a legal game
but for an illegal Pyramid System. This question is not raised by the court.265

                                               
263 LGZ Wien, March 22, 1995, 35 R 115/95, KRES 3/85c.
264 OGH, March 13, 1996, 5 Ob 506/96.
265 This issue is discussed by M. Battlogg, Die zivilrechtlichen Aspekte des Pyramidenspiels, ÖJZ 1998, p. 547

et seq.
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(3) LG Salzburg, April 15, 1996266

The LG Salzburg has decided that the promoter of a Pyramid System is an "entrepreneur" in the
meaning of the Consumer Protection Act (KSchG).

Facts of the case: A consumer concludes a contract in order to be accepted as a participant of a
Network system at home. He pays an administration and an entry fee. Two weeks later, he
withdraws from the contract.

Reasoning: The consumer is entitled to withdraw from the contract because the Doorstep Selling
provisions can be applied. The promoter of the Pyramid System is considered as an
"entrepreneur" in the meaning of the provisions of the Austrian Konsumentenschutzgesetz.
Besides, the system is prohibited under § 879 ABGB and the contract is therefore invalid.

b) Amateurs

OGH, November 8, 1977267

Recruiting amateurs is not discussed as much in detail in the Austrian courts as it is in the
German courts.268 However, the Austrian courts disapprove of the recruitment of amateurs. As
amateurs usually contact firstly their family and friends in order to be successful, personal
relations are used for commercial purposes. The amateurs can be influenced by the expectation
to receive bonuses for a business success. According to the Austrian courts, it depends on the
circumstances if soliciting amateurs is legal or illegal. In certain areas of business, e.g. in books
or newspaper trade, it has become a common practice and is usually not considered illegal. The
amateurs are mostly subscribers of the product and the contract which is to be concluded leads to
a long term obligation.269

Facts of the case: The defendant is publishing a newspaper and offers gifts or money for
recruiting new subscribers. The advertisements requested the recruitment of family, friends or
neighbours.

Reasoning: Soliciting amateurs is not illegal per se. Especially in the book and newspapers trade,
soliciting amateurs has become usual. It depends on additional circumstances, it is to be regarded
as unlawful. In this case, everyone can solicit a new subscriber even if he is not a subscriber of
the newspaper. Thus, every interested person can order a subscription and get money or a gift.
The commission must be regarded as a mere sham which is in reality a discount or an extra.

3. Conclusion

Pyramid Selling and Snowball Systems are prohibited under the Austrian law. Both systems
have in common the financial advantages promised to the consumers which depend on the

                                               
266 LG Salzburg, April 15, 1996, 53 R 1030/95, KRES 1b/48.
267 OGH, November 8, 1977, ÖBl 1978, p. 18 et seq.
268 See VI. Germany 2.b).
269 S. Kofler, Werberecht in Österreich, in: P. Schotthöfer (ed.), Recht der Werbung in den EU-Staaten, p. 489

et seq.
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recruitment of other consumers. The prohibited activities include the organisation of such a
system, the promotion and the assistance in the promotion of such a system.

II. Belgium

In Belgium, Pyramid Selling is prohibited under commercial and consumer law. Snowball
Systems usually are prohibited on the basis of the Law on games of fortune or fraud.270 Multi
Level Marketing is neither regulated by a special provision nor considered to fall under the scope
of application of the pyramid law. This opinion has been confirmed by the courts in a recent
decision on Amway. The court has made a clear distinction between illegal Pyramid Selling and
legal Multi Level Marketing practices. This decision can be regarded as a guideline for the
valuation of Multi Level Marketing in Belgium.

1. Legislation

The Belgian L.P.C. has two purposes: on the one hand it aims to prohibit certain trade practices,
on the other hand, it aims to protect the consumer.

Article 84 of the L.P.C. as amended by the Act of May 25, 1999.

French text:
Il est interdit de vendre en recourant à un procédé de vente en chaîne, qui consiste à établir un
réseau de vendeurs, professionnels ou non, dont chacun espère un avantage quelconque résultant
plus de l'élargissement de ce réseau que de la vente de produits ou de services au consommateur.
la participation en connaissance de cause à de telles ventes est également interdite.
Est assimilée à la vente en chaîne, la vente "en boule de neige" qui consiste à offrir au
consommateur des produits ou de services en lui faisant espérer qu'il les obtiendra soit à titre
gratuit, soit contre remise d'une somme inférieure à leur valeur réelle, sous la condition de placer
auprès de tiers, contre paiement, des bons coupons o autres titres analogues ou de recueillir des
adhésions ou souscriptions.271

                                               
270 See Budge & Droits 1997, p. 38. There have been several decision against Pyramid Games on that basis. In

one case, the court declared the contract void because it violated public policy and bonos mores.
271 It is prohibited to sell when using a method chain-selling that established a network of sellers, professional

or not, of which each hopes any possible advantage resulting more from the growth of this network. The
conscious participation to such sales are also forbidden. It is assimilated to chain-selling, the "snow-ball
selling" which is the offer of products to consumers, letting them hope to obtain them free or at a reduced
price if they (the consumers) sell to other people vouchers or orders or collect subscriptions. Translation
adopted from the Belgian DSA.
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Flemish text:
Het is verboden te verkopen door een beroep te doen op een methode van kettingverkoop, die er
in bestaat een netwerk van al dan niet professionele verkopers op te bouwen, waarbij iedereen
enig voordeel verhoopt, meer door de uitbreiding van dat net dan door de verkoop van de
producten of diensten aan de consument. De deelneming met kennis van zaken aan dergelijke
verkopen is eveneens verboden.

Met kettingverkoop wordt gelijkgesteld het "sneeuwbalprocédé" dat erin bestaat aan de
consument produkten of diensten aan te bieden waarbij bij hem de verwachting wordt gewekt dat
hij die produkten, gratis of tegen betaling van een som beneden de werkelijke waarde, kan
verwerven, op voorwaarde dat er bij derden, tegen betaling, bons, coupons of andere
gelijkaardige titels geplaatst worden of dat er leden geworven of inschrijvingen ingezameld
worden.

a) Elements

The provision contains two conditions: a network of sellers must be established and the
salespersons must expect to make profit by progression within the network. The wording of Art.
84 paragraph 1 has been broadly interpreted and especially the first requirement is very broad
and can easily be met. The provision covers situations which were not been intended by the
original legislator.272 As every Multi Level Marketing company establishes a sales network, it
depends on the interpretation of the second condition whether it meets the requirements of Art.
84 paragraph 1.

b) Proceedings273

Under Art. 98 of the L.P.C., any person involved in the business can claim an injunction against
unfair trade practices. This means, traders and consumers who are likely to suffer harm, are
entitled to bring an action before the court. Trade associations in which members are concerned,
as well as consumer organisations, can also demand relief. The plaintiffs can either take an
action for an injunction or claim compensation. The action for an injunction is decided by the
President of the court of commerce. If it is absolutely necessary, a preventive prohibition may be
granted. The court can order that the defendant company has to refrain from continuing with a
trade practice. Furthermore, the court can decide that the judgement be published. It can also
declare the contract based on the illegal trade practices void. A violation of Art. 84 L.P.C. can be
punished with a fine from 26,- to maximum 20.000,- Bfr or/and imprisonment from one month
to maximum five years.

2. Case Law

There existed several decisions on Pyramid Selling based on the former Art. 52 L. P. C., which
has now become Art. 84 L. P. C. The courts have declared that not only the common Pyramid
Selling, but every similar scheme is prohibited. In the Amway case, they came to the conclusion
                                               
272 Cf. Study prepared on behalf of the FEDSA by Oppenheimer Wolff & Donnelly LLP with the support of

the Amway Corporation, Brussels March 16, 1999.
273 See C. Kocks, Werberecht in Belgien, in: P. Schotthöfer (ed.), Werberecht in den EU-Staaten, p. 115 et

seq.; J. Stuyck, La loi du 14 juillet sur les pratiques du commerce. applications et perspectives dans l'intérêt
du consommateur, Droit des consommateurs, Brussels 1982, p. 171 et seq.; F. Wohlgemuth, Das Recht des
unlauteren Wettbewerbs in Belgien, WRP 1992, p. 464 et seq.
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that, Art. 84 L. P. C. must be interpreted narrowly. They found Multi Level Marketing not
comparable to Pyramid Selling and rejected the claims.

(1) CA Brussels, October 7, 1982 (H.F.P. / Home and Family Products)274

Facts of the case275: The Home and Family Products company establishes a distribution network
which is organised as follows: There are local salespersons, distributors and general distributors.
The local salespersons buys the goods from the distributor with a trade margin. In order to
become a distributor, the salesperson must invest a certain sum of money by purchasing a stock
of goods. The distributor buys the goods directly at the company (including a trade margin) and
sells them to the local salespersons with a smaller trade margin. Only distributors who meet
certain requirements can become a general distributor. They buy the goods from the company
and sell them to final consumers or direct distributors. Those distributors who sponsor other
distributors obtain a remuneration which is related to the amount of purchases.

Reasoning: Art. 52 L. P. C. does not only prohibit snowball sales but also prohibits systems
similar to those. The system created by Home and Family Products is not dangerous per se. It
becomes dangerous when a recruitment chain is established. A progressing network of
salespersons leads to a market saturation and cannot be controlled any more. The system is
misleading because the consumers are not informed about the risks of their financial investment.
Their investment may be lost because of the market saturation.

(2) Trib. correctionnel de Bruxelles, February 25, 1988 (Smile Cares)276

Facts of the case: The company distributes its products through a network of salespersons. The
salespersons are independent and receive a commission based on their sales as well as bonuses
for the recruitment. The newly recruited salespersons have to pay an entry fee in order to receive
information material and the right to take part in the meetings and training courses. This fee is
not repaid if the salesperson decides to leave the business. In order to enter the system or to
advance higher in the hierarchy, the salespersons have to purchase large stocks of goods. The
position of the salespersons in the network depends on the amount of purchases which they
make. The salespersons are instructed to collect lists with names of friends and relatives and
make them salespersons as well. Home parties and meetings are organised with the aim of
making every person taking part at these meetings also a salesperson.

Reasoning: The salespersons have to pay a large entry fee and receive the right to distribute the
company's products. They are attracted with the help of the meetings and parties, where
psychological pressure is exercised on the salespersons. There is a "philosophie du succès" and a
lot of "propaganda". Although the company claims to offer two ways of business (sales to final
consumers and recruitment), the most important business is done by recruitment. The
remuneration depends on the amount of products which the salespersons purchase from the
company and not what they sell to consumers. Stated another way, they invest their money in the
system by purchasing large stocks of goods without a buy-back possibility. The system finally
has to collapse because of the market saturation as one day it will be impossible to recruit new
salespersons.

                                               
274 CA Brussels, October 7, 1982, J. T. 1984, p. 7 et seq.
275  The facts are explained in: D. v. Bunnen, A propos de la vente "en boule de neige", J. T. 1984, p. 245 et

seq.
276 Trib. correctionnel Brussels, February 25, 1988, .
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The requirements of Art. 52 L. P. C. (now Art. 84 L. P. C.) are met. The company establishes a
network of salespersons. They attract the salespersons with the expectation of making profit with
the help of their marketing plan. The salespersons purchase the goods for a lower price and sell
them with the trade margin from 20 % up to 50 % (depending on the rank in the hierarchy). The
profit is made if they are able to either recruit new salespersons or find customers to purchase the
goods. The legislator has expressed its intention to prohibit an economic activity which not only
aims to raise its sales by promotion but mostly by a constant and indefinite progression of
distributors. The term "snowball selling" is used in the provision to show one of the forms of
chain selling. Besides, every similar sales scheme, that means a scheme which has a common
system like snowball selling, is prohibited.

(3) CA Brussels, September 16, 1998 (Amway)277

Facts of the case: The sales network created by Amway consists in the establishment of a
distribution network. The salespersons are independent and sell products to consumers. They can
also sponsor new salespersons. They receive a trade margin and bonuses based on the sales made
by the downlines. The salespersons purchase a starter kit containing some information about the
company and the products as well as a number of products. The salespersons must pay an annual
fee278 to cover administration costs. Amway has established a Buy-back rule, which states that a
salesperson can give unsold products back and will be refunded with a sum equal to the purchase
price minus 5 % handling fee. Within 90 days of the distributorship, the salesperson can return
the starter kit and will be entirely refunded. There is no obligation to purchase a minimum
amount of goods. The salesperson has to sell at least 70 % of his stock products within one
month in order to receive a commission. He must sell the products to at least ten different final
consumers in order to receive a bonus.

Reasoning: From the Explanatory Memorandum to the draft articles of the L.P.C. it becomes
clear that the present Art. 84 wants to prohibit snowball sales or similar procedures. The
damaging fact of these methods results from the main aim which is recruiting new salespersons
and making them invest in the system (by buying products, formation or similar fees). As they
try to recruit other salespersons, the market becomes saturated. From this note, it must be
concluded that the legislator intended to forbid chain selling when it was a danger for the
salespersons and the consumers. As the provision restricts free trade, it must be interpreted
narrowly. It must be understood in the sense that every member of the network expects to make a
profit by the progression of the network and less through the sale of products to final consumers.

The salespersons do not get any bonuses merely by recruiting new salespersons nor is there any
commission on membership fees or on the starter kit. The newly recruited salesperson does not
pay any kind of remuneration to his sponsor. The compensation is based upon the sales made by
the downlines. That means, the advantages are connected with the sales, that means with hard
work, and not with the recruitment. The extension of the network per se does not bring any
advantage. The salespersons receive financial advantages by selling products to final consumers.
Stated another way, they expect to increase their profit with the sales of products. It is not
necessary that the salesperson himself sells the products to retail consumers. The term "sales of
products" includes also the sales of his downline to final consumers. The system does not create
a scheme where every salesperson expects to receive advantages more by recruiting new
members than by selling products. Even if it is in the salespersons' interest to solicit consumers,
                                               
277 CA Brussels, Eighth Chamber, AR/3545, September 16, 1998.
278 1.020 BEF included VAT.
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this does not necessarily imply that every salesperson wants to recruit new salespersons. The
salesperson does not have to invest much money, the investment is limited to the purchase of a
starter kit and the membership fee. In order to avoid large stocks of products, the salespersons
only receive bonuses if they sell at least 70 % of their stocks to more than ten final consumers.
The company has established a buy-back guarantee, that means the products are taken back and
are refunded to a sum equal to the purchase price minus a 5 % handling fee. The Multi Level
Marketing system does not cause any harm to the consumers or the salespersons. The consumers
can be reimbursed and the salespersons' risks are minimal. Finally, the system has not led to
rapid market saturation. Stuyck approves the decision in his annotations to the judgement.279 He
declares that the selling structure of the Amway company is hierarchical - like a Pyramid
Scheme. However, from the Explanatory Memory to the law it becomes clear that only network
distribution systems which can cause dangerous effects to the participants are covered. Amway
neither demands any financial obligations from the direct sellers nor is there an obligation to
purchase a minimum amount of products. The remuneration depends on the effective sales of the
downline and if a direct seller wants to quit the system, the goods purchased by him are taken
back by the company (with a minor handling fee).

3. Conclusion

According to the Amway decision, Art. 84 L.P.C. must be interpreted in the following way: The
system must be based on the recruitment of new salespersons more than the sales of products. An
indication of this can be seen if the profit results mainly from the recruitment of new
salespersons. Every member of the system must expect to make profit by recruiting new
salespersons and less by the sales of products. Furthermore, for it to be illegal it is required that
the system causes harm to the salespersons and consumers with the extension of the network
leading to a market saturation

Belgian law distinguishes between illegal Pyramid Schemes and legal marketing practices. A
system is illegal if every distributor expects to receive advantages through network extension.
This can be indicated by the fact that the salespersons are compensated for recruiting (e.g. by a
commission on fees, starter kit, or products bought by the sponsored salespersons) and if the
network extension is necessary to make profit. One further criteria for illegal Pyramid Schemes
is that they cause harm to the consumers or salespersons. There is no reimbursement for
dissatisfied consumers and an investment of the salespersons is required which leads to a
financial risk. On the contrary, a system is legal if the salespersons expect to make profit by
selling products to customers. They are paid a trade margin and a remuneration which is related
to the sales of goods to final consumers.

The company guarantees this by the "10 consumer rule". The salespersons only bear minimal
financial risks as they only have to purchase a starter set and are granted a buy-back guarantee.

Illegal practices Legal practices
Expectation of every distributor to receive
advantages through network extension

Expectation of advantages through the
selling of products to customers

Organisation based on the recruitment of
new participants

Organisation based on the sales of products
to final consumers

Harm to consumers or salespersons Minimal financial risks

                                               
279 J. Stuyck, Noot: "Multi-level"-verkoop is geen kettingverkoop, not yet published.
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III. Denmark

Following the replacement of the Unfair Competition Act of 1937 by the Marketing Practices
Act of 1976, there exists no special provision against Pyramid Selling.280 Now, there is only a
general provision on trade practices which (according to the legal documents on the enactment of
the Marketing Practices Act) applies to Pyramid Selling but does not apply to Snowball Systems
(see the case law under 2.). As there is no decision on Pyramid Selling or Multi Level Marketing,
the guidelines from the Consumer Ombudsman are important for the interpretation of the general
clause with regard to these two marketing schemes.

1. Legislation

In Denmark, Pyramid Selling and Multi Level Marketing fall within the scope of application of
the Marketing Practices Act. The Act has two purposes: on the one hand, it regulates competition
and on the other hand it protects consumers.281 The Marketing Practices Act includes general and
special provisions. The special provisions concerning certain illegal marketing practices are mere
examples. If there are other distribution methods such as Pyramid Selling, containing practices
that violate the transparency of the market and thus disturb the consumer, the general clause in §
1 or § 2 (Misleading Advertisement) of the Marketing Practices Act can be applied.282

Furthermore, the Doorstep Sales Act is relevant as it prohibits the sellers from contacting
consumers personally or by telephone without any preceding request. However, it is not
forbidden to contact the consumers in public places. An exemption from this prohibition is made
for the sales of books, newspapers or insurance contracts.

a) Good Marketing Practices

Art. 1 Marketing Practices Act283

This Act shall apply to private business activities and to similar activities undertaken by public
bodies. Such activities shall be carried on in accordance with good marketing practices.

aa) Elements
According to the Consumer Ombudsman284, recruitment can violate good marketing practices if
there is an obligation to the company to recruit friends, family, or if the recruitment is directed
exclusively towards children, young people, students or people who are easily influenced, or if
the recruitment is part of a larger Pyramid Scheme. The use of psychological influence at
recruitment meetings to further the impression that a lot of money can be earned in a short time
is also contrary to good marketing practices. As are recruitment meetings where primarily young
people below the age of 18 are invited or if the purpose of the meeting is not indicated to the
participants. All of these aspects are covered under Art. 1 of the Marketing Practices Act. A
marketing concept is likely to violate § 1 of the Marketing Practices Act if it requests unsolicited
                                               
280 The Unfair Competition Act of 1937 has contained a clear prohibition of Pyramid Selling.
281 P. Krüger-Andersen, Unlauterer Wettbewerb und Verbraucherschutz in Dänemark, GRUR Int. 1976, p.

323.
282 P. Krüger-Andersen, Unlauterer Wettbewerb und Verbraucherschutz in Dänemark, GRUR Int. 1976, p.

325.
283 Translation adopted from the National Consumer Agency in Denmark.
284 See the Checklist of August 25, 1998. However, this list is not exhaustive and the criteria are only

indicative in order to show what is likely to be illegal.
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contacts with the consumers personally, by telephone or suggests gains and profits as a result of
contributing sums of money.

bb) Proceedings285

The Consumer Ombudsman is the competent body to control the observance of the Marketing
Practices Act. He can initiate legal proceedings at the Maritime and Commercial Court. Besides,
any person with a legal interest, that means consumers, competitor companies or associations,
can start legal proceedings. The court can grant an injunction or order a fine if a company uses
misleading advertisements.

b) Misleading Information

Art. 2 Marketing Practices Act286

(1) It shall be an offence to make use of any false, misleading or unreasonably incomplete
indication or statement likely to affect the demand for, or supply of, goods, real or personal
property, and work or services.
(3) It shall be an offence to make use of any misleading practices affecting demand or supply in
the manner stated in subsection (1) hereof or practices of corresponding effect, if, because of
their special form or reference to irrelevant matters, such practices are improper in relation to
other persons carrying on a trade or business or to consumers.

aa) Elements
According to the Consumer Ombudsman287, the following practices may violate Art. 2 of the
Marketing Practices Act: marketing material which contains unrealistic earning possibilities or
information about earning possibilities without statements proved by documents. A marketing
scheme is non-transparent if its marketing material is misleading or the distribution network is
not proportionate to the marketing possibilities. If, however, a network marketing scheme
complies with the relevant legislation, it cannot be prohibited per se. 288

bb) Proceedings
See above under a) bb).

c) Public Collection

§ 2 Public Collection Act

Offentlig gade- og husindsamling ved personlig eller telefonisk henvendelse må ikke finde sted.
Det samme gælder indsamling ved anvendelse af kædebreve.289

The main intention of this law is to allow public collections. Public collections for a legal
purpose shall be allowed without any permission being necessary. However, the forms of public
collections are restricted; collections on the streets and on private houses are prohibited. The
                                               
285 See B. Dahl, Unfair Competition, Marketing Practices and Consumer Protection in Denmark, p. 443 et seq.;

M. Eckhardt-Hansen, Werberecht in Dänemark, p. 149 et seq.
286 Translation adopted from the National Consumer Agency in Denmark.
287 Checklist of August 25, 1998.
288 Memorandum from the Consumer Ombudsman, October 7, 1997.
289 Public collection on streets or at private houses by personal or telephone contact is prohibited. Collections

by chain letters are prohibited, too.
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ministry of justice considers chain letters illegal.290 Any violation of the act is punished with a
fine.

2. Case Law

The Ostre Landsrets has decided that a Snowball System is not a public collection and can
therefore not be prosecuted under the Public Collection Act. The court has set aside the Odense's
court decision of August 1998, which has found that the activities of Noble House are in conflict
with § 2 of the Public Collection Act.

Ostre Landsrets291, March 10, 1999 (Noble House)292

Facts of the case: The company organises a Snowball System. The participants have to pay an
entry fee which is given to the other participants. The promoter manages the game and
distributes the fees. The participants are invited by friends or relatives to a meeting. There they
can fill in an application form in order to participate in the system.

Reasoning: The accused participants of the Snowball System have not violated § 2 Public
Collection Act. The way they contacted interested persons (by meetings in private houses and
invitations of friends or other personal relations) is not the same as the situation mentioned in § 2
Public Collection Act.

3. Conclusion

The Consumer Ombudsman has investigated several marketing concepts of Multi Level
Marketing companies and has come to the conclusion that, the systems violate §§ 1, 2 Marketing
Practices Act under special conditions.293 One of his criteria is the transparency of the system,
especially the remuneration system, the marketing material, the rights and obligations of the
direct sellers (including the possibilities of leaving the system) and the contract of distribution.
The remuneration must be based on the sales of goods. It cannot be offered as a counterpart for
payments made from recruits to the company. According to consumer law the consumer must
not be contacted personally or through telephone call without a special request.

IV. Finland

In Finland, Pyramid Selling is prohibited under the general clause of the Marketing Practices
Act. The Ethical Codes of Network Marketing accepted by the Finnish DSA are also relevant.
The observance of the rules is controlled by a commission.294

                                               
290 General remarks on the draft law, 70/71, A, 2407-2411.
291 East court of first instance.
292 Ostre Landsrets Dombog, March 10, 1999, 13 chamber, no. S-3320-98.
293 See the information of the Consumer Ombudsman, April 1999 and Jurisdik Arbog 1995, p. 18 et seq.
294 K. Fahllund, H. Salmi, Werberecht in Finnland, in: P. Schotthöfer (ed.), Handbuch des Werberechts in den

EU-Staaten, p. 228.
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The courts have analysed Pyramid Selling under different aspects: marketing practices, public
collections and securities. Besides, the guidelines of the Consumer Ombudsman play an
important role in legal valuation.

1. Legislation

a) Marketing Practices Act

Art. 1

I näringsverksamhet får icke användas förfarande, som strider mot god affärssed eller eljest ar
otillbörligt mot annan näringsidkare.295

aa) Elements
According to the Consumer Ombudsman296, a company violates Art. 1 of the Marketing
Practices Act if the marketing information or the information about the products is misleading or
if the direct sellers have to purchase products without a buy-back guarantee (at least 90 %
compensation). However, the development of a network is legal if salespersons are recruited and
not obliged to purchase a starter kit. Even if there is an obligation to buy the starter kit, the
network system can be legal if the price is related to the value of the kit.297 Telephone marketing
is not prohibited.298

bb) Proceedings299

Any claims concerning the Marketing Practices Act can be decided either by the Market Court or
the ordinary courts. The Market Court can order a party to refrain from the practices in question
and also grant preventive injunction. The ordinary courts can decide disputes between a
consumer and a trader. The consumer can claim compensation for damages, the Market Court
can prohibit certain practices and impose a fine. The Consumer Ombudsman is entitled to bring
an action before the court. Subsidiary to this, a consumer, trader or employee association can
institute legal proceedings. An individual trader can claim if he has been effected by the
marketing practices.

b) Money Collection Act300

A money collection can be taken up only in order to raise money for social, cultural and
ideological purposes or for civil action. A money collection licence is required. The Money
Collection Act forbids money collecting in form of chain letters or similar forms in which a part
of the money or any other interest is promised to participants. Participation in such schemes as
well as their promotion is prohibited. Violations of this Act are sanctioned with imprisonment or
payment of a fine.

                                               
295 Any business transactions which violates public policy or is unfair against another trader is prohibited.
296 Guidelines of the Consumer Ombudsman, Konsumentenverket August 1997.
297 Guidelines of the Consumer Ombudsman, Konsumentenverket August 1997.
298 K. Fahllund, H. Salmi, Werberecht in Finnland, in: P. Schotthöfer (ed.), Handbuch des Werberechts in den

EU-Staaten, p. 228.
299 See K. Fahllund, H. Salmi, Werberecht in Finnland, in: P. Schotthöfer (ed.), Handbuch des Werberechts in

den EU-Staaten, p. 228.
300 Information from the office of the Finnish Consumer Ombudsman.



158

c) Securities Act 495/1989

Chapter 2 § 1

Värdepapper får inte marknadsföras eller förvarvas i näringsverksamhet genom lämnande av
osanna eller vilseledande uppgifter eller genom förfaranden som strider mot god sed eller annars
är otillbörliga. I 1 mom. avsedda uppgifter vilkas vilseledande eller osanna karaktär framgår efter
att de framförts och vilka kan ha en väsentlig betydelse för investerare, skall ofördröjligen rättas
eller kompletteras i tillräcklig utsträckning.301

2. Case Law

In three decisions, the Market Court has found a breach of law by Pyramid Schemes. The third
decision (Network Investment) is based on Securities law and deals with a quite uncommon
Pyramid System which distributes shares. Finland is, apart from the United States, the only
country which has applied securities law to Pyramid Systems.

(1) Market Court, 1980 (Bestline Products)302

Facts of the case: The company distributes products in a Pyramid Scheme. The direct sellers
recruit new salespersons by promising financial advantages and making statements about a
certain amount of profit which can be made by participating in the system. In order to become a
participant or to advance to a higher level in the hierarchy of the company, it is necessary to pay
training, or other fees, as well as to recruit new participants. The remuneration of the direct
sellers is based on the number of the members in their downlines. Persons who have not run a
business before entering the organisation, are forced to purchase large stocks of products without
a buy-back guarantee.

Reasoning: These trade practices violate § 1 of the Marketing Practices Act.

(2) Market Court, 1994 (Golden Products)303

Facts of the case: The company sells products through a network of salespersons. They recruit
new salespersons by promising them higher profits. The information for the new direct sellers is
insufficient. They are not informed about the market situation, the sales which are to be expected
and the costs. Newly recruited salespersons without any relevant practical experience can recruit
other salespersons.

Reasoning: The company shall cease to recruit new salespersons by promising financial
advantages and profit without informing them about the business. It must revise the promotional
material and desist from claims concerning profit from recruiting.

                                               
301 It is prohibited to sell or purchase securities in a commercial transaction by untrue or misleading statements

or in a way that violates public policy or is illegal because of other reasons.
302 Market Court, 1980:1.
303 Market Court, 1994:14.
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(3) Market Court, 1997 (Network Investment)304

Facts of the case: The company distributes shares through a network of direct sellers. Persons
who apply for shares can conclude a marketing contract with the company and thus become
network distributors. The contract obliges the shareholder to solicit other persons to apply for the
shares and also become network distributors. The new network distributors participants pay fees
for the training seminars and an administrative fee. Their remuneration is based on the
investment of their downlines. The marketing concept of the company presents the efficiency of
network marketing and the profit including advantages for the participants. Although it states
that all investment possibilities are limited, it becomes clear that the network shall expand by the
creation of new possibilities. The more participants can be recruited the higher is the profit for
the sponsor. The profit depends mainly on the fees which the new participants have to pay. The
marketing plan states that the business is easy. The company contacts and recruits also people
without any knowledge of the securities business.

Reasoning: The company must cease to offer shares with the statements that the distributors can
make profit through recruitment. The company violates § 1 of the Securities Act. The marketing
concept is based on profit made by downlines. The participants are attracted more by the
financial advantages resulting from the network scheme than those resulting from the object of
their investment. The network distributors decide to participate in the company not because of
the value of the shares but because of the advantages made with the marketing concept.

3. Conclusion

An important criteria for the distinction between legal and illegal trading schemes is the quality
of information given to the consumers. If the information is misleading, or the company fails to
give information about the market situation, the costs and realistic sales, it is likely to violate the
Marketing Practices Act. Recruiting persons without any business experience is considered
dubious. Furthermore, it is an indication of a Pyramid System if the main business is done with
downlines and not the sales of products. Companies must grant the direct sellers a buy-back
guarantee on the products and starter kits which they purchase.

V. France

In France there exists a special anti-pyramid provision in the Consumer Code. The provision is
very strict and not only prohibits the common Pyramid Schemes but every system which makes
profit with downlines (e.g. by entry fees, training courses, seminars, starter kits). An internal
note from the Direction Générale de la Concurrence, de la Consommation et de la Répression
des Fraudes concerning this provision is important for its interpretation. It distinguishes between
illegal Pyramid Schemes and Multi Level Marketing and establishes criteria for legal network
systems. This distinction is put into practice by the courts. With only one exception, they declare
Multi Level Marketing practices legal. That means, Multi Level Marketing companies in France
are not prosecuted under the penal anti-pyramid provision in the consumer law.

                                               
304 Market Court, 1997:9.
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1. Legislation

In France, the aspect of the consumer protection plays an important role. Pyramid Selling is
therefore prohibited under consumer law, whereas it is not mentioned as a trade practice in the
commercial or competition law. The French penal law contains, however, only provisions for
specific sanctions of fraudulent behaviour. It does not provide for a general prohibition of fraud.

a) Criminal Law: Art. L 122-6 Code de la Consommation

Art. L 122-6 of the Code de la Consommation

Sont interdits:
1. La vente pratiquée par le procédé dit "de la boule de neige" ou tous autres procédés analogues
consistant en particulier à offrir des marchandises au public en lui faisant espérer l'obtention de
ces marchandises à titre gratuit ou contre remise d'une somme inférieure à leur valeur réelle et en
subordonnant les ventes au placement de bons ou de tickets à des tiers ou à la collecte
d'adhésions ou inscription;
2. Le fait de proposer à une personne de collecter des adhésions ou de s'inscrire sur une liste en
lui faisant espérer des gains financiers résultant d'une progression géométrique du nombre des
personnes recrutées ou inscrites.305

aa) Elements
The provision contains two conditions: the proposition for a person to enter a system or
subscribe himself to a list and the expectation of this person to make profit by a geometrical
progression of the number of recruits. The first condition can easily be met but is on its own not
an adequate means to distinguish between illegal Pyramid Schemes and legal network systems.
The second condition requires further explanation. The Ministry of Economics and Finances has
published an Internal Note in order to explain and interpret this provision.306 According to this
note, the provision has been enacted with the purpose of preventing a chain-selling structure
where profit is made inside the chain. Therefore, any connection between remuneration and the
geometrical progression of the system is prohibited. It shall be unlawful to create a chain-selling
structure which may be considered a "fake" (in an economical sense). This has to be decided on
the basis of an objective analysis (.."le fait ..de faire espérer des gains financiers résultent d’une
progression du nombre des personnes recrutées”). The subjective element ("espérer") is satisfied
if the company creates the false impression that high incomes are earned by a geometrical
progression of the number of recruits. Thus, information documents which describe the
companies, brochures and advertising should not motivate recruitment by claiming that earnings
are obtained by soliciting new salespersons.

The provision, however, does not prevent remuneration for leading and managing downlines by
exerting effective functions going beyond the mere recruitment. These functions are the "cause"
for the earnings.

                                               
305 2. The act of proposing that a person collect memberships or sign up on a list, while making him expect to

receive financial gain resulting from a geometric progression of the number of people recruited or signed
up. (Translation adopted from Multi-Level Distribution, an economic reality recognised by law, M. Puech,
Documentation of the Societé de la Vente Direct)

306 Internal Note no. 6204 of the Direction Générale de la Concurrence, de la Consommation et de la
Répression des Fraudes of October 18, 1995.
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In a ministerial response of 4 February 1991, the Ministry of Commerce has declared that Art. L
122-6 of the Consumer Code covers Multi Level Marketing if the main activity consists in
recruiting new salespersons who are obliged to acquire the goods when entering the system
without taking into consideration the real market.307 Stated another way, Multi Level Marketing
is considered legal if it consists of sales to consumers through a commercial network.

bb) Amendment by the Law 95/96 of February 1995
Several companies have succeeded in evading the anti-pyramid law by demanding high fees for
training courses, starter kits and seminars unrelated to the benefit instead of entry fees. After the
media has reported more and more about abusive practice of network selling systems, the
Direction Générale de la Concurrence, de la Consommation et de la Répression des Fraudes as
well as the SVD worked out a draft to prohibit these trade practices. This draft became law and
modified Art. L 122-6 of the Code de la Consommation.308

Art. 13

Le 2. de l'article L 122-6 du code de la consommation est complété par deux alinéas ainsi
rédigés:
"Dans le cas de réseaux de vente constitués par recrutement en chaîne d'adhérents ou d'affiliés, il
est interdit d'obtenir d'un adhèrent ou affilié du réseau le versement d'une somme correspondant
à un droit d'entrée ou à l'acquisition de matériels ou de services à vocation pédagogique, de
formation, de démonstration ou de vente ou tout autre matériel ou service analogue, lorsque ce
versement conduit à un paiement ou à l'attribution d'un avantage bénéficiant à un ou plusieurs
adhérents ou affiliés du réseau."
"En outre, il est interdit, dans ces mêmes réseaux, d'obtenir d'un adhérent ou affilié l'acquisition
d'un stock de marchandises destinées à la revente, sans garantie de reprise du stock aux
conditions de l'achat, déduction faite éventuellement d'une somme n'excédant pas 10 p. 100 du
prix correspondant. Cette garantie de reprise peut toutefois être limitée à une période d'un an
après l'achat."309

The provision prohibits in its first paragraph schemes which create downlines and make a profit
out of them. Contrary to Art. L122-6 paragraph 1, it also applies to systems which make a profit
by developing downlines in an indirect form. That means, not only schemes which demand an
entry fee in order to be entitled to take part in the system, but also schemes which demand
payments for training courses, seminars, information material and starter kits can be prohibited if
the other members receive a commission. The provision prevents the distribution of equipment
                                               
307 D. Hurstel, Principes juridiques La vente multiniveaux serait-elle remise en cause ?, Gaz. Pal. 1995, p. 97

et seq.
308 Cf. D. Desurvire, Controverse autour des réseaux de vente multi-niveaux, La Revue des Huissiers de

Justice 1995, p. 1 et seq.; D. Desurvire, La vente multi-niveux, Contrats, conc., consom. 1995, p. 657 et
seq.; D. Hurstel, Principes juridiques La vente multiniveaux serait-elle remise en cause ? Gaz. Pal. 1995, p.
97 et seq.; M. Leroux, La distribution multiniveaux: un canal de vente non traditionnel, Revue de la
concurrence et de la consommation, 1995, p. 79 et seq.

309 Art. L122-6 of the Consumer Code is completed by the following: "In selling networks constituted by the
recruitment of members or affiliates, it is forbidden to obtain from a member or an affiliate in the network,
the payment of money linked to an entry fee or to the acquisition of material or services of a pedagogic
nature, related to training, demonstration or selling, or any other material or services, when the payment
induces money or the attribution of an advantage profiting to one or more members or affiliates in the
network. In addition, it is forbidden, in those networks, to propose to acquire an inventory of merchandise
destined for re-sale, without buy back guarantee at the moment of purchasing, with the eventual deduction
of a sum not exceeding 10 % of the corresponding price. This buy-back guarantee may however be limited
to a period of one year following the purchase." Translation adopted from the Syndicat de la Vente Directe.
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or the organisation of training courses or educational seminars for which the participants have to
invest money and in which the weaknesses of the new members are exploited.310 Stated another
way, systems which neither offer any remuneration for the mere recruitment nor for the purchase
of the starter kits and information material or the participation in training courses, are not
prohibited.311 They do not raise the hopes of the other participants that recruiting new members
can bring them any advantage, neither by the act of recruiting, nor of the initial investment of the
new recruit.

The buy-back guarantee regulated in the second paragraph is part of the Code of Conduct of the
industry. However, it was not observed by all companies. Whereas it is the aim of the first
paragraph to prevent the horizontal profit (that means one member shall not be offered any
financial advantage for recruiting a new member), it is the purpose of the second paragraph to
prohibit the vertical profit (that means the company shall not be able to make profit from the
direct sellers). The salespersons shall not invest their money by purchasing large stocks of goods
without a buy-back guarantee. On the one side, the salespersons shall be prevented from the risk
of not being able to sell them, on the other side an artificial demand for the products inside the
system shall not be created.

cc) Proceedings312

Although the Code de la Consommation is based mainly on penal provisions, violations can
either be pursued before criminal courts or civil courts.

Criminal procedure: Art. L 122-7 of the Code de la Consommation 313 declares that Pyramid
Selling can be punished with a fine or imprisonment. The Direction Générale de la Concurrence,
de la Consommation et de la Répression des Fraudes is entitled to establish a ‘procès verbal’
(official ascertainment of facts)314. It will then have to be decided by the ‘Ministère public’
(public prosecutor), whether the case in question shall be prosecuted or not. Consumers or
traders effected can do the same, but only as joint plaintiffs ("intervention avec constitution de
partie civile"). If, however, the latter file an action as private parties (‘plainte avec constituion de
partie civile’), the ‘juge d’instruction’ (investigating magistrate) is engaged and it is no longer on
the ‘Ministère public’ to decide on the opportunity of penal prosecution.

Civil procedure: Consumers, rival traders or consumer associations might also file an action in
the civil courts315 for damages they have suffered from the violation of the penal law. Such an
action remains a civil action ("action civile”) although it follows the rules of a penal procedure.
The action concerns civil damages caused by a criminal offence. The defendant can be

                                               
310 D. Hurstel, Principes juridiques La vente multiniveaux serait-elle remise en cause ? Gaz. Pal. 1995, p. 97 et

seq.
311 D. Hurstel, Principes juridiques La vente multiniveaux serait-elle remise en cause ? Gaz. Pal. 1995, p. 97 et

seq.
312 See F. Ranke, Werberecht in Frankreich, in: P. Schotthöfer (ed.), Handbuch der Werbung in den EU-

Staaten, . 248 et seq.
313 Art. L. 122-7: Sans préjudice de l'application le cas échéant, des peines prévues à l'article 405 du code

pénal, tout infraction à la présente section sera punie d'une amende de 3 000 F à 30 000 F et d'un
emprisonnement de onze jours à un an.
Le délinquant pourra être, en outre, condamné à rembourser à ceux de ses clients qui n'auront pu être
satisfaits les sommes versées par eux, sans qu'il puisse avoir recours contre ceux qui ont obtenu la
marchandise.

314 The DGCCRF is a public authority and controls the commerce.
315 If the plaintiff is a consumer, the tribunal d’instance is competent up to 50.000 FF, if the plaintiff is a

trader, the Trib. de commerce is competent for his action.
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condemned to pay his customers compensation if they have invested their money in the system.
The company cannot claim against those traders who have already received goods.

b) Criminal Law: Code Pénal

Art. 313-1 Nouveau Code Pénal

L'escroquerie est le fait, soit par l'usage d'un faux nom ou d'une fausse qualité, soit par l'abus
d'une qualité vraie, soit par l'emploi de manœ uvres frauduleuses, de tromper une personne
physique ou morale et de la déterminer ainsi, à son préjudice ou au préjudice d'un tiers, à
remettre des fonds, des valeurs ou un bien quelconque, à fournir un service ou à consentir un acte
opérant obligation ou décharge.

The article can cover illegal trading schemes if (1) the sales depend on the geometrical
progression of the system, (2) the company and the distribution system are presented in an
unclear way which leads to the impression that profit can be made easily by the work of others
and (3) if there is no adequate relation between benefit and costs (concerning the starter kit and
the annual membership fee). If, however, the Multi Level Marketing company is operating
without any geometrical progression of direct sellers, and informs the customers about the
marketing system in a correct way and the fees paid by the salespersons (starter kits, annual
membership fee and training fee) are proportional to the consideration, the system is not covered
by Art. 313-1 Code Pénal.316 If Art. 313-1 Code Pénal does not apply, Art. L122-6 of the Code
de la Consommation can still be relevant.

c) Law concerning the Status of the Direct seller

Most Multi Level Marketing companies usually do not employ salespersons but conclude
contracts of distributorship with independent agents. The agents have the status of independent
distributors, as long as they bear responsibility for their own business and have their own
decision making power.317 As most of the distributors only work occasionally they were not
protected in a proper way. In order to provide more social security for them, a new law has been
passed which regulates the status of the distributors. This law of January 27 1993 modifies the
Social Security Code (311-3, 20). The distributors keep their status of independent direct sellers.
But they achieve a special social status, called "assimilé salarié". The amount of social benefits
depends on the trade margin as well as on the commission.

2. Case Law

The courts almost unanimously make a clear distinction between Pyramid Selling which is
prohibited under Art. L 122-6 of the Code de la Consommation and Multi Level Marketing
practices which they consider legal. Only the Tribunal de grande instance de Brest has
condemned Herbalife and compared it with a Pyramid Scheme. This decision has been criticised
in the French legal literature. Finally, it was set aside by the court of appeal of Rennes.

                                               
316 See M. Puech, La vente multiniveaux au regard du droit pénal, D. 1995, p. 117 et seq.
317 Cf. D. Desurvire, Controverse autour des réseaux de vente multi-niveaux, La Revue des Huissiers de

Justice 1995, p. 1 et seq.; D. Desurvire, La vente multi-niveux, Contrats, conc., consom. 1995, p. 657 et
seq; D. Hurstel, Principes juridiques La vente multiniveaux serait-elle remise en cause ? Gaz. Pal. 1995, p.
97 et seq.
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(1) Trib. grande inst. Angers, May 29, 1991 (Serge Mas/Chain letter system) 318

Facts of the case: The defendant Serge Mas creates a company which distributes letters inviting
the addressee to make profit by becoming a member of the system. The member has to pay an
entry fee and recruit two more members. A part of the fee is invested to earn interest.

Reasoning: The system has a pyramid structure and violates the law no. 53-1090 of November
1953319. By the geometrical progression, the market becomes saturated. The system must lead to
a collapse because it is impossible to recruit new members. Only those at the first levels probably
make a profit whereas new members suffer financial loss.

(2) Trib. de grande inst. de Brest, September 20, 1994 (LeFustec/Herbalife)320

Facts of the case: The couple LeFustec distributes Herbalife products in France. They recruit
new direct sellers and create a network. Each direct seller is independent, selling his products
and recruiting new salespersons. The amount of their remuneration depends on the purchase
price of their products which in turn depends on the numbers of salespersons in a network. The
direct sellers get a trade margin and a commission based on the amount of their own sales and
the sales of their downlines. The couple organises information meetings during which schemes
are presented showing the income and profit made with Multi Level Marketing.

Reasoning: The activities of the couple LeFustec violate Art. L 122-6 paragraph 2. They are
sentenced to two months imprisonment with a fine. The main part of the remuneration is made
by recruiting new salespersons.

This decision has been criticised.321 The system lacks a progressive effect because, it is not
necessary to recruit a certain number of persons nor is a remuneration paid for each newly
sponsored salesperson. Furthermore, the remuneration is based on the sales of the downline, and
cannot be considered as a special advantage. In return for the remuneration, the direct sellers
have to train and motivate the members of the downline.

(3) Court d'Appel Rennes, June 8, 1995 (LeFustec/Herbalife)322

The court of appeal Rennes has granted the appeal of the couple LeFustec and set aside the
decision of the lower court (see (2)).

Reasoning: Art. L 122-6 of the Code de la Consommation requires that the company makes the
consumers believe that financial advantages are made by the mere geometrical progression of the
network. The couple has not stated during their information meetings that it is sufficient to
recruit new salespersons in order to receive bonuses. Besides, the guide manual for distributors
does not contain the information that profit can be made by a geometrical progression of the

                                               
318 Trib.gr.inst. Angers, May 29, 1991, Contrats, conc., consom. 1992 no. 191.
319 Art. 1: Sont interdites les ventes pratiquées par le procédé dit "de la boule de neige" ou tous autres procédés

analogues consistant en particulier à offrir des marchandises au public en lui faisant espérer l'obtention de
ces marchandises à titre gratuit ou contre remise d'une somme inférieure à leur valeur réelle et en
subordonnant les ventes au placement des bons ou de tickets à des tiers ou à la collecte d'adhésions ou
inscriptions.

320 Trib.gr.inst. de Brest, 2177/94, September 20, 1994, Gaz. Pal. 1995, p. 105 et seq.
321 See M. Puech, Jurisprudence du parrainage en matière de vente multi-niveaux, Gaz. Pal. 1995, p. 102 et

seq.
322 CA Rennes, June 8, 1995, no. 94/01624, arrêt no. 1009/95.
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recruits. The "plan de commercialisation Herbalife" which has been presented to the recruits
shows the positive effects of a geometrical progression of recruits. However, it is neither proved
that this document has been a relevant element of the recruitment nor that the document has been
decisive for the persons to whom it has been shown.

(4) Court d'Appel Colmar, September 3, 1996 (Herbalife)323

Facts of the case: The defendant distributes its products by using the Multi Level Marketing
methods. The distributors earn a trade margin and a commission. The commission is related to
the sales of the distributor as well as the sales of his downline. The Direction Générale de la
Concurrence, de la Consommation et de la Repression des Fraudes has claimed that the system is
a snowball selling system and violates Art. L 122-6 and L 122-7 of the Code de la
Consommation.

Reasoning: The Herbalife Multi Level Marketing system is legal and does not violate Art. L
122-6 of the Code de la Consommation. The mere recruitment of new salespersons is not
compensated by Herbalife, neither by a price reduction, nor by a discount nor by the provision of
products free of charge. The commission which can be earned is related to the amount of
products sold by the recruits. The salespersons are not obliged to recruit others nor to sell a
certain minimum amount of products.

3. Conclusion

The main aspect in France is consumer protection. Consumers shall be prevented from being
recruited and exploited by schemes which make profit inside their own system, that means with
their members. Therefore not only the fact that companies make profit by the mere recruitment
but everything which is likely to cause this effect is prohibited. For example it is forbidden to
present information material that makes the consumers believe that profit can be made by mere
recruitment. The courts have restricted this prohibition in so far that it must be proved that a
document showing positive financial aspects of recruitment plays a relevant part in the recruiting
system.

Legally operating Multi Level Marketing systems pay a commission which is related to the sales
of the sponsor and his downline. The advantages are paid for leading and managing functions
which can be seen as a result in the amount of sales of the downline. They neither oblige the
salespersons to recruit others nor cause them to do so in an indirect way by promising financial
advantages for mere recruitment. Recruiting new members is considered an additional
occupation and not the main business. Furthermore, there is no obligation to achieve a certain
sales figure. The information material includes realistic figures and schemes about the profit and
the amount of sales figure. Moreover, the direct sellers only bear minimal financial risks, as they
do not have to invest their money in the system by purchasing large stocks of products and
besides they are guaranteed that the goods are taken back by the company subject to a minor
charge (not more than 10 % of the purchase price).

                                               
323 CA Colmar, September 3, 1996, no. du parquet: J 52463/95.
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Illegal practices Legal practices
Remuneration based on a geometrical
progression

Remuneration for leading and managing
functions

(Hidden) head-hunting fees (Profit from
entry fees or training costs for the sponsor)

Profit based on the sales of the sponsor and
the sales of his downline

Sales within the system Sales to consumers
Recruitment as a principal activity and
main source of profit

Sponsorship activity a source of
complementary income

Price of the goods extremely high Price of the goods independent of the
recruitment of future buyers

Misleading information about the profit Realistic figures and schemes about the
profit

Financial risks for the direct sellers
(obligation to invest without granting a
buy-back guarantee)

Buy-back guarantee

Stock-taking Real sales to final consumers

VI. Germany

In Germany, the consumer associations as well as several rival companies have recently started
to institute proceedings against several Multi Level Marketing companies. The courts, have
come to differing conclusions regarding the matter. While there is no absolute consensus they do
mostly agree that the examined Multi Level Marketing practices violate the German UWG.324

Only some lower instance courts have held otherwise. The German courts seem to establish
relatively strict criteria. However, they have not yet found and concretised criteria in order to
distinguish Pyramid Systems from Multi Level Marketing. Although they tend to treat Multi
Level Marketing as illegal, they mainly rely on the aspect of "laymen" and "commercialisation of
private sphere" instead of developing more sophisticated mechanisms of control.

The differing decisions have led to a debate in the German legal literature, which was started by
an article in a juridical review written by Prof. H. Otto.325 There exists no ruling from the
Supreme Court.

1. Legislation

In Germany, trade and marketing practices are examined in the context of competition law.
Competition law does not only protect rival companies, but also consumers. Consumer
protection becomes more and more important, as in Germany there exists no Consumer Code.
Multi Level Marketing is not regulated by a special provision, instead the general clause of the

                                               
324 See, however, A. Baumbach/W. Hefermehl, § 1 UWG no. 174 who do not see any problems with MLM.

The authors do not fully cover the range of decisions. They only refer to LG Offenburg, WRP 1998, p. 85
et seq.(which is discussed below).

325 Published under the co-authorship of H. Otto/J. Brammsen, Progressive Kundenwerbung, Strukturvertriebe
und Multi-Level-Marketing, WiB 1996 p. 281 et seq. The study has been commissioned by the MLM
industry.
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UWG applies. For the participants of chain-letter games, the general clause in the Civil Code has
become more relevant as the application of the anti-pyramid provision in the UWG has been
refused by the courts.

a) Criminal Law

§ 6 c UWG

Wer es im geschäftlichen Verkehr selbst oder durch andere unternimmt, Nichtkaufleute zur
Abnahme von Waren, gewerblichen Leistungen oder Rechten durch das Versprechen zu
veranlassen, ihnen besondere Vorteile für den Fall zu gewähren, daß sie andere zum Abschluß
gleichartiger Geschäfts veranlassen, denen ihrerseits nach der Art dieser Werbung derartige
Vorteile für eine entsprechende Werbung weiterer Abnehmer gewährt werden sollen, wird mit
Freiheitsstrafe bis zu zwei Jahren oder mit Geldstrafe bestraft. Nichtkaufleuten im Sinne des
Satzes 1 stehen Personen gleich, deren Gewerbebetrieb nach Art oder Umgang einen in
kaufmännischer Weise eingerichteten Geschäftsbetrieb nicht erfordert.326

In 1986, a new statutory offence was introduced which prohibited progressive enticing: § 6 c
UWG. The protection against Pyramid Schemes under civil law has been proven to be
insufficient because the methods of distribution have always been modified. In many cases, legal
control was impossible. The German legislator therefore has decided to prohibit Pyramid Selling
under penal law and introduced a special provision. The common Pyramid Systems have not
been subject of a decision by the German courts since the introduction of the new law in 1986.327

This is due to the fact why exactly this chain-selling system is described under § 6 c UWG.

aa) Elements of the offence
Sedes Personae: The perpetrator is the person who organises the system himself or who makes
others organise it. The perpetrator must initiate the system and influence it. Furthermore, he must
act in order to promote his or someone else's business purpose.328 Mere participants are generally
not covered under § 6 c UWG. They may come under the scope of application, however if they
become themselves active in enticing new consumers or if they participate in the recruitment of
new consumers more than it would be necessary.329

Sedes Materiae: The perpetrator must act within business transactions and not for private
purposes. The transactions must be concluded with consumers or small traders. This element is
sometimes absent in Snowball Systems because they are considered private games.

                                               
326 Any person who, in the course of business activity strives himself or through others to induce non-

merchants to purchase goods, commercial services or rights by promising them special advantages in the
event that they induce others to conclude such transactions, who, in keeping with his method of soliciting
customers, are in turn to be granted such advantages for correspondingly soliciting further customers, shall
be punished by imprisonment not exceeding two years or by a fine. Persons whose business does not, in
terms of its nature or size, require a commercially run business establishment shall be deemed equivalent to
non-merchants within the meaning of the foregoing sentence. Translation adopted from: Competition Laws,
Documents on Politics and Society in the Federal Republic of Germany, Bonn 1990.

327 J. Bläse, Die strafrechtliche Erfassung von Schneeballsystemen, insbesondere Kettenbrief- und System der
progressiven Kundenwerbung, Diss. Tübingen, p. 85.

328 A. Baumbach/W. Hefermehl, Wettbewerbsrecht, § 6 c no. 4.
329 A. Baumbach/W. Hefermehl, Wettbewerbsrecht, § 6 c no. 13 under reference to Bundestag-Drucksache

10/5058 p.39.
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Prohibited Action: The perpetrator must influence the consumer psychologically by promising
advantages. It is not necessary that the customer actually becomes part of the system.330 The
customers are usually (but not always) motivated to enter the distribution system because of the
financial advantages.331 The customer gains advantages for recruiting a new customer and the
new customer in turn gains advantages for recruiting further customers. The promoter must grant
these advantages himself or by a person acting in his name. The advantages can be of any
benefit, for example similar goods, services or rights, commission or bonuses. The reduction of
the payment is also included. Advantages which are not appropriate to set incentives (e.g.
because they are of a minor value or not attractive) are not regarded as "special advantages".332

Whether this requirement is met by Snowball Systems is discussed controversially. The
salespersons usually pay an entry fee in order to participate in the system. In return, they receive
the opportunity of participating in the system, that means of making profit through the system. In
other words, the opportunity (participating in the system) is equal to the advantage (making
profit) which is promised to the participants. It can be doubted whether it constitutes a "special"
advantage because the advantage results from the scheme itself. New customers not only become
part of the system, but they are required to solicit other consumers as well. This means, the aim
of the system is recruiting customers to become part of the system in order to make them solicit
new customers and thus create a chain, a snowball or a pyramid. The consumers must be
encouraged to purchase goods, services or rights. The German legal literature considers profit
chances to be covered by the term "goods", "services" or "rights".333 The perpetrator must act in
the course of business activity, that means with commercial purposes, but not necessarily with
the aim of profit-making.

bb) Proceedings
Any person promoting a system as described in § 6 c UWG incurs a penalty. Besides, it can be
ordered that he must cease continuing the promotion of his system under § 13 of the Act.

Private Prosecution: Business persons who compete with the promoter, associations with legal
capacity with the purpose of promoting commercial interests, consumer organisations and the
Chambers of Industry and Commerce or the Chambers of Craft can bring a criminal complaint
without the consent of the state criminal authorities (private prosecution). Additionally, the
injured party can initiate a criminal complaint (§ 374 paragraph 7 of the Code of Criminal
Procedure).

Claim for Injunction: The claim may be asserted by competitors distributing goods or
commercial services on the same market, associations having legal capacity with the purpose of
promoting commercial interests, consumer associations and the Chambers of Industry and
Commerce of the Chambers of Craft.

Sanctions: The promoter can be held liable for damages arising from violations if he
intentionally or negligently violates § 6 c UWG.

Limitation Period: The claims for injunctive relief or damages may be barred after six months
from the time the person entitled to claim has obtained knowledge of the act and the identity of

                                               
330 LG Köln, BB 1971, p. 1209.
331 A. Baumbach/W. Hefermehl, Wettbewerbsrecht, § 6 c no. 7.
332 A. Baumbach/W. Hefermehl, Wettbewerbsrecht, § 6 no. 11; W. Gloy, Handbuch des Wettbewerbsrechts, §

49 no. 287.
333 H. Otto, "Geldgewinnspiele" und verbotene Schneeballsysteme nach § 6 c UWG, wistra 1997, p. 85 et seq.



169

the other party. Without the knowledge of the facts mentioned above, the claims may be barred
three years after the offence has been committed.

Jurisdiction: The court in which district the defendant has the seat of his business or his domicile
(if he has no seat of business) has jurisdiction.

Preliminary Injunctions: Preliminary injunctions may be issued even without the proving that
there are special reasons justifying the quick procedure. The court assumes that the claim is
urgent.

Mediation: The Chambers of Industry and Commerce set up mediation boards for civil disputes.

b) Competition Law

§ 1 German Act Against Unfair Competition

Wer im geschäftlichen Verkehre zu Zwecken des Wettbewerbes Handlungen vornimmt, die
gegen die guten Sitten verstoßen, kann auf Unterlassung und Schadensersatz in Anspruch
genommen werden.334

aa) Elements
Sedes Personae: The person who is liable is a trader, that means a professional or commercial
working person. It is not necessary that the trader makes profit.335

Sedes Materiae: The trader must act with the purpose of competition. This includes every
behaviour which is deemed to promote the sales to the disadvantage of another person.336 It
requires that rival companies are in competition with each other. The competition may also affect
other companies and customers. One of the aims of competition law is the protection of other
participants in the market, e.g. customers. As a consequence, any action of a company against a
customer has to be considered as long as it is directed against a rival company.337 The action of
the trader must further be contrary to public policy. This general term has been interpreted by the
courts. It protects the interests of rival companies, deliverer, buyer and customer.

The following practices have been considered contrary to public policy338: "Fishing" for
customers (e. g. misleading advertisements, force, harassment, lay canvasser339), using
obstructive practices (e. g. force, boycott, discrimination), exploitation (slavish imitation,
exploitation of another's reputation, violation of trade secrets), a constant inducement of breach
of law (e. g. inducement of breach of contracts, violation of tying arrangements on distribution)
and disturbing the market (e. g. mass distribution of original goods, price war methods).
                                               
334 Any person who, in the course of business activity for purposes of competition, commits acts contrary to

honest practices may be enjoined from these acts and held for damages. Translation adopted from:
Competition Laws, Documents on Politics and Society in the Federal Republic of Germany, Bonn 1990.

335 A. Baumbach/W. Hefermehl, Wettbewerbsrecht, Einl UWG no. 208.
336 A. Baumbach/W. Hefermehl, Wettbewerbsrecht, Einl UWG no. 215.
337 A. Baumbach/W. Hefermehl, Wettbewerbsrecht, Einl UWG no. 247, criticises the requirement of a relation

of competition and pleads to regard only the fact that another company is affected in its competitiveness.
338 A. Baumbach/W. Hefermehl, Wettbewerbsrecht, Einl UWG no. 158 et seq.
339 Cf. G.-A. Ulrich, Die Laienwerbung, FS Piper, p. 495 et seq. Soliciting amateurs is not considered illegal

per se. It depends on the circumstances of every individual case, e. g. the kind of products or services, the
customers and especially the value of the bonuses which the canvasser receives.
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bb) Proceedings
The procedural rules are the same as those mentioned above based on § 6 UWG.

c) Civil Law

§ 138 sentence 1 German Civil Code

Ein Rechtsgeschäft, das gegen die guten Sitten verstößt, ist nichtig.340

This general provision prevents the abuse of the private autonomy of the contracting parties. The
term "public policy" is not necessarily the same as in the UWG. Not every contract which is
concluded contrary to public policy in the Unfair Competition Act, is also void under civil law. It
is required that the transaction is against public policy with regard to the content and the
character of the contract.341

2. Case Law

a) Snowball Systems

Whereas the traditional Pyramid Selling schemes are covered by §§ 1 and 6 c UWG, there have
been doubts in the courts as well as in German legal literature with regard to Snowball
Systems342.

(1) AG343 Böblingen, September 2, 1987344

The AG Böblingen has twice considered two chain letter systems illegal under 6 c UWG.

Facts of the cases: The participants pay money to the persons at the higher levels as an entry fee.
These participants are promised profits by soliciting other persons to participate in the system.
The promoters organise and administer the games. In one case, the promoter additionally prints
and posts chain letters which the participants have to purchase.

Reasoning: The promoters act within the course of business transactions. They are the central
figures in the game and organise it. The commercial services sold to the newly recruited
consumers are printing and posting of the chain letters.

(2) BGH345, September 29, 1986346

The BGH has decided that a chain letter system can neither be prosecuted under § 284, 284 a)
Penal Code, nor under § 6 c UWG. As the BGH has not recognised the commercial character of
the game, a prohibition under § 1 UWG is without question.

                                               
340 Any transaction contrary to public policy is void.
341 J. v. Staudinger/R. Sack, § 138 no. 7.
342 Both systems are described under Part II The New Aspects 1 B V.
343 County Court.
344 AG Böblingen, September 2, 1987, 9 Ls-Cs-581/87 and AG Böblingen, March 4, 1988, 9 Ls 311/88, both:

wistra 1988, p. 243 et seq.
345 German Supreme Court.
346 BGH, September 29, 1986, BGHSt 34, p. 171, 179 .
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Facts of the case: The consumer has to purchase a list with 12 names and a brochure with the
rules of the game from a participant. He has to pay 100 DM. The money is given to the person
whose name is written as the first name on the list. After that, the name of this person is
cancelled and the new participant is written in the list at the lowest level.

Reasoning: The game does not meet the requirements of gambling under §§ 284, 284 a Penal
Code, because there is no stake but only entry fees. The chain letter system is based on private
relations and not commercial relations. Therefore § 6 c UWG is not applicable.347

(3) BayObLG348, March 21, 1990349

The BayObLG has also refused to deem as criminal a similar Snowball System.

Reasoning:
The promoter does not promise special advantages as required in § 6 c UWG. He only promises
the participants to acquire the chance of getting money from third persons. Thus, the advantages
are connected with the chances of the game. However, § 6 c UWG requires that the promoter
grants the advantages himself.

(4) OLG Karlsruhe, May 5, 1989350and KG Berlin351, April 2, 1993352

The OLG Karlsruhe as well as the KG Berlin have decided that the Snowball Systems violate
public policy under § 1 UWG. In both cases the facts as well as the decisions are similar.

Facts of the case: The participants in the game have to pay an entry fee which enables them to
participate in the system. There is no trade with goods or commercial services. It is the aim of
the game to recruit new participants. They have to pay a contribution which is distributed under
the participants.

Reasoning: The game violates the public policy and is therefore illegal. The continuation of the
system requires more and more participants. It is foreseeable that one day the game will collapse.
Any promotion for this game is likely to mislead the persons who are addressed.

(5) BGH, April 22, 1997353

Facts of the case: The plaintiff claims reimbursement of the fees which he had paid in order to
participate in a computer game. The game works in the following way: the promoter recruits
participants and receives a fee. The structure contains several levels. New participants are set at
the lowest level. If all positions at one level are occupied, the persons at this level advance to a

                                               
347 This decision has caused a boom of chain selling. Several promoters pointed out that the courts consider the

Pyramid System legal and valid, see H. Richter, Strafloses Betreiben eines Kettenbriefsystems, wistra 1987,
p. 276 et seq.

348 Bayerisches Oberstes Landgericht (Bavarian Appellate Court).
349 BayObLG, RReg. 4 St 226/89, March 21, 1990, GRUR 1991, p. 245.
350 OLG Karlsruhe, May 5, 1989, 6 U 282/88, GRUR 1989, p,. 615. The court, however, has declared that the

Pyramid System is not prosecuted under § 6 c UWG, as the advantages for the participants (entry fees) are
not granted by the promoter but new participants (third persons).

351 Court of appeal.
352 KG, April 2, 1993, 5 U 6883/91, MD 7/8/93, p. 561.
353 BGH, April 22, 1997, XI ZR 191/96, WRP 1997, p. 783 et seq.
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higher position. The entry fees of the participants at the lowest level are distributed to the
participants at the higher level. The higher the level is, the larger the share of the entry fees.

Reasoning: The contracts concluded between the participants and the promoter are contrary to
public policy. The customers are promised profit in a very easy way. While the first participants
might realise the profit, it will be almost impossible for the later participants to recruit others.
After a while, the market becomes saturated. The system is misleading as it tries to make the
participants believe that they can easily make profit. The main problem is whether the customers
can reclaim their money. Their claim might be excluded if they have known that the transaction
was against public policy. Although the information material has been handed over and
explained in detail what kind of game it is, the court decided the participants were not aware the
transaction was contrary to public policy.354

(5) German Legal Literature

German legal literature discusses controversially whether chain-letter systems are covered by the
competition law or not. Otto355 distinguishes between two different types of Pyramid Systems:
The first type is initiated by one person who quits the game when all the positions are occupied.
The person at the next level in the hierarchy moves up and continues until the positions are
occupied again. The second type is promoted and organised continually by the same person who
receives a kind of entry fee as a contribution to the administration costs. According to Otto, the
first group is a private game without business transactions (and therefore not covered by the
UWG). He considers only the second group a commercial transaction, because it is controlled
and administrated by the promoter who distributes the positions and informs the participants
about their positions and receives an income. Also this group, however, does not meet the
requirements of § 6 c UWG. Firstly, the promoter does not grant special advantages. The special
advantage which is promised by the promoter (chance of making profit) is the advantage which
results from the game itself. Secondly, the profit is not granted by the promoter but by newly
recruited participants, that means by third persons. According to Richter356, on the contrary, the
second group meets the requirements of § 6 c UWG. The subject matter of contract is not the
chance of making profit but the know-how of the game as a commercial product or service. The
subject matter of contract (know-how) and special advantages (chance of profit making) are not
the same. Granderath357argues like Otto and denies that there are differences between the subject
matter of contract and the advantages. A commercial service is a performance which has
monetary value. The right to participate in the system is only a chance of profit-making.
Furthermore, the advantage (profit) is not granted by the promoter himself but by third persons
who also participate in the system. He admits that some chain-letter systems can be prosecuted
under the criminal provisions on fraud or illegal advertising.

b) Multi Level Marketing

In recent years, several cases on Multi Level Marketing have been brought before the courts. In
particular, the courts in München have been occupied with these questions. There exists no

                                               
354 The decision has been considered a "milestone" in the consumer protection case law. See the annotation to

this decision by A. Willingmann, Sittenwidrigkeit von Schneeballsystem-Gewinnspielen und
Kondiktionsausschluß, NJW 1997, p. 2932 et seq. and M. Kisseler, Ein Meilenstein für den
Verbraucherschutz, WRP 1997, p. 625 et seq.

355 H. Otto, "Geldgewinnspiele" und verbotene Schneeballsysteme nach § 6 c UWG, wistra 1997, p. 84 et seq.
356 H. Richter, Strafloses Betreiben eines Kettenbriefsystems ?, wistra 1987, p. 276 et seq.
357 P. Granderath, Strafbarkeit von Kettenbriefaktionen !, wistra 1988, p. 173 et seq.
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decision of the BGH, therefore the case law of the courts of appeal is relevant. The courts have
not come to a unanimous solution: especially the lower courts either find Multi Level Marketing
legal or come to the conclusion that these marketing methods are similar to Pyramid Schemes
and violate § 6 c UWG. The courts of appeal tend to prohibit certain marketing practices under
the general clause § 1 UWG. The courts have worked out several criteria in order to determine
the legality or illegality of marketing concepts. Especially the criterion "amateurs" has been
commented on and criticised in the German legal literature.

(1) LG358 Frankfurt, August 9, 1978 359

The LG Frankfurt has decided that a distribution system based on network marketing is contrary
to public policy and violates § 1 UWG.

Facts of the case: The company has different sales levels. Dealers with a certain minimum
monthly sales are entitled to purchase the goods directly from the company, the others buy them
from the direct sellers. The minimum sales contains the dealer's own sales as well as the sales of
his downline. The new recruits have to buy from their sponsor several products in order to show
them to the customers. Thus, the sponsors increase their sales by creating a large downline.

Reasoning: The rules on progressive soliciting cannot only be applied to canvassing new
customers but also to canvassing new salespersons. The illegality of the system depends on the
fact that amateurs are solicited. Especially relatives, friends and neighbours are contacted by the
direct sellers in order to sell the products. Personal relations are used for commercial purposes.
As a consequence, the goods are not purchased because of their quality but because of the
personal relationship between the direct seller and the consumer. Such a system is likely to
violate the private sphere.

(2) OLG Hamburg, July 18, 1985360

In a similar case, the OLG Hamburg has also considered the system contrary to public policy.

Facts of the case: The system works on a network basis with direct sellers and sponsors. The
recruits have to purchase the goods from their sponsor. The sponsor gets bonuses and
commission for his sales and the sales of his downlines.

Reasoning: The system meets the requirements of § 1 UWG. The company works with
progressive advertising methods and tries to mislead the customers. It makes no difference that it
is possible only to remain salesperson without recruiting new salespersons. The progressive
effect also works if only a part of the direct sellers are sponsors. Furthermore, the company acts
contrary to public policy because it uses aleatory elements.

(3) OLG München, September 12, 1985361

The OLG München has declared the contract between direct seller and company void under §
138 BGB and compared the system with Pyramid Selling.

                                               
358 Court of first instance.
359 LG Frankfurt, August 9, 1978, 2/6 O 189/78, WRP 1979, p. 80 et seq.
360 OLG Hamburg, July 18, 1985, 3 U 19/85, WRP 1986, p. 41 et seq.
361 OLG München, September 12, 1985, 5 U 4430/85, NJW 1986, p. 1880 et seq.
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Facts of the case: The company distributes its products by a so-called "Franchising-system". The
plaintiff has concluded a contract of dealership with the company. He had to pay a fee and
received a franchising licence, equipment with products and the right to participate in seminars
and training courses. The dealers sell the products to consumers and create their own network
system. The company trains the dealers and hands out documentation and information material.
After achieving a sales of a certain amount or recruiting three new dealers, the dealer rises to a
higher level in the network system. For every recruit the dealer gets a commission and the trade
margin of the inventory which the newly recruited dealer has to buy. As the plaintiff was unable
to solicit new dealers he has cancelled the contract and now claims his money back.

Reasoning: The contract is contrary to public policy and therefore void. The defendant is obliged
to repay the money because he has enriched himself. The dealer, as a customer of the defendant,
has to purchase the products. He is promised special advantages (commission and bonuses if he
recruits new customers. Thus, he gets a part of the money back which he had been investing
before. These elements are typical features of Pyramid Schemes. The customer gets a product
against payment and by recruiting other customers to whom he promises the same, he gets part
of the money (or the whole payment) back.

The system is misleading. It aims to abuse amateurs. After a while, the number of customers
grows and it becomes difficult or even impossible for the dealers to solicit new customers. The
dealers not only have to pay the price of the goods (like the participants in Pyramid Schemes) but
also entry fees. The usual system of franchising is misused by including progressive effects. The
defendant intends to make profits with the downlines and the franchising fees instead of the sales
of products.

(4) BayObLG, January 25, 1993 (Herbalife)362

The BayObLG has set aside a decision of the court of first instance in a criminal proceedings and
denied a violation of § 6 c UWG.

Facts of the case: The accused company distributes products with a network marketing method.
The court of first instance has declared that the Multi Level Marketing system of the accused is
illegal under § 6 c UWG.

Reasoning: § 6 c UWG prohibits progressive soliciting of customers. The danger of this system
results in the market saturation. As a consequence, the dealer is not able to sell the large stocks
of products which he had to purchase (inventory loading). However, the accused company offers
its dealers a right of redemption. Thus, the danger cannot be realised.

(5) LG München II, January 25, 1994 (AVS Agentur- und Verlagsservice)363

The LG München has declared that Multi Level Marketing can be prosecuted under § 6 c UWG.

Facts of the case: The company distributes goods and solicits dealers in order to sell the products
and recruit other dealers. The advertisement of the company shows the profit which sponsors are
able to make and the chances of the system.

                                               
362 BayObLG, January 25, 1993, 4 St RR 203/92.
363 LG München II, January 25, 1994, 3 HK O 5531/93.
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Reasoning: The advertisement of the company includes elements of the progressive soliciting of
customers. Recruiting other dealers is motivated by the price reductions which are granted by the
company. The dealers at a higher level earn profits by the sales of the downlines and get an
additional margin which rises with every newly recruited dealer. This connection between
soliciting and distribution and the element of progression is illegal.

(6) LG München I, July 6, 1994 (NSA GmbH Öko Filtersysteme)364

In a civil proceedings, the LG München I has stated that the defendant Multi Level Marketing
system meets the requirements of § 6 c UWG.

Facts of the case: The company distributes its products by a network of salespersons. The
salespersons at the lowest level of the structure are offered the opportunity to rise to the next
level after recruiting three other direct sellers and after their group has achieved a certain sales.
Every advance to a higher position requires, inter alia, an enlargement of the group of
salespersons.

Reasoning: The company causes the direct sellers to buy the products in order to sell them. The
salespersons are willing to recruit other customers to enter the system. They are promised further
commissions and bonuses when they advance to a higher position. Those recruits are also
promised commissions and bonuses by recruiting new salespersons and advancing to a higher
level. This "chain" leads the direct seller to get the special advantages more and more without
doing anything but rather due to the work of the people in the downlines. It is not necessary that
the advantage promised to the salespersons must be combined with the sales, it is also possible to
get advantages only for recruiting and training. The commissions and bonuses are combined with
additional tasks (training, motivating etc.). However, the direct seller expects that the new
recruits are motivated by the promise of the advantages and start soliciting new salespersons,
too. The direct seller is misled by the advertisement of the company and gets the idea that rising
to higher levels and recruiting new direct sellers is easy. There are different ways of using the
"chain element": in most cases it is used to recruit new customers, sometimes it is also used to
recruit new salespersons. However, both include "canvassing", as the dealers are the customers
of their company. Prosecuting such a system is not only necessary because of the risks for the
salespersons but also because of the consequences for the whole competition. Even if the direct
sellers do not risk a lot, the customers are willing to become part of the system not because of the
products but because of the advantages promised by the company.

(7) OLG München, June 1, 1995 (NSA GmbH Öko Filtersysteme)365

The OLG München has confirmed the decision of the court of first instance (see under (7)) and
decided that the system violated § 1 of the Act. It however denied, that § 6 c UWG is applicable.

Reasoning: The distribution of the company does not comply with all the requirements of § 6 c
UWG. The company promises direct sellers special advantages in order to make them recruit
other salespersons by promising the same advantages. § 6 c UWG does not require that the
recruits are actually motivated by the promises to solicit new salespersons. It is sufficient that the
danger exists whether the aim of the system is achieved or not. The company describes in its
material the possibilities which the network system and the sponsorship offers to the dealers. It
mentions very briefly the possibilities for the salespersons who sell products to final customers
                                               
364 LG München I, July 6, 1994, 1 HKO 19261/93.
365 OLG München, June 1, 1995, 6 U 5039/94.
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without sponsoring others. Furthermore, the trade margin always remains the same and does not
rise, whereas the sponsoring seems to offer good profits. It can be presumed that the company
intends to establish a recruiting network. However, § 6 c UWG refers to soliciting customers but
not dealers. The system can only be prosecuted if the goods are sold in a chain within the system.
§ 6 c UWG does not regulate the progressive soliciting conclusively. The scheme can be
considered illegal under the general clause in § 1 UWG. The system uses aleatory effects. The
consumers are influenced by the promise of making profit with downlines. The consumer does
not know how many salespersons and downlines already exist and which are the concrete
possibilities of career-marking. It is misleading to solicit other customers by taking advantage of
their inexperience and gullibility. Besides, the system is prohibited because the business
practices contain illegal soliciting of amateurs. The private sphere is commercialised as the
defendant company advises the direct sellers to recruit relatives, friends and neighbours. The
massive employment of amateurs results in the undue influence of the customers.

(8) OLG München, July 6, 1995 (Herbalife)366

The OLG München has confirmed the judgement of the court of first instance367. The court of
first instance has forbidden Herbalife from continuing with its marketing practices and ordered
the company to pay compensation to the appellant company. Herbalife recognised parts of the
obligation to refrain from several marketing practices, but it applies to set aside some aspects of
the decision of the court of first instance. The court of appeal upholds the decision of the first
instance court. It leaves the question open whether the practices of the defendant company have
met the prerequisites of § 6 c UWG and rules that the distribution system violates the general
clause of § 1 UWG.

Reasoning: The distribution system contains elements of illegal soliciting of amateurs. Soliciting
amateurs is not illegal per se, it depends on the circumstances of each case. In this case, the
following five aspects are contrary to competition law: (1) The private sphere is commercialised
as direct sellers are instructed to contact relatives and friends and use their contact for business
purposes. (2) The salespersons are solicited by high profits and do not take into consideration
that they have expenses buying the promotion material, samples to show them to the customers,
training courses, seminars and costs for administration of the system. (3) Furthermore, the direct
sellers are advised to use the telephone in order to contact other persons and ask for further
telephone numbers. (4) Moreover, the defendant company employs a lot of amateurs which leads
to a multiplication of the effects. (5) Finally, the distribution system can be imitated by rival
companies. The imitation of the system would cause a multiplication of the negative effects for
the public. Besides, Multi Level Marketing methods meets the requirements of illegal
progressive soliciting of customers. Customers are promised special advantages if they solicit
other customers. The salespersons are instructed not only to sell the products but to sponsor other
direct sellers and develop downlines.

(9) LG Offenburg, August 7, 1997 (Herbalife)368

This is the first decision as a result of action taken by a (regional) consumer organisation. The
LG Offenburg has decided that Multi Level Marketing cannot be compared with illegal Pyramid
Selling. The difference between those systems is that Multi Level Marketing aims to sell
products through a network of salespersons to consumers, while Pyramid Selling only sells
                                               
366 OLG München, July 6, 1995, 29 U 2874/95, WRP 1996, p. 42 et seq.
367 LG München II, January 20, 1994, 3 HK O 5639/93.
368 LG Offenburg, August 7, 1997, 2 O 60/96, WRP 1998, p. 85 et seq.
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within the structure. In civil proceedings based on § 6 c and § 1 UWG, the court has stated, that
the company has not violated the UWG.

Facts of the case: The direct selling system of the defendant company displays a hierarchical
structure with several levels. The company recruits mostly amateurs to sell the products. These
amateurs have the position of independent commission agents. The direct sellers use personal
relations (friends, relatives, neighbours) to sell the goods and recruit new salespersons. They are
only allowed to order goods from the company if they have received an order from their
customers.

Reasoning: The Multi Level Marketing system does not contain elements of progressive
soliciting of customers under § 6 UWG. The customers of the company do not buy the products
because they want to earn a commission or bonuses but because they want to consume the goods.
Unlike the situation in the Pyramid Schemes, the customers use the products for themselves and
not for resale. The direct selling system of the defendant company does not try to solicit
customers with unfair practices under § 1 UWG. Progressive soliciting of customers normally
works like that: customers solicit other customers in order to get a price reduction or goods
without payment. The customer in the Multi Level Marketing system, however, is not solicited
because of special advantages but in order to sell the products. New customers are not motivated
to solicit other customers in order to get a price reduction but to purchase the goods. If a
consumer is recruited and becomes a salesperson as well, this does not cause him to buy a large
stock of goods in order to sell them (which is a typical element of Pyramid Selling). He is
advised to purchase goods after having found a customer. The profit not only results from the
sales of downlines but also from the trade margin. Every salesperson can decide whether he
wants to remain only a direct seller or become a sponsor. Recruiting amateurs does not violate §
1 of the competition law per se. The private sphere of the consumer is not commercialised as
every sales person tries to sell the products first of all to persons whom he already knows.
Personal relations are not abused.

(10) German Legal Literature

The decisions against Multi Level Marketing methods have led to a discussion in the German
legal circles. In particular the legal counsel of Herbalife, Otto, as well as his assistants Brammsen
and Leible have criticised the courts for not distinguishing between legal Multi Level Marketing
and illegal Pyramid Selling.369 According to them, the prerequisites of § 6 c UWG are not
fulfilled. The company only obliges the salespersons to purchase the products when they first
buy them for their own consumption. The dealers only buy the products of the company after
having received orders from their customers. It is the customer who "causes" the dealer to buy
the products, not the company. The consumers do not acquire the goods because of promises.
They wish to purchase the products for their own consumption. The recruit does not acquire the
goods because of the commission and bonuses (which require a distribution structure with high
sales) but because of the trade margin. He does not intend to recruit other salespersons as by
doing so, his market becomes smaller. There are no special advantages which include aleatory
elements. The commissions depend on the sales of the products and on the level in the network.
They are connected with hard work and efficiency. The sponsors who create downlines are busy

                                               
369 See J. Brammsen/S. Leible, Multi Level Marketing im System des deutschen Lauterkeitsrechts, BB 1997,

Beilage 10, H. Otto/J. Brammsen, Progressive Kundenwerbung, Strukturvertriebe und Multi-Level-
Marketing, WiB 1996 p. 281 et seq. and S. Leible, Multi Level Marketing ist nicht wettbewerbswidrig !,
WRP 1998, p. 16 et seq., but also B. Hartlage, WRP 1997, p. 1 et seq. and K.-H. Thume, Multi-Level-
Marketing, ein stets sittenwidriges Vertriebssystem ?, WRP 1999, p. 280 et seq.
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with taking care of their direct sellers, organising training courses, motivating them and so on.
As there is no much time left to sell products, the trade margin is replaced by the special
commissions and bonuses.

Moreover, Multi Level Marketing does not violate public policy under § 1 UWG. The
salesperson who participates in the Multi Level Marketing structure is trained and informed
about the products, selling methods and the organisation of the company. He becomes an
integrated part of the structure and cannot be considered an amateur any more. During the initial
phase of their career, the new direct sellers often contact friends, relatives and neighbours in
order to sell the products. This period is transitory because the company aims to open the whole
market. Furthermore, soliciting friends, relatives or neighbours does not violate the private
sphere. The consumer is not likely to buy goods because of his personal relations. Besides, the
direct seller is more eager not to disappoint his friends. Whether the companies are fishing for
customers or not depends on the system. A typical element of the progressive soliciting of
customers is the development of pyramids of customers. Multi Level Marketing promotes the
sales of products to final consumers outside the structure. Only inside the distribution system do
network structures exist. The aim is to distribute goods to customers and not into a downline.
Therefore, the market cannot be saturated. Besides, the salespersons are only offered the
possibility of becoming sponsor, but there is no connection between the status of a salesperson
and the status of a sponsor. Moreover, the system lacks an aleatory element. Advancing to a
higher position depends on the result of the sales. Organising a downline means motivation,
training and giving information and is connected with costs for the sponsor (e.g. for conference,
courses, secretary). The sponsor has to neglect his own sales business and is granted a
commission (a payment based on the sales of the downlines as a reimbursement for his
expenses).

3. Intermediate result

a) § 1 UWG

It is generally agreed that it is illegal if a company obliges the dealers to buy its products, attracts
the direct sellers by promises of high earnings and this profit depends on recruiting new
salespersons who are promised the same advantages. These criteria are clearly met by Pyramid
Selling. However, the opinions on Multi Level Marketing differ. It lies in the nature of Multi
Level Marketing that the system contains two different structures: the sales structure and the
recruiting structure. They are not completely separate. It is also possible to combine both
opportunities. The problems arise from the recruiting structure.

The question is whether profit is made due to the expansion of the system itself and not with the
sales to the customers outside the company. A clear indicator of the former situation is that the
company pays any kind of remuneration for the recruitment of a new salesperson. Multi Level
Marketing companies on the other hand pay the sponsors a commission based on the sales of
their downlines. The question is whether this indicates the intention of the company to establish
an endless chain of direct sellers. The counter argument is that contrary to Pyramid Schemes, this
remuneration is not related to the mere recruitment but to the sales. Only if a sponsor organises,
leads and motivates his downline, will his downline be able to sell the products. The
remuneration is paid for efforts in which the sponsor expends during the time which he otherwise
would spend on his own sales. The courts have taken this for granted, however, they have not
only considered the true facts but the impression which the salespersons gain. That means, it is
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also regarded as illegal, if the company creates the (false) impression that the sponsors can make
profit with their downlines. Under this aspect, the courts have confirmed the illegality of the
system. This feature is quite unique compared to the case law or guidelines of other countries.

Another point is, that the companies recruit amateurs. Recruiting amateurs is not illegal per se.
However, if it is connected with other elements, it can be regarded illegal. One of these elements
is the commercialisation of the private sphere. The company's brochures mostly advise the direct
seller to contact his family and friends in order to sell the products and recruit new salespersons.
This leads to the risk that personal contacts are used for commercial purposes and the customers
are morally forced, or at leased pressured, to purchase goods which they otherwise would not
have bought but only to do the salesperson a "favour". Besides, friendships and personal
relations could suffer. This effect increases if there are many direct sellers in one region and a
crowd of amateurs sellers exists. Another point which makes the recruitment of salespersons
illegal is the promise of high profits. Amateurs who do not know the real business are likely to
believe in the figures presented by the company and are later easily disappointed when they are
unsuccessful. The third criterion to evaluate the recruitment of amateurs, is the use of telephone
marketing. The consumers shall be protected for situations in which they are not prepared. The
last point only plays a role in the German discussion, as Multi Level Marketing is mostly seen in
the context of competition law: the danger is that rival companies could imitate the Multi Level
Marketing techniques which could have the effect that the negative aspects would be spread
widely. If it was legal to attract customers and salespersons by high profit claims, the market for
companies operating with different market methods would be smaller.

b) § 6 c UWG

The evaluation of Multi Level Marketing under § 6 c UWG depends on the point of view: Those
courts which take into consideration the sales structure, that means the sales of products to final
consumers, do not consider network schemes as being illegal. The consumers buy the goods for
their own consumption and not because of the promises of special advantages. However, the
courts which take regard of the recruiting structure, that means the development of downlines,
find the system unlawful. The new direct sellers are customers as they purchase the goods in
order to show them to their new customers. They become direct sellers because of the special
advantages (bonuses, commission) which are promised by the companies. They further solicit
other consumers to become salespersons by the same promises.

4. Conclusion

The typical features of Pyramid Selling are criteria for the illegality of the system: the connection
between remuneration and recruitment, the obligations to purchase products or starter kits or the
obligation to take part in seminars or courses for which the participants have to pay a fee. Most
courts agree in declaring the following practices illegal, as well: the commercialisation of private
sphere, that means the request to use private relations and telephone marketing, and misleading
information about profit and business chances. Determining whether a company violates good
marketing practices, they do not only have a look at the real situation but the idea which the
company creates. Thus, it is not necessary that the sponsors in fact make profit with downlines,
but it is important to see whether the company gives this impression. Connected with this
element is the information policy of the company. Due to the fact that mostly amateurs are
recruited, the company must give clear and realistic information about profit and business
chances. These criteria are not only seen under the aspect of consumer protection but also
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competition law. Therefore, also elements like market saturation and imitation by other
companies play a role.

In Germany it is difficult to find common criteria for the evaluation of Multi Level Marketing
and the distinction between legal Multi Level Marketing practices and Pyramid Systems.
Therefore, the criteria mentioned below in the table only represent the view of the courts which
have dealt with Multi Level Marketing.

Illegal practices Legal practices
Commercialisation of private sphere
Misleading information about the profit Clear and realistic information
Customer purchases the goods because he
expects to obtain special advantages

Customer purchases the goods for
consumption

Aleatory character (profit depending on
chance)
Progressive soliciting of customers
Progressive distribution network
Purchase of starter kits Free starter kits

VII. Greece

In Greece, there is only a legislative order from 1926 dealing with Pyramid Selling. The
problems connected with Pyramid Selling and Multi Level Marketing have not been subject to a
court decision nor figured in Greek legal literature.

Legislative Order of 16/18 September 1926

Art. 1370

1. The conclusion of contracts in accordance with the so-called "Boule de neige" system is
prohibited in commerce.
2. This term involves agreements, under which a professional promises to a customer, to supply
him with expensive merchandise against payment, under the condition, that the customer will
then supply the professional or other customers, who are engaged in similar contracts with him
by using the delivery notes dispatched by the professional against payment.

The snowball schemes attract people by raising unrealistic expectations. The poor financial
situation of the interested consumers is then exploited. The misleading effect of the schemes
make them unfair.371

Art. 3372

1. Any contract concluded between the supplier and the customer or him and a third person,
which falls within the scope of the previous articles, is void.

                                               
370 Translated by D. Flambouras, Worchester College, University of Oxford.
371 See E. Alexandridou, Das Recht des unlauteren Wettbewerbs in den Mitgliedstaaten der EG, vol. VII:

Greece, München 1994, p. 204 et seq.
372 Translated by D. Flambouras, Worchester College, University of Oxford.
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2. Any amount of money paid by the customer may be reclaimed in total, provided that the
delivered merchandise is returned. All the relevant claims are finally brought in front of the court
of peace.

Art. 4373

1. Any dispatch of offers, circulars, announcements etc., or publications which concerns a wider
group of persons and proposes entering into any of the contracts prescribed by articles 1 or 2 is
prohibited.

It is prohibited to organise or promote a snowball system by the dispatch of offers or
advertisement. Snowball Systems means a contract between a professional and a consumer
where the professional promises financial advantages depending on the recruitment of new
customers. The consumer receives the advantages if the newly recruited customers fill in a order
form.

VIII. Ireland

In Ireland, a special anti-pyramid law has been enacted in 1980 which is similar to the UK
legislation. It contains a definition of Pyramid Selling and the description of prohibited practices.
Until now, there has not been any jurisprudence on this law.

1. Legislation

Pyramid Selling Act of 1980

The Pyramid Selling Act prohibits Pyramid Selling schemes and provides for penalties for
offences under this Act.

a) Definition of Pyramid Schemes

Art. 1

(...) "scheme" means any trading scheme which includes the following elements, that is to say-
(a) goods or services, or both, are to be provided by the promoter or, if there are two or more
promoters, by one or more of them;
(b) the goods or services so provided are to be supplied to or for other persons under transactions
effected by participants;
(c) the prospect is held out to participants of receiving payments or other benefits in respect of
persons who become participants;
(d) the scheme makes provision for payments by a participant in the scheme to a promoter of or a
participant in the scheme in respect of any one or more of the following-

                                               
373 Translated by D. Flambouras, Worchester College, University of Oxford.
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(i) his admission to the scheme,
(ii) his being provided by a promoter of or a participant in the scheme with the goods, or the
means of supplying the services, to which the scheme relates,
(iii) his training for the purposes of the scheme,
(iv) the promotion, transfer or other change of status in the scheme of a promoter of or a
participant in the scheme,
(...)

This definition describes Pyramid Selling as a scheme, where goods or services are distributed
by a promoter to the participants who shall distribute them to others. The participants are
attracted by the prospect of receiving advantages for recruiting new participants. The new
participants have to pay a certain sum of money for entering the system, purchasing a starter kit
or products in order to sell them, taking part in training seminars and/or promoting in the
hierarchy of participants. If any of the elements mentioned in this section is missing, the scheme
cannot be regarded as a Pyramid Scheme and would therefore not be unlawful under the Pyramid
Selling Act.374

The main business is done with the recruitment of new participants by receiving entry fees or
payments for the products which they purchase. The emphasis is given to the trade within the
organisation rather than on retail trade. Whereas the first levels are able to make profit with the
system, after a while the system collapses and later participants have no opportunity to regain
their investment.375

b) Prohibitions

In the following sections, certain pyramid practices are prohibited such as, inducing new
participants, making payments for the benefit of the promoter or another participant.

Art. 2

(1) The promoter, or any of the promoters of, or a participant in, a scheme or a person acting on
behalf of the promoter, or any of the promoters of, or a participant in, a scheme shall not induce
or attempt to induce a person to become a participant in a scheme.
(2) A person who contravenes subsection (1) of this section shall be guilty of an offence.

                                               
374 Explanatory Memorandum to the Pyramid Selling Act 1980.
375 Explanatory Memorandum to the Pyramid Selling Act 1980.
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Art. 3

(1) If any person who is a participant in a scheme or has applied or been invited to become a
participant in a scheme -
(a) makes any payment to or for the benefit of the promoter of or (if there is more than one) any
of the promoters of, or a participant in, the scheme or a person acting on behalf of a promoter of,
or a participant in, a scheme, and
(b) is induced to make that payment by reason that the prospect is held out to him or receiving
payments or other benefits in respect of the introduction of other persons who become
participants in the scheme,
any person to whom or for whose benefit that payment is made shall be guilty of an offence.
(2) If the promoter or any of the promoters of, or a participant in, a scheme or a person acting on
behalf of a promoter of, or a participant in, a scheme, by holding out to any person such a
prospect as is mentioned in subsection (1) (b) of this section, induces or attempts to induce him
to make any payment to or for the benefit of the promoter of or (if there is more than one) an of
the promoters of, or to or for the benefit of a participant in, the scheme, or to or for the benefit of
any person acting on behalf of a promoter of, or a participant in, a scheme, the person inducing
him to make that payment shall be guilty of an offence.
(3) In determining, for the purposes of subsection (1) or subsection (2) of this section, whether
an inducement is made by holding out such a prospect as is therein mentioned, it shall be
sufficient if such a prospect constitutes or would constitute a substantial part of the inducement.

That means, it is prohibited, to induce a person to become a participant in the scheme and to
induce a person to pay money in order to enter such a scheme by offering him a kind of
remuneration if he himself manages to induce other persons to become participants in the
scheme as well. In order to see if a person has been attracted with offers of making profit by
recruitment, it is enough if such an offer constitutes a substantial part of the inducement.

c) Return the Payment to the Participants

Art. 4

(1) Any payment to which this section applies by a participant in a scheme to a promoter of or
another participant in the scheme or any other person acting in accordance with the scheme (in
this section referred to as "a recipient" shall be returned by the recipient to the participant if the
participant returns to the recipient the goods or article in respect of which the payment was
made.
(2) (a) Where a participant returns goods or an article under this section to a recipient and the
value of the goods or the article decreased while in the possession or under the control of the
participant and such a decrease was occasioned by the neglect of the participant, an amount
equal to the amount of the decrease aforesaid may be deducted y the recipient from the payment
falling to be returned by him under this section.

The promoter is obliged to return the payment for goods which the participant has received, if
the participants return the goods. However, if the value of the goods has decreased due to the
neglect of the participant, the recipient can deduct the payment. The recipient must apply for a
deduction at the District Court within 21 days after the recipient has received the notice declaring
the intention of the participant to return the goods. The Court can authorise a deduction in such a
way which it thinks proper. Any agreement between a promoter or anyone acting for him and a
participant shall be void if it provides for the payment of money by the participant to the
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promoter in consideration of the provision under the scheme of goods or services. A person
guilty of an offence under this Act shall be punished with a fine not exceeding 10.000 pounds or
imprisonment not exceeding 2 years or both.

2. Conclusion

The Irish Act provides a definition which contains all the necessary elements to describe
Pyramid Selling. It does not apply if the requirements of the definition are not met. This can be a
problem, as companies could adapt their behaviour to the legal situation and circumvent the Act
by simply using other techniques which may be as dangerous for the consumers as Pyramid
Selling.

In a Pyramid System, the promoter offers goods or services to the participants who are attracted
by the prospect of getting a remuneration for recruiting new participants. The profit is mainly
made with entry fees, starter kits and the sales of goods to the participants, training courses and
payments for rising in the hierarchy of participants. Stated another way, the main business must
be made within the system and not with final consumers. It is prohibited to induce persons to
take part in such a scheme and to receive any payment from new participants who have been
attracted by the prospect of making profit from recruitment. Money paid by the participants must
be returned to them if they return the goods. The District Court can decide whether payment can
be deducted if the goods have decreased in value due to the negligence of the participant.

IX. Italy

In Italy, there exist no provisions on Pyramid Selling or Multi Level Marketing. A draft on
"pyramids and infinite chains" was presented to the parliament on February 27, 1997376 but it has
not yet become law. The practical relevance seems to be very small as there have not been cases
against Pyramid Selling or Multi Level Marketing companies. According to consumer
associations, they have not been occupied with consumer complaints resulting from Pyramid
Selling, but they have observed several marketing methods which possibly cause damages to
consumers.377 The Comitato Consumatori Altro Consumo makes a distinction between Snowball
Systems and Pyramid Selling (presented under chart V.1. and V.2.). The Italian authority for
competition control has twice examined Snowball Systems and declared them fraudulent
schemes.378

Art. 1 of the draft379

Carrying out and promoting sales operations and structures in which the primary economic
incentive of distributors and incaricati (authorised representative, agent) is merely based on the
act of recruiting new distributors or incaricati rather than on their ability to sell or promote the
sales to the public of specific goods or services, whether directly or through other distributors or
incaricati, is forbidden.
                                               
376 See the study prepared on behalf of the FEDSA by Oppenheimer Wolff & Donnelly LLP with the support

of the Amway Corporation, Brussels March 16, 1999.
377 Information from the Comitato Consumatori Altro Consumo, Milano, July 1999.
378 See the review of the Comitato Consumatori Altro Consumo, "Soldi & Diritti" no. 30 from September

1996.
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Art. 2 of the draft380

Furthermore, the organisation and promotion of all operations (such as "games" "development
plans", "chains") is prohibited, when they imply the possibility of earning through the mere
recruitment of other persons and in which the "right of recruiting" is transferred "ad infinitum"
by paying a certain amount of money.

Under Art. 3 of the draft, any violation of Art. 1 is punishable from 6 months to one year
imprisonment or with a fine of lit. 200 million to lit. 700 million. Art. 4 of the draft lists several
conditions which shall help to determine whether the requirements of Art. 1 are met. One of the
conditions mentioned in Art. 4 is the obligation of the recruits to purchase goods without a buy-
back guarantee. The company must pay at least 90 % of the original net cost, otherwise it is
regarded a Pyramid System. The second example is the obligation of the dealer to pay money or
documents of credit or any other valuable amount to the company or another dealer. Such a
payment is called a head-hunting fee and is one of the typical characteristics of Pyramid
Schemes. Next comes an obligation of the recruit to buy material which is not strictly connected
with the trade activity of the company. An obligation to purchase inventory not necessary for the
business is a hidden head-hunting fee. The last condition is met if the income of the direct sellers
or the company results mainly from the first two points mentioned above, that means from fees
which the new salespersons have to pay, more than from the sales of goods or services. All these
examples indicate that profit is made from downlines more than the sales of the products.

X. Luxembourg

In Luxembourg, Pyramid Selling is prohibited under the Loi concernant le colportage, la vente
ambulante, l'étalage de marchandises et la sollicitation de commandes of July 16, 1987. Case law
on Pyramid Selling or Multi Level Marketing does not exist.

IV. De la sollicitation de commandes

Art. 8. Il est défendu de solliciter des engagements concernant la fourniture de services ainsi que
des commandes, en gros ou en détail, de marchandises auprès de personnes, dès lors que ces
biens ou services ne rentrent pas dans les activités commerciales ou professionnelles de
consommateurs. Ces dispositions ne s'appliquent pas aux contrats d'assurance.
Les commerçants, représentants de commerce et commis-voyageurs ne peuvent transporter avec
eux que des échantillons et des modèles. Est cependant autorisé l'apport direct des denrées
alimentaires et celui des marchandises déterminées par règlement grand-ducal.

The prohibition is very broad, as any solicitation of commitments or orders which are not
committed or ordered for a professional purpose, are illegal. There is only one exception for
insurance contracts.

                                                                                                                                                      
379 Translation adopted from the study prepared on behalf of the FEDSA by Oppenheimer Wolff & Donnelly

LLP with the support of the Amway Corporation, Brussels March 16, 1999.
380 Translation adopted from the study prepared on behalf of the FEDSA by Oppenheimer Wolff & Donnelly

LLP with the support of the Amway Corporation, Brussels March 16, 1999.
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Civil sanctions: Contracts concluded under a violation of the article mentioned above are void.
The nullity can only be invoked by the consumer.

Penal sanctions: Any violation of the provision can be punished with a fine from 2.501 up to
30.000 Francs.

XI. The Netherlands

Before the Law on Games of Chance was amended in 1998, Snowball Systems could operate
legally in the Netherlands. Now they are prohibited. In order to make clear that Multi Level
Marketing is not covered by the prohibition, the legislator has added an Explanatory
Memorandum to the amendment which explains that the anti-pyramid provision does not apply
to Multi Level Marketing. It shows the differences between the two marketing systems.

1. Legislation

a) Pyramid Selling

aa) Law on Games of Chance
The Law of May 14, 1998 has introduced a prohibition of Snowball Systems in the Dutch legal
system. Snowball Systems are defined as follows:

Law on games of chance of 1961 as amended by the Law of May 14, 1998381

Art. 1 a382

1. Onder een gelegenheid als bedoeld in artikel 1383, onder a, wordt tevens begrepen het
piramidespel.
2. Onder het piramidespel wordt verstaan een gelegenheid waarbij deelnemers een goed afgeven
of een verpflichting aangaan teneinde daaruit een voordeel te verwerven dat geheel of ten dele
afhankelijk is van de afgifte van een goed of het aangaan van een verpflichting door latere
deelnemers.

The legislator has declared that, Snowball Systems are covered by the prohibition of games of
chance. The wording is very broad and not only covers situations in which the participant pays a
certain sum of money in order to participate but brings in anything of value, that means also that
he enters into an obligation.

                                               
381 Wet op de kanspeelen.
382 1. An opportunity under Art. 1 a also includes pyramid games.

2. Pyramid games means an opportunity in which the participants hand out goods or oblige themselves in
order to receive a benefit which completely or partly depends on the fact that further participants hand out
goods or enter into the transaction.

383 Art. 1: Behoudens het in Titel Va van dezewet bepaalde is het verboden:
a. gelegenheit te geven om mede te dingen naar prijzen of premies, indien de aanwijzing der winaars
geschiedt door einige kansbepaling waarop de deelnemers in het algemeen geen overwegende invloed
kunnen uitoefenen, tenzij daarvoor ingevolge deze wet vergunning is verleend;
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In the Netherlands, most of the earlier decisions on Snowball Systems have relied on the Act on
Games of Chance.384 According to the Explanatory Memorandum to the Act, it intended to
protect individuals against fraud, exploitation of the gambling mania and restrictions on the
passion for gambling. The Act is violated if such a game leads to a competitive advantage over
other companies.385.

bb) Other Laws
Some Pyramid Schemes are prohibited under the Penal Code, the law on credit systems and the
Securities Act386. If a system contains elements of fraud or theft, it can be prosecuted under the
Penal Code. If the company promises to return the money which the consumer has been
investing in the system, the provision on actionable money of the public in the Law on credit
systems applies.387 The participation voucher of a Pyramid System can be considered a
borrower's note, that means a security under the Securities Act.388

b) Multi Level Marketing

In order to prevent application of the Law on Games of Chance to Multi Level Marketing as
well, the legislator has expressively stated in the Explanatory Memorandum389 that the Act does
not cover Multi Level Marketing. It describes Multi Level Marketing as a sales method in which
the buyer of a product requires the right to sell products and receives a commission based on the
sales. The same happens with further customers. Although the legislator admits that the structure
resembles that of a Snowball System, it points out the differences between Multi Level
Marketing and Snowball Systems. Multi Level Marketing is a sales method. The remuneration
serves to raise the sales of the products. The customer does not pay a certain sum in order to
participate in the system and be entitled to recruit new participants. The customer pays money in
order to receive the product. As long as the concept of Multi Level Marketing is based on the
sales of product, there is no reason to prohibit this marketing form.

2. Conclusion

Multi Level Marketing is not prohibited if the main focus on attention is directed to the sales of
products, the commission is based on the sales and the customers is sold a product and not the
right to participate in the system.

XII. Norway

Recently, the Consumer Ombudsman has been occupied with several consumer complaints about
Multi Level Marketing.390 He was concerned about the problems caused by Multi Level

                                               
384 See for example a decision of the Kantongerecht Dordrecht on November 9, 1955, in: L. Baeumer, Das

Recht des unlauteren Wettbewerbs in den Mitgliedstaaten der Europäischen Wirtschaftsgemeinschaft,
Niederlande, p. 295 et seq.

385 L. Baeumer, Das Recht des unlauteren Wettbewerbs in den Mitgliedstaaten der Europäischen
Wirtschaftsgemeinschaft, Niederlande, p. 295 et seq.

386 See the Memorie van toelichting (Explanatory Memorandum), Wijziging van de Wet op de kansspelen, 25
523, Vergaderjaar 1996-1997.

387 Wet toezicht kredietwezen 1992.
388 Wet toezicht effectenverkeer 1995.
389 Memorie van toelichting, Wijziging van de Wet op de kansspelen, 25 523, Vergaderjaar 1996-1997.
390 Information from the Consumer Ombudsman in August 1999.
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Marketing and has therefore expressed his opinion that a solution must be found in order to
regulate the trade practices of network companies. Another relevant source of information is the
interpretation of section 16 in the Lottery Act by the Ministry of Justice in its opinion on the
Multi Level Marketing company "Nature's Own". The Ministry is now working on specific
regulations in pursuance of the Lottery Act to define the differences between the illegal pyramids
on the one hand and the legal MLM on the other.

1. Legislation

a) Marketing Control Act391

Section 1. General Provision392

In the conduct of business no act may be performed which is in conflict with good business
practices in the relationship between business people or which is unfair in relation to consumers
or which is otherwise in conflict with good marketing practice.

2. Misleading Business methods393

It is prohibited in the conduct of business to use an incorrect, or otherwise misleading
representation, which is likely to influence the demand for, or supply of goods, services or other
performances. This also applies to any other procedure which may have an influence as stated on
demand or supply if, as a result of its form or other circumstances, it is likely to mislead the
consumers.

The provisions on marketing practices protect the trade as a whole as well as individual
consumers. The civil courts rule on claims based on the Marketing Practices Act. They can grant
an injunction and compensation for damages. If the activities are directed against consumers or if
consumers are concerned in any way by marketing practices, they can bring claims to the
Consumer Ombudsman. The Ombudsman can first call on the companies to change their
business practices and then sue them in the Market Council. The Market Council can prohibit a
trade practice.394

b) Lottery Act395

§ 16 Fortune chains etc.396

                                               
391 Act no. 47 of June 16, 1972 relating to the Control of Marketing and Contract Terms and Conditions.
392 Translation adopted from the homepage of the Consumer Ombudsman:

http://www.forbrukerombudet.no/html/engelsk/themcact.htm.
393 Translation adopted from the homepage of the Consumer Ombudsman:

http://www.forbrukerombudet.no/html/engelsk/themcact.htm.
394 See T. Lochen, Werberecht in Norwegen, in: P. Schotthöfer (ed.), Handbuch des Werberechts in den EU-

Staaten, p. 467 et seq.; A. Kur Recht der Werbung in Norwegen, in: G. Schricker (ed), Recht der Werbung
in Europa, 1997.

395 Act no. 11 of February 24, 1995.
396 Translation adopted from the Study of the European Consumer Law Group (E. Hondius), Brussels, March

1999.
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It is prohibited to establish or participate in Pyramid Systems, fortune chains, chained
transactions, or similar enterprises where money or other values are ultimately traded among an
indeterminate circle of people.

§ 16 has been interpreted by the Ministry of Justice397 as follows: An illegal Pyramid Scheme
recruits new members who have to invest in the system by paying a membership fee and/or
buying commodities for a specific amount. The main business is made by selling rights and
privileges instead of products and services. Not all of the elements must be met, one element can
be decisive, e.g. a large registration sum. An indication of the character is the remuneration
system. If the remuneration mainly results from recruiting new members, the system is illegal.
The preparatory work to the Act states that a chain always bears the risk that one day it collapses.
Such a collapse leads to financial losses for the less favoured new members.398

2. Case Law

Ministry of Justice, 1998 (Nature's Own)399

Last year, the Ministry of Justice found that a Multi Level Marketing violated § 16 of the Act on
Lotteries.

Facts of the case: Nature's Own is a direct selling company which sells its products through a
network of sellers. In order to become a member, an entry fee has to be paid. It is suggested to
buy the starter kit. After recruiting 1 - 4 new members, the dealers are granted the rights as active
distributors. The dealers have to purchase a minimum amount of goods in order to receive a
bonus. Otherwise they do not get any commission on the sales of their downline. That means,
purchasing goods is more decisive for the remuneration than selling the products. If a direct
seller returns the goods, he receives 90 % of the goods' value minus a deduction of the bonus.

Reasoning: The Ministry of Justice does not consider recruiting in connection with the payment
of entry fees illegal per se, but as one of the elements taken into account. The Ministry states that
a distributor who does not purchase his monthly amount of goods or who returns them, loses his
right to receive the bonus for sales in the network. There is no control whether the products are
sold to final consumers or not. The concept does not involve an ordinary business with the
products (sales to customers). As a consequence, the monthly payments for the minimum
purchases are the core of the activity. The members at the lower levels risk losing their
investment if the system stops. The Ministry of Justice considers the concept within the scope of
§ 16 of the Act on Lotteries. The business activity concentrates on the sales of participation
rights in the system itself.

3. Consumer Council: General Remarks

The Consumer Council, having been engaged in several complaints on Multi Level Marketing
has prepared a list of recorded problems.400 The marketing is often incorrect and misleading. It
preys on people's vulnerability and avoids revealing that something else is intended (e.g. new
                                               
397 It is a common practice in Norway, that the Ministry of Justice may give interpretations of the law, while

the prosecuting authority makes the decision whether to prosecute a case or not.
398 Ot. prp. no. 58, 1993/94.
399 Information from the Consumer Council in August 1999.
400 Information from the Norwegian Ombudsman in August 1999.
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dealers are searched instead of test persons). They mainly focus on dreams and hopes and raise
the expectations of the people with their promises. The evidence information of the realistic
profit, business chances, amount of sales and obligations of a dealer is totally missing or
incomplete. As most of the direct sellers are amateurs, they are unprepared for their independent
business life and not familiar with the relevant legal provisions. Furthermore, the sales methods
are often aggressive. Salespersons are recruited in mass-meetings, home-parties or similar
events. They are invited by friends or relatives and their emotional attachment makes the
situation unpleasant for them.

The Consumer Council is of the opinion that civil rules on the contractual relation between the
direct sellers and the company are necessary. It suggests that, the salespersons who participate in
Multi Level Marketing on a hobby basis should be considered and protected as consumers.

According to the Consumer Council, the following information shall be given before the parties
enter into an agreement: the name of the company, address of possible branch offices in the
country and the judicial status of the company, a description of the products and services, a
description of supplementary products, services, the price which the participant has to pay in
order to get the product or sell the service, possible other expenses for the participant evident
information of the participant's profit as seller of the product, the company's liability for defects
or dangerous qualities of the product, evident information of other advantages to be gained when
selling the product/service, the participant's liability for defects or dangerous qualities towards
the consumer, the kind of legislation which applies, tax-law rules in connection with turn-over,
terms and condition of the credit agreement (if the participant is granted credit), information of
the participants' rights in connection with bankruptcy of the company, information on the right to
withdraw from the agreement and other conditions about which the participant has a reason to
believe he should receive information. The information has to be in writing and free of charge. If
this information is not given, civil law effects shall be involved. The distributor shall be given an
unconditional and free right to withdraw 14 days from when he enters into the agreement. The
law cannot be contracted out to the detriment of the participant.

The written agreement between the company and the salesperson should include the name and
address of both contracting parties, the date and place of each party's signing of the agreement
and the information to be given prior to the agreement.

XIII. Portugal

The consumer law provides a special regulation on Pyramid Selling. There has not been any case
nor any discussion in the Portuguese legal literature regarding this matter.
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a) Definition of Pyramid Selling

Art. 13 Decreto-Lei no. 272/87

2. (...) considera-se venda em cadeia o procedimento que consiste em oferecer ao público
determinados bens ou serviços, fazendo depender o valor de uma prometida redução do seu
preço ou mesmo a sua gratuididade, do número de clientes ou do volume de vendas que, por sua
vez, aquele consiga obter directa ou indirectamente para o vendedor, o organizador ou um
terceiro.401

Pyramid Selling is described as offering goods or services to a person through a network of
direct sellers. The customer is attracted by the promise of financial advantages for recruits. The
use of the term "vendas" is misleading: it does not only mean selling goods
but also offering of services.402

b) Prohibition of Pyramid Selling

Art. 13 Decreto-Lei no. 272/87

1. É prohibido organizar vendas pelo procedimento denominado de "em cadeia", "em pirâmide"
ou "de bolo de neve", bem como participar na sua promoção.403

Organising as well as participating in Pyramid Selling is prohibited. Any violation of the
provision is punished with a fine.

XIV. Spain

Spain is the only European country which has passed a special provision on Multi Level
Marketing apart from the provision on Pyramid Selling. Before this law was enacted, a decision
had dealt with a Pyramid Selling scheme on the basis of penal law (fraud).404 According to a
Consumer Organisation405, there have not been any complaints on Pyramid Selling since the
enactment of the new law.

                                               
401 (...) chain selling is considered a process that consists in offering special goods or services to the public

which can receive them from the dealers, the promoter or a third person, by making the value of a promised
price reduction or the promise to acquire them gratuitously depend on the number of customers or the
amount of sales.

402 J. Möllering, Das Recht des unlauteren Wettbewerbs in Portugal, WRP 1991, p. 641.
403 It is prohibited to organise sales which proceedings are called "chain selling", "Pyramid Selling" or

"snowball selling", as well as participating in such a scheme.
404 Tribunal Supremo, October 15, 1990.
405 Órganizacion de Consumidores y Usarios Madrid, August 1999.
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1. Legislation

a) Multi Level Marketing Law

Multi Level Marketing is allowed under the Spanish law. It is defined and some of its practices
are restricted.
aa) Definition

Art. 22 Ley 7/1996 de 16 de enero406

Venta multinivel

1. La venta multinivel constituye una forma especial de comercio en la que un fabricante o un
comerciante mayorista vende sus productos o servicios al consumidor final a través de una red de
comerciantes y/o agentes distribuidores independientes, pero coordinados dentro de una misma
red comercial y cuyos beneficios económicos se obtienen mediante un único margen sobre el
precio da venta al público, que se distribuye mediante la percepción de porcentajes variables
sobre el total de la facturación generada por el conjunto de los consumidores y de los
comerciantes y/o distribuidores independientes integrados en la red comercial, y
proporcionalemente al volumen de negocio que cada componente haya creado.

The definition serves to distinguish clearly between Multi Level Marketing and Pyramid Selling
which is regulated in Art. 23 of the same act. Multi Level Marketing means that goods or
services are offered to final consumers through a network of traders. The traders receive a trade
margin and a commission which is related to their turnover and the turnover of their downline.

bb) Restriction related to the Sales Levels

Art. 22 Ley 7/1996 de 16 de enero407

2. Entre el fabricante o el mayorisa y el consumidor final sólo será admisible la existencia de un
distribuidor.

The next paragraph restricts Multi Level Marketing by prohibiting the existence of several sales
levels. Some companies sell their products through a network of sellers to the final consumer.
The salespersons at the lower levels do not purchase the products directly from the company but
from their sponsor who also receives the products from his sponsor. A chain of sellers develops
with the consequence that the product becomes more expensive the further the chain progresses.

                                               
406 Art. 22 of the Spanish Law on Retail Distribution 1. Multilevel selling is a special form of trade where a

manufacturer or a wholesaler sells his products or services to the final consumer through a network of
traders and/or independent distributor agents co-ordinated within the same commercial network and whose
economic profits are obtained by means of a sole margin on the selling price to the public, and which is
distributed through the perception of variable percentages over the total billing generated by the whole of
the consumers, traders and/or independent distributors integrated in the commercial network and in
proportion to the volume of business that each component has created. Translated by the Asociación de
Empresas de Venta Directa.

407 Art. 22 of the Spanish law on Retail Distribution 2. Between the manufacturer or the wholesaler and the
final consumer it will only be admitted the existence of one distributor. Translated by the Asociación de
Empresas de Venta Directa.
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The Spanish law prohibits this practice and goes far beyond other national legislation.408 As a
result, the salesperson can only sell directly to customers and not to other salespersons.

cc) Prohibitions concerning the Relation between Company and Distributor

Art. 22 Ley 7/1996 de 16 de enero409

3. Queda prohibido organizar la comercialización de productos y servicios cuando:

a) El beneficio económico de la organización y do los vendedores no se obtenga exclusivamente
de la venta o servicio distribuido a los consumidores finales sino de la incorporación de nuevos
vendedores, o
b) No se garantice adecuadamente que los distribuidores cuenten con la oportuna contratación
laboral o complan con los requisitos que vienen exigidos legalmente para el desarrollo de una
actividad comercial.
c) Exista la obligación de realizar una compra mínima de los productos distribuidos por parte de
los nuevos vendedores sin pacto de recompra en las mismas condiciones.

Paragraph 3 regulates the status of the direct sellers towards the company.

Remuneration: The salespersons only obtain a remuneration connected to their business activity
(sales or services). The profit may not be related to any recruitment activity.

Commercial activity : It must be ensured either that the company concludes a working contract
and employs representatives or the sellers work as independent salesmen. In the second case it
must be guaranteed that they meet the legal requirements in order to exercise an independent
commercial activity.

Buy-back: Any obligation to purchase a minimum stock of goods is prohibited unless there exists
a buy-back guarantee. This provision prevents that the recruits have to invest substantial sums in
the company with the risk of not selling the goods. Furthermore, the company cannot make profit
by selling goods to its own direct sellers.

                                               
408 The provision is therefore criticised, especially because there is no explanation given to this restriction. See

the Study prepared on behalf of the FEDSA by Oppenheimer Wolff & Donnelly LLP, Brussels March 16,
1999 p. 22 et seq.

409 Art. 22 of the Spanish Law on Retail Distribution 3. It is prohibited to organise the selling of products
and services when:
a) the economic profit of the organisation and the sellers is not exclusively obtained from sales or service
distributed to final consumers, but from the recruiting of new sellers, or
b) it is not adequately guaranteed that the distributors have a working contract or fulfil the requirements
that are legally required to develop a commercial activity, or
c) exists the obligation to make a minimum purchase of the products distributed by the new sellers without
a buy-back provision under the same conditions. Translated by the Asociación de Empresas de Venta
Directa.
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dd) Entering the System

Art. 22 Ley 7/1996 de 16 de enero410

4. En ningún caso el fabricante o mayoriste titular de la red podrá condicionar el acceso a la
misma al abono de una cuota o canon de entrada que no sea equivalente a los productos y
material promocional, informativo o formativo entregados a un precio similar al de otros
homólogos existentes en el mercado y que no podrán superar la cantidad que se determine
reglamentariamente.

To demand payments from the direct sellers when they want to enter the system is not prohibited
per se. It is allowed as a counter-performance for products or information material or guidelines
and if the fee corresponds to their value. The equivalence can be measured by a comparison with
similar products in the market. A regulation shall fix the maximum sum of money which the
salespersons have to pay.

b) Pyramid Selling

Art. 23 Ley 7/1996 de 16 de enero411

Prohibición de ventas en pirámide

1. Se prohibe la venta realizada por el procedimiento llamado "en cadena o piramidal" y
cualquier otro análogo, consistente en ofrecer productos o servicios al público a un precio
inferior a su valor de mercado o de forma gratuita, a condición de que se consiga la adhesión de
otras personas.

Pyramid Selling is described as offering goods connected with financial advantages which the
consumers receive if they recruit other consumers.

2. Conclusion

The Spanish law is very strict, giving emphasis to the number of sales levels. In order to achieve
the same result, other measures less strict could have been taken, e. g. an obligation for the
company to sell products to a dealer only after he has presented a written order by a consumer
and the so-called 70 percent rule, which says that the remuneration related to the sales is only
paid to the dealer if he can prove that he has sold at least 70 % to final consumers. The Spanish
law additionally demands that the company must conclude a working contract with the
representatives or they must otherwise meet the requirements of a commercial operator. The
obligation of paying entry fees is restricted in so far as the fees must be in relation to the market

                                               
410 Art. 22 of the Spanish Law on Retail Distribution 4. Under no circumstances the manufacturer or

wholesales holder of the network shall be able to condition the access to same to the payment of a quota or
entry fee which is not equivalent to the products and promotional, informative or educational material
delivered to a similar price of other materials existing in the market and whose amount will not exceed the
figure that will be fixed by future regulation. Translated by the Associación de Empresas de Venta Directa.

411 Art. 23 Law on Retail Distribution Any sale made through the procedure known as "in chain or
pyramidal" or similar, consisting in the offer of products or services to the consumers at a price under its
market value or at no cost depending on the recruitment of other persons, is prohibited. Translated by the
Associación de Empresas de Venta Directa.
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value of the goods and must not exceed a certain amount. Furthermore, the direct seller must be
granted the right to return the goods if he wants to leave the system.

Moreover, positive criteria for a legally operating company are outlined: the profit must be made
with the sales or services. Any obligation to achieve a minimum sales figure when entering the
company comes with a buy-back clause and the entry fee must correspond to the market value
and not exceed a certain amount.

Illegal practices Legal practices
More than one sales level One distributor between company and

consumer
Profit by recruitment Profit from sales or services
Distributors without working contract or
the status of a commercial operator
Minimum sales without buy-back
guarantee

Buy-back clause

Excessive entry fee Entry fee related to the market value or not
exceeding a certain sum

XV. Sweden

The Marketing Practices Act contains the relevant provisions on trade practices, such as Multi
Level Marketing and Pyramid Selling. As there is only a general rule, the case law is relevant in
order to establish criteria of valuation. Early, in 1973, the Market Court decided on a Pyramid
Scheme and prohibited its market practices. This decision is regarded as a guideline for the
valuation of Pyramid Schemes. Snowball Systems are regulated by special provisions on the
Lotteries Act.

1. Legislation

a) General Clause

Section 4 of the Marketing Practices Act

Marketing must be compatible with good marketing practice and also in other respects be fair
towards consumers and businessmen.412

aa) Elements
The term "good marketing practice" is defined in Section 3 of the Act as follows: Good
marketing practice: means good commercial practice or other established standards aimed at
protecting consumers and businessmen when marketing products.

                                               
412 Translation adopted from J. Hurst, English Law Translations, The Swedish Marketing Act, published by

the Ministry of Public Administration Ds. 1996:3.
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bb) Proceedings413

The Consumer Ombudsman is not only the competent authority for consumer protection but also
for marketing practices. The Market Court is competent for proceedings based on the Marketing
Practices Act. The Consumer Ombudsman or (subsidiary) consumer and trade organisations can
apply for an injunction. If a trader is damaged by an unfair marketing practice, he can claim an
injunction, too.414 Rival companies can also claim damages if another company has violated the
law by negligence or on purpose.

b) Chain-letter Games

Chain-letter systems are regulated in a special provision of the Lotteries Act. They are defined
under section 7 as follows:

Section 7 of the Lotteries Act415

In this Act, a chain letter game is defined as a game in which the possibilities of gain primarily
depend on the number of players who enter the game in the course of time.

Under section 9, lotteries may only be arranged with permission. Under section 45, this
permission is not granted to chain letter games or similar games which provide winnings in form
of money, certificates of value, tokens etc.

2. Case Law

The first case against Pyramid Selling has been settled by the Market Court. The Consumer
Ombudsman has initiated the proceedings against Holiday Magic after having been contacted by
several persons who had participated in meetings with the company. The Market Court has
prohibited the marketing practices of Holiday Magic and imposed a large fine (2 million kronor).
It had formulated rules for network marketing systems including invitations to home-parties.
This decision is still relevant as a guideline for the legality of marketing concepts.

Market Court, January 18, 1973 (Holiday Magic Scandinavia A/S)416

Facts of the case: The defendant distributes its products through a network of sellers. The
network contains four levels. In order to enter the network at the lowest level, the seller has to
pay a certain sum of money. As a counter-performance, he is entitled to take part in a training
seminar concerning the products and the sales techniques and receives a starter kit. The starter
kit contains products with a higher value than the entry fee. In order to enter the network at the
next higher level, the seller has to pay more money. The task of the sellers at this level is to
recruit new sellers and establish downlines. The third and fourth (highest) position can only be
reached by raising up in the hierarchy. In order to raise, the sellers have to pay a substantial sum
and receive a stock of products. All sellers earn a trade margin and a commission on the
                                               
413 See F. Korkisch, Verbraucherschutz in Schweden, RabelsZ 1973 (37), p. 760 et seq.; M. Plogell,

Werberecht in Schweden, in: Handbuch des Werberechts in den EU-Staaten, p. 529 et seq.; M. Treis,
Rechts des unlauteren Wettbewerbs und Marketvertriebsrecht in Schweden, p. 40 et seq.

414 See further W. Ehlers GRUR Int. 1978, p. 327 et seq.
415 Translation adopted from the brochure of the Lotteri Inspektionen, The Swedish Lotteries Act 94:1000.
416 Market Court, January 18, 1973, 1973:3.
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purchases of their downlines. The sellers are attracted by company brochures which promise
high profit.

Reasoning: The Marketing Practices Act applies to this situation. The Act shall protect "traders"
against unfair marketing practices. In this case, the sellers are regarded as "traders". Besides,
their position is similar to consumers. They need to be protected from the dominant company in
the same way as a consumer. The information material and advertisement of the company entices
the sellers, especially as most of the persons are amateurs and not familiar with commercial
activities and the marketing is done in a suggestive way. The sellers are attracted by the chance
of high profits, however, in reality only a very small number of sellers is able to make such
profits. The advertisement is misleading and leads to the consequence that many persons become
engaged in the company's business. The information given in the brochures are not correct or
incomplete. As most of the addressees are amateurs the company must inform them exactly
about the obligations and rights of a direct seller. Especially the obligations must be explained
and shown clearly. Furthermore, it must be declared to the consumers that, the Home-Parties
have a commercial character. Due to their personal contact with the hostess, they are under an
emotional pressure to buy the products. Invitations to Home-Parties must be in writing and
contain the information that during this meetings they have the possibility to purchase products
but there is no obligation to buy. In order to prevent participants of Home-Parties feeling
themselves obliged to buy anything because the hostess receives a present related to the amount
of sales, the value of the gift must be only related to the costs of the hostess and not be connected
with the sales.

XVI. United Kingdom (Geraint Howells)

1. Introduction

Pyramid selling (i.e. the system of layered distribution networks in which each level gains from
the sales of lower links in the distribution chain) has long been frowned upon, because of the
danger of vulnerable parties being induced to invest in business opportunities which are
unsustainable given the amount of money taken by the higher links. The problems surrounding
such schemes were acute in the early 1970s and explains why, rather than deal with powers
under the legislative powers provided by the Fair Trading Act 1973 (FTA 1973) the matter was
dealt with on the face of the legislation (see Part XI, ss 118-123). This part of the Act was
amended by the Trading Schemes Act 1996 (TSA 1996). As we shall see it still remains difficult
to distinguish unconscionable pyramid selling schemes from legitimate Multi Level Marketing
(so-called network marketing), where participants both sells themselves and also benefit from the
sales of persons they sponsor.

The FTA 1973 provides for some offences, but is mainly an enabling Act. First, there were the
Pyramid Selling Schemes Regulations 1973, S.I. 1973/1740 (PSSRegs 1973). These were
revoked by the Pyramid Selling Schemes Regulations 1989, S.I. 1989/2195 (PSSRegs 1989) as
amended by the Pyramid Selling Schemes Selling (Amendment) Regulations 1990, S.I.
1990/150. However, these have now been superseded by the Trading Schemes Regulations 1997,
S.I. 1997/30 (TSRegs 1997). It seems that these reforms sought to extend protection, by, for
instance, requiring that more information be provided. On the other hand they can be seen as
deregulatory in so far as they are less prescriptive concerning the actual requirements as to the
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format in which the information has to be provided. These Regulation apply to any scheme
covered by the FTA 1973 and which came in to existence on or after 6 February 1997, which is
the date on which both the TSA 1996 and TSRegs 1997 came into force. The TSRegs 1997 only
apply to schemes that had not previously been covered by the FTA 1973 if they came into
existence after 6 August 1997. Agreements entered into within six months of the Regs coming
into force and which had previously been caught by the FTA 1973 can choose whether the
comply with the PSSRegs 1989 or the TS Regs 1997. Otherwise the PSSRegs 1989 do not apply
to schemes coming into operation after the TSRegs 1997 came into force. The 1989 retain some
practical value for older schemes, but we will focus on shall concentrate on the TSRegs 1997 as
representing the current law.

There is also a trade association representing this sector of the economy. The Direct Selling
Association produces a Codes of Practice covering consumer rights and a Code of Business
Conduct governing members relationship with other members and with their salespeople.

2. Legislation

a) What is a Trading Scheme?

S. 118 FTA 1973 contains the definition of a trading scheme to which the Act applies. The Act
was amended to give an extended definition by the TSA 1996. To be a trading scheme:

The prospect must be held out to participants of receiving payment or other benefits for any of
the following:-

introducing participants to a trading scheme;
the continued participation of participants;
promotion, transfer or other change of status of participants;
the supply of goods or services by any person to or for other persons;
the acquisition of goods and services by any person.

AND

At least one of the following conditions is satisfied:

The promoter(s) supply goods or services to or for persons under transactions effected by
participants (acting either as the promoter's agent or in any other capacity), or which are used for
supplying goods or services under such transactions.

The promoter(s) supply goods to persons introduced by participants.

The Act itself excludes investment businesses from the scope of these regulations (they are
controlled by financial services legislation). It also enables schemes to be excluded by secondary
legislation. The Trading Schemes (Exclusion) Regulations 1997, S.I. 1997/31 (as amended by
the Trading Schemes (Exclusion) Amendment) Regulation 1997, S.I. 1997/1887) provide for the
following exclusions:

Single tier trading schemes, i.e. schemes under which in the UK a single promoter or participant
operates at one level and all the other participants operate at the same lower level and under
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which for introducing another participant the most a participant can receive is a payment or
benefit not exceeding £50, unless it results form a sharing of the expenses of operating the
scheme, or a share in the annual profit or the sale of the participant's business. This excludes
most franchises, agencies and distributors which do not have recruitment of new members as
their main purpose.

Trading schemes in which all of the participants are VAT registered. These people are deemed
sufficiently business wise not to require the Act's protection.

Chain letters, unless monies or benefits must be sent (a) to a central address or to the promoter
for onward distribution; (b) to any person or organisation other than the person whose name is
deleted when the letter is sent to others; (c) to any organisation or person for onward
transmission to a participant. Thus chain letters are excluded where they do not have a central
beneficiary.

Note that participants can have some of the same responsibilities as promoters, where they
sponsor other participants. That is why many of the obligations of promoters also extend to
participants to cover participants who act in this sponsoring capacity.

If a trading scheme falls within the Act's definition this does not mean that it is necessarily
illegal. It simply means that the rules laid down in the Act and Regulations apply.

b) Illegal Activity

There are two sorts of offence created by Part XI of the FTA 1973. Ss. 120 (1)-(2) FTA 1973
deals with contraventions of the Regulations, the content of which will be studied below. S. 120
(3)-(4) create more general offences. They make it illegal to accept or induce payments to
promoters or participants in trading schemes from participants where 'the prospect is held out to
him of receiving payments or other benefits in respect of the introduction of other persons who
become participants in the scheme'. S. 120 (5) FTA 1973 makes it clear that it is sufficient if
such a prospect constitutes or would constitute a substantial part of the inducement.' The DTI 's
Trading Schemes Guide states that this does not make recruitment rewards unlawful, simply that
persuading someone these are the main motive for joining a scheme is unlawful. However, this
seems to be too lenient or lax interpretation of the Act since such rewards could form a
substantial part of the inducement without being the main motive.

These rules are enforced by the Department of Trade and Industry alone. Local authority trading
standards officers do not have enforcement powers in this area. This may be problematic as
central government has less experience of acting as an enforcement authority and is generally
less keen to sue its enforcement powers. There are more use to monitoring laws and supervising
the work of authorities than acting as the enforcement authority themselves. This seemed evident
when I questioned them about their enforcement activities. They said they could only talk about
things in the public domain. When I questioned them as to where I might find this public
information, they referred me to the Insolvency Service. I was sceptical as this would in any
event only cover firms that had ceased operation and the Insolvency Service told me they had no
records that would show action taken under the Trading Schemes Regulations.

A search of the LAWTEL data base only showed one case in which these provisions had been
litigated: In Re Delfin International (SA) Ltd. & the Insolvency Act 1986: In Re Delfin Marketing
(UK) Ltd. & the Insolvency Act 1986 (1998). The concerned a winding-up order for a company
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on the ground that (i) s. 120 FTA 1973 had been breached; (ii) there was an unlawful lottery and
(iii) the scheme was inherently objectionable as being ultimately bound to fail. The scheme
involved a self-improvement programme, involving a 'system' with three phases. Phase I
consisted of a book, and phases II and III involved seminars. Executive distributors bought the
system and had the right to buy phases at greatly reduced rates. They sold them on at retail price
and retained about 90% after paying some marketing charges. Any customer could become an
executive if certain requirements were met. Associates paid a half-yearly fee of £55 and the
question was whether this fell foul of s. 120(3)(b) as being a payment made by reason of the
prospect being held out of receiving payments or other benefits in respect of other persons who
become participants in the trading scheme. This was found to be satisfied given the overriding
emphasis in the marketing material on the benefits of becoming an associate rather than on the
value of the product.

c) Trading Schemes Regulations 1997.

These Regulations set out the rules of conduct for trading schemes. Failure to comply with these
regulations will give a participant who suffers loss a tortious action for breach of statutory duty
(reg. 11(1)). In addition, where regs 4-10 have been contravened (i.e. all the substantive rules
other than those relating to advertising) any undertaking to make a payment will be
unenforceable and a participant will not be liable to pay for any goods or services, unless it was
clearly explained to him that he had a free choice of whether or not to purchase and his purchase
price and annual financial obligation were clearly stated. It seems likely that often the
circumstances will be such that the participant will not be able to refuse to pay for the goods or
services.

aa) Advertisements (reg.3)
Any advertisements relating to trading schemes must of course comply with the general law
relating to advertising, such as the Trade Descriptions Act 1968 and will also be subject to the
Advertising Standards Authority's Code of Practice. In addition the TSRegs 1997 require
specified information to be included in certain advertisements. These rules do not apply to
advertisements in newspapers, magazines, radio or television broadcasts. They are aimed at
handbills, brochures, audio-visual promotional material etc. Such advertisements must state the
names and addresses of all promoters and describe the goods covered by the scheme. The
following notice must be included:

It is illegal for a promoter or participant in a trading scheme to persuade anyone to make a
payment by promising benefits from getting others to join a scheme.

Do not be misled by claims that high earnings can easily be achieved.

This should be easily legible or audible; not appear at the beginning or end of the advertisement;
be afforded no less prominence than any other information apart from the heading and appear
together with any information on sources of income for participants.

The PSSRegs 1989 had been more prescriptive, both as to the contents of the advertisements and
the form. For instance, they had required the date from which the scheme had first operated (or
was proposed to operate) and the status of the participant in the scheme to be stated. There was
also a requirement that any mention of specified minimum financial benefits be backed up by
documentary evidence that such amounts had actually been earned by a participant and be
accompanied by a warning that such earnings were not automatic. These seemingly significant
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rules requiring information be given about the participants role and expectations within the
scheme have now been repealed. It had also been a requirement that the general warning be in an
outlined area with a heading STATUTORY WARNING and had imposed minimum sizes on the
box, thickness of outline and size of heading. However, the 1989 rules on advertising had not
applied to some advertisements, which are now covered by the TSRegs 1997. They had not
applied where there was no indication of the financial benefits of participation in such a scheme,
nor where it was handed to a person in a public place. The PSSRegs 1989 advertising rules had,
however, applied to any person whilst, the TSRegs 1997 only impose liability on a promoter or
participant who issues such an advertisement.

bb) Pre-performance requirements (reg. 4)
No goods or services can be supplied or provided or orders taken before the participant and
promoter/participant have signed a written agreement in the prescribed form and the participant
has been furnished with a copy. The arrangements must also not include a statement or promise
that the participant will receive a payment or benefit due to the continued participation of another
person in a trading scheme. This last requirement had not been in the PSSRegs 1989.

cc) The first seven days (reg. 10)
Within the first seven days of the agreement a promoter or other participant cannot accept a
payment of undertaking to make a payment for more than £200. Under the PSS regs this limit
had been £75.

dd) Contract (reg. 5)
The agreement between the parties must contain the following:

• names and addresses of all promoters;
• description of goods and services covered by the trading scheme;
• statement of the capacity in which the participant shall act under the scheme;
• statement of the participant's financial obligations within the first twelve months (60 days

notice to be given of any subsequent changes). It is unclear whether this allows for changes
so long as 60 days notice is given or whether only once twelve months have elapsed can 60
days notice be given;

• statement of participant's right to cancel agreement within 14 days without penalty and (i) to
recover and monies paid to promoter or other participant, (ii) return purchased goods which
remain unsold to a UK address specified in agreement and obtain a refund (they must be in
the same condition as when purchased, but it is irrelevant whether their external wrappings
have been broken), (iii) cancel services and obtain a refund. No handling charge can be
levied.

• statement of the participant's right to terminate agreement at any time by giving 14 days'
notice to any of the promoters at an address specified in the agreement;

• statement of the participant's rights on termination;
• the following written warnings which are easily legible:

 It is illegal for a promoter or participant in a trading scheme to persuade anyone to make a
payment by promising benefits from getting others to join a scheme.
 Do not be misled by claims that high earnings can easily be achieved.
 If you sign this contract, you have 14 days in which to cancel and get your money back.

• The last warning must appear immediately above the space for the participant's signature;
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• statement of the conditions under which the participant shall be entitled to return goods,
conferring at least the rights required by the regulations (see below) and a United Kingdom
address to which the goods must be returned;

• statement of the conditions when commission already paid by the promoter or other
participant will be recoverable, but giving at least the rights conferred by the regulations.

If the agreement comprises more than one document then there must be a statement that these
documents form the entire agreement.

These terms are more extensive than those listed in the PSSRegs 1989. In particular, they have
extended to cover statements on the rights of cancellation, termination, return of goods and
recovery of sums paid, financial obligations and commission. There is, however, no longer any
need to state the date on which the scheme first operated (or is proposed to operate) and as with
advertisements the rules on the form of the warnings are now less prescriptive.

ee) Right to return goods to promoter on termination (reg. 6).
If the agreement is terminated a participant is released from all future contractual obligations.
However, non-competition provisions remain in force. On termination, the participant can return
to the promoter or any participant goods purchased within the previous 90 days and which
remain unsold. If the participant terminated the agreement the price paid (inclusive of VAT) can
be recovered less a reasonable handling charge and an amount equal to any diminution in value
attributable to the participant. Where the promoter or another participant terminated the
agreement the participant can recover the cost he paid together with any costs of returning the
goods. The promoter shall reimburse the purchase price forthwith if he already holds the goods,
otherwise reimbursement will be made on delivery. Any goods not already held by the promoter
will be returned within 21 days at the promoter's expense to an address stated in the agreement.

One of the strange aspects of the drafting of the TSRegs 1997 is that some of the substantive
rights to termination, cancellation etc, are not found in separate provisions, but rather seem to
have effect because a statement of these rights is required to be included in the agreement. They
would therefore be implied terms, but it might have been better if there had been a substantive
rules on these rights in the regulations.

There are some minor differences between the cancellation/termination rights under the two sets
of regulations. In particular the TSRegs1997 seem to introduce a restriction to only refund goods
purchased with the last 90 days. They also make it clear that where the participant terminates the
promoter can charge reasonable handling charges, whilst where the promoter terminates he must
meet the costs of returning the goods. The PSSRegs 1989 had also provided that where 14 days'
notice of termination had not been given then different rules applied under which the promoter
need only return 90% of the price the participant had paid (although it was hard to see when
these rules would be invoked as there was no apparent sense in the participant not giving the 14
days notice in the prescribed manner). The PSSRegs 1989 had, however, helpfully provided that
when written notice of termination was given by post then the period of notice starts to run from
when such notice is posted first class (query what the position would have been when second
class post was used?).

ff) Securities and guarantees (reg. 7)
A promoter or participant shall not accept a security or guarantee unless the creditor, promoter or
other supplier has agreed in writing to refund that amount if the goods are returned undamaged.
The PSSRegs 1989 had a more limited rule against deposits.
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gg) Supply of goods and services (reg. 8)
A promoter or participant shall not supply goods to a participant, unless the an adequate record is
supplied. This could be an itemised order form, invoice or receipt. This rule was not in the PSS
Regs 1989.

hh) Recovery of commission (reg. 9)
The basic rule is that a participant can retain any commission paid under a trading scheme after
the termination of the agreement. There is, however, an exception for payments reclaimed within
120 days of payment, which refers to goods returned to a promoter or other participant who paid
the commission. The promoter must have refunded all monies due to the participant with respect
to the returned goods. The promoter must also have entered into an agreement in the prescribed
form, which specifies when commission becomes payable to the promoter and the terms upon
which recovery of that payment may be made and the repayment must have collected in
accordance with those terms. The PSSRegs 1989 had not included these rules on commission.

ii) Training facilities
The PSS Regs 1989 had forbidden promoters or participants from charging for training facilities
unless it was explained to a participant that he had a free choice whether or not to make use of
the facilities and the amount payable was clearly stated. This rule does not appear in the TSRegs
1997.

d) Direct Selling Association

aa) Code of Business Conduct
This Code governs Member Company's dealings with its employed and self-employed people
and other members. It provides that the Chief Executive should be responsible for observance of
the Code. Non-observance will be dealt with in the first instance by the Director of the
Association and if corrective action is not forthcoming, the matter is to be referred to a Select
Committee which decides what action should be taken. If its decision is not complied with the
member can be expelled. The Code covers recruitment, presenting business opportunities,
investments and training.

Recruitment. Advertisements should not make extravagant earnings claims. Any personal
invitation to a business presentation must state the name of the company and any reference to the
DSA shall state the class of membership. The impression shall not be given that it relates to an
offer of employment and the event should not be described as anything other than an opportunity
to learn about a business opportunity. All recruitment material must be approved by the Member
Company. Advertisements should not refer to any other direct selling company by name and
companies should actively dissuade their sales people from approaching people known to be
working for other companies.

Presenting Business Opportunities. All verbal or visual face to face presentations shall refer to
the company's name and if the DSA is referred to the class of membership shall be given. It must
always be presented as a business opportunity with the company rather than with any person or
with a business other than the Member Company. No demonstration shall represent that benefits
can be gained solely by introducing others and/or obtaining products for personal use or for
demonstration purposes. The business must be promoted as an opportunity for every participant
to retail products to end users at a realistic price. Any personal testimonials of salespersons must
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reflect actual earnings attributable to that individual's activities and shall not include
commissions and earnings of related salespersons.

Investments in Business Opportunities. An independent direct seller must not be allowed to
purchase any more goods for resale than are needed for him to make demonstrations and
personal sales on their own account to meet customer orders that have previously been obtained.
Salesmen must be permitted to return goods in merchantable condition for their net purchase
price less a reasonable handling charge (the Code was adopted in 1991 when the law implied a
condition of merchantable quality, since 1994 this has changed to a term of satisfactory quality).
For an appointment to any higher level in the distribution chain a participant must prove that
50% of qualifying purchases are accounted for by sales to end users.

Training. Member companies must provide or arrange for a reasonable standard of training in
product and business development. Where companies allow independent salespeople to create,
arrange or provide training then they should approve all reproduceable materials and ensure that
participants know that purchase of such training is optional and not a condition of gaining help
and advice from a sponsor. Any Business Building Aids or other training material (other than
samples and catalogues) must be returnable for a full refund within 14 days with proof or
purchase.

bb) Shopping at Home.
This Code of Practice governs the relationship between the Member Company, direct sellers and
the public.

3. Conclusions

The UK approach to regulation is essentially permissive. So long as certain information is
provided the participants are free to organise themselves as they wish so long as the schemes are
not obviously dependent upon the recruitment of new participants. If such a regime is permitted
there seem to be two missing elements. First, the schemes should be utterly transparent so that
the participants know where they are not only vis-a vis their 'sponsor', but also their place in the
network hierarchy. There would also seem to be rigorous supervision of the real motives of these
schemes. It is not easy to discern current regulatory practice from the preliminary enquiries
made, but one suspects it is more reactive than pro-active.

XVII. United States of America

Multi Level Marketing has been invented in the USA. It is therefore important to see what kind
of legal measures the United States have developed in order to regulate these marketing schemes.
The decisions on Pyramid Selling and Multi Level Marketing have been mostly set by the
Federal Trade Commission in the 70s. Whereas Pyramid Selling is regarded unlawful, Multi
Level Marketing is not illegal per se. In the "Amway decision", the Federal Trade Commission
has outlined criteria for the legality of Multi Level Marketing. The internal rules of Amway
presented below have been a decisive factor for the legality of marketing practices. Several
European countries have taken these criteria as a measure for legal marketing practices.
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1. Presentation of the Laws in Tabular Form

Multi Level Marketing and Pyramid Selling are regulated on state and federal levels.

a) Federal Law

There is no special federal anti-pyramid or Multi Level Marketing law in the United States.
Certain market practices are regulated by the general clause in the Trade law, others in the
criminal law concerning competition and commercial aspects. Several decisions417 on Pyramid
Selling and Multi Level Marketing have been passed by Federal Courts and the Federal Trade
Commission which represent a basis for the legal valuation.

Field of law Act Article/paragr
aph/section

Content Kind of
provision

Trade Law Federal Trade
Commission
Act

s. 5 Prohibition of
unfair
competition,
claims of
damages

General clause

Criminal Law Sherman
Antitrust Act

§ 1 Unfair
competition:
penalty, fine,
imprisonment

General clause

Trade Law Clayton Act § 2 a Prohibition of
price
discrimination

Special
provision

Criminal Law Racketeer
Influenced And
Corrupt
Organisations
Act

§ 1962 Racketeering
Activity:
Claims of
damages

General clause

b) State Laws

43 States418 have developed pyramid laws prohibiting Pyramid Selling, six States419 have
adopted Multi Level registration laws regulating Multi Level Marketing. Other provisions of the
competition law generally declare certain business practices illegal. Especially Pyramid Schemes
are prosecuted under penal, securities, lotteries, referral sales and business opportunities law.

State Multi Level Marketing
Law

Anti-Pyramid Law

Alabama No Alabama Deceptive Trade
Practices Act

Alaska No Alaska Statutes

                                               
417 E.g. the Federal Trade Commission's decisions: In the matter of Amway Corporation, Inc., et al, 93 F.T.C.

618; In the matter of Koscot Interplanetary Inc., 86, F.T.C. 1106, 1180 (1975); In the Matter of Holiday
Magic, Inc. et al., 84, F.T.C. 748.

418 All states except for: District of Columbia, Iowa, Kansas, Vermont, Virgin Islands, Wisconsin.
419 Georgia, Louisiana (administrative regulation), Maryland, Massachusetts, Puerto Rico, Wyoming.
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Arizona No Arizona Revised statutes
Arkansas No Arkansas Statutes

Annotated
California No California Penal Code
Colorado No Colorado Consumer

Protection Act
Connecticut No Connecticut General

Statutes Annotated
Delaware No Delaware Code Annotated
District of Columbia No no
Florida No Florida Statutes
Georgia Code of Georgia Annotated Code of Georgia Annotated
Hawaii No Hawaii Revised Statutes
Idaho No Idaho Code
Illinois No Criminal Code
Indiana No Indiana Code Annotated
Iowa No Iowa Code
Kansas No Kansas Statutes Annotated
Kentucky No Kentucky Revised Statutes

Annotated
Louisiana Governor's Consumer

Protection Division
Louisiana Revised Statutes
Annotated

Maine No Maine Revised Statutes
Annotated

Maryland Maryland Code Annotated Maryland Criminal Law
Code Annotated

Massachusetts Massachusetts General
Laws Annotated

Massachusetts General
Laws Annotated

Michigan No Michigan Compiled Laws
Minnesota No Minnesota Statutes

Annotated
Mississippi No Mississippi Code

Annotated
Missouri No Missouri Revised statutes
Montana No Montana Code Annotated
Nebraska No Nebraska Revised Statutes
Nevada No Nevada Revised Statutes
New Hampshire No New Hampshire Revised

Statutes
New Jersey No New Jersey Statutes

Annotated
New Mexico No New Mexico Statutes

Annotated
New York No New York General Pyramid

Law
North Carolina No North Carolina General

Statutes
North Dakota No North Dakota Century Code
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Ohio No Ohio Revised Codes
Annotated

Oklahoma No Oklahoma Statutes
Oregon No Oregon Revised Statutes
Pennsylvania No Pennsylvania Statutes

Annotated
Puerto Rico Laws of Puerto Rico

Annotated
Laws of Puerto Rico

Rhode Island No Rhode Islands Constitution
South Carolina No South Carolina Code

Annotated
South Dakota No South Dakota Codified

Laws Annotated
Tennessee No Tennessee Code Annotated
Texas No Texas Penal Codes

Annotated
Utah No Utah Codes Annotated
Vermont No no
Virgin Islands No no
Virginia No Virginia Code Annotated
Washington No Washington Revised Code
West Virginia No West Virginia Code
Wisconsin No no
Wyoming Wyoming Statutes

Annotated
Wyoming Statutes
Annotated

2. Legislation420

a) Criminal Law

(1) RICO

18 U.S.C. § 1962 RICO

§ 1962 Prohibited activities

(a) It shall be unlawful for any person who has received any income derived, directly or
indirectly, from a pattern of racketeering activity or through collection of an unlawful debt in
which such person has participated as a principal within the meaning of section 2, title 18,
United States Code, to use or invest, directly or indirectly, any part of such income, or the
proceeds of such income, in acquisition of any interest in, or the establishment or operation
of, any enterprise, which is engaged in, or the activities of which affect, interstate or foreign
commerce. (...)

                                               
420 A good survey on the US legislation with regard to Multi Level Marketing is contained in the DSA

"Multilevel Marketing: A Legal Primer” as well as "Legal Principles of Multilevel Marketing” in:
http://www.mlmlaw.com/library/guides/Primer.htm. Both present and analyse federal laws as well as state
laws.
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(b) It shall be unlawful for any person through a pattern of racketeering activity or through
collection of an unlawful debt to acquire or maintain, directly or indirectly, any interest in or
control of any enterprise which is engaged in, or the activities of which affect, interstate or
foreign commerce.
(c) It shall be unlawful for any person employed by or associated with any enterprise engaged in,
or the activities of which affect, interstate or foreign commerce, to conduct or participate,
directly or indirectly in the conduct of such enterprise's affairs through a pattern of racketeering
activity or collection of unlawful debt.
(d) It shall be unlawful for any person to conspire to violate any of the provisions of subsection
(a), (b) or (c) of this section.

The RICO has been adopted in order to prosecute corruption and organised crime, such as drugs
traffic and the slave trade. The provision shall prevent illegal methods and business practices.
Any violation of the provision is to be punished. Property resulting from illegal business
practices can be confiscated. Direct sellers can claim damages.

The States have their own penal codes which in several States also cover the organisation of
chain selling.421

(2) Postal Lottery Statute

18 U.S.C. § 1302.

Whoever knowingly deposits in the mail, or sends or delivers by mail:
Any letter, package, postal card, or circular concerning any lottery, gift enterprise, or similar
scheme offering prizes dependent in whole or in part upon lot or chance;
Any lottery ticket or part thereof, or paper, certificate, or instrument purporting to be or to
represent a ticket, chance, share, or interest in or dependent upon the event of a lottery, gift
enterprise, or similar scheme offering prizes dependent in whole or in part upon lot or chance;
Any check, draft, bill, money, postal note, or money order, for the purchase of any ticket or part
thereof, or of any share or chance in any such lottery, gift enterprise, or scheme;
Any newspaper, circular, pamphlet, or publication of any kind containing any advertisement of
any lottery, gift enterprise, or scheme of any kind offering prizes dependent in whole or in part
upon lot or chance, or containing any list of the prizes drawn or awarded by means of any such
lottery, gift enterprise, or scheme, whether said list contains any part or all of such prizes;
Any article described in section 1953 of this title -
Shall be fined under this title or imprisoned not more than two years, or both; and for any
subsequent offence shall be imprisoned not more than five years.”

Under 39 U.S.C. § 3005, the Postal Service may take certain actions against those who use the
mail to organise and perform an illegal lottery.

b) Competition Law

§ 5 (a) FTCA (= § 15 U.S.C. § 45 (a))

§ 45. Unfair methods of competition unlawful; prevention by Commission
                                               
421 E.g. § 327 California Penal Code, §§ 175000 et seq. California Business and Profession Code.



209

(a) Declaration of unlawfulness, power to prohibit unfair practices; inapplicability to foreign
trade
(1) Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or
practices in or affecting commerce, are declared unlawful.
(2) The Commission is empowered and directed to prevent persons, partnerships, or
corporations, except (...), from using unfair methods of competition in or affecting commerce
and unfair or deceptive acts or practices in or affecting commerce.
(3) This subsection shall not apply to unfair methods of competition involving commerce with
foreign nations (other than import commerce) unless -(...).

aa) Elements
Unfair methods of competition in general are price fixing, the division of territories, sale and
purchase restrictions and price discrimination.422 Unfair and deceptive practices are operating a
Pyramid Scheme, making misrepresentations to participants about the profit or about the ease
with which new salespersons can be recruited and using misleading offers of employment
(advertisements).423 Developing a Pyramid System is regarded as being inherently deceptive and
per se fraudulent.424 The continuing progression of the systems must necessarily lead to a
collapse.

bb) Proceedings
An injunction against the trading system can be ordered. Although the FTC Act provides no
private right of action for victims of deceptive marketing practices, the Federal Trade
Commission may, in the context of an enforcement action, seek a court order requiring
defendants to provide restitution to injured consumers.

§ 2 (a) Clayton Act (=§ 15 U.S.C. § 13 (a))

§ 13 Discrimination in price, services, or facilities
(a) Price; selection of customers
It shall be unlawful for any person engaged in commerce, in the course of such commerce, either
directly or indirectly, to discriminate in price between different purchasers of commodities of
like grade and quality, where either or any of the purchases involved in such discrimination are
in commerce, where such commodities are sold for use, consumption, or resale within the United
States (...), and where the effect of such discrimination may be substantially to lessen
competition or tend to create a monopoly in any line of commerce, or to injure, destroy or
prevent competition with any person who either grants or knowingly receives the benefit of such
discrimination or with customers of either of them (...).

Under the Clayton Act, price discrimination, price fixing, exclusive distribution contracts,
mergers and interlocking directorates are prohibited if they are likely to restraint the
competition.425

                                               
422 These methods have been declared unfair methods of competition in the matter of Holiday Magic, Inc. et

al., 84 F.T.C., p. 749 et seq.
423 These practices have been declared unfair and deceptive in Holiday Magic case.
424 Koscot Interplanetary, Inc., et al., 86 F.T.C. p. 1106 et seq.
425 F. Ebbing, Strukturvertrieb oder Schneeballsystem ? Zur Zulässigkeit des Multilevel Marketing im US-

amerikanischen Recht, GRUR Int 1998, p. 15 et seq.
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c) Securities Law426

The Federal Securities and Exchange Commission has used its statutory mechanisms to
prosecute pyramids. It has been able to prove that a pyramid is an investment contract, that
means a security. The promoters are not licensed to sell securities.

§ 10 (b) Securities Exchange Act 1934 (= 15 U.S.C. § 78j (b))

§ 78j. Manipulative and deceptive devices
It shall be unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce or of the mails, or of any facility of any national
securities exchange -
(a) (...)
(b) To use or employ, in connection with the purchase or sale of any security registered on a
national securities exchange or any security not so registered, any manipulative or deceptive
device or contrivance in contravention of such rules and regulations as the Commission may
prescribe as necessary or appropriate in the public interest or for the protection of investors.

Securities Exchange Commission Rule 10b-5 (=17 C.F.R. 240.10b-5)

§ 240.10b-5 Employment of manipulative and deceptive devices
It shall be unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce, or of the mails, or of any facility of any national
securities exchange,
(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or to omit to state a material fact necessary
in order to make the statement made, in the light of the circumstances under which they were
made, not misleading, or
(c) To engage in any act, practice, or course of business which operates or would operate as a
fraud or deceit upon any person, in connection with the purchase or sale of any security.

aa) Elements427

The following elements are required to determine whether an investment contract has been
concluded:428 Investment of money, a common enterprise and the expectation of profits from the
efforts of others. The dealers invest in the company either by paying application fees or by
purchasing expensive starter kits. A common enterprise requires a 'horizontal commonality', that
means pooling of investors' fund into a common fund and distribution from that fund and a
vertical commonality, that means the investor and promoter have a common venture without
other investors involved in that venture. Securities must be registered at the Securities Exchange
Commission. The failure to register securities constitutes a violation of the act and is punished
with a fine or imprisonment. Moreover, the Commission can also shut down the company.

                                               
426 See further "Legal Principles of Multilevel Marketing” under http://www.mlmlaw.com/library/

guides/Primer.htm.
427 See S. M. Reese, Securities Law and MLM – What’s the Deal ?, 1999, published in http://ww.mlmlaw.com.
428 See the United States Supreme Court decision, case Securities & Exchange Commission v. W. J. Howey

Company, 328 U.S. 293, 66 S.Ct. 1100, 90 L. Ed. 1244 (1946).
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bb) Proceedings
Violations of the act by failure to register can be prosecuted by civil action (the distributor can be
held liable for monetary damages) or criminal actions. Not only the company but also individual
distributors can be held liable under the Securities Act. The court decided that the distributor
could be held liable if his acts were necessary for, and a substantial factor in, bringing about the
sales transaction, e.g. by presence at meetings, speeches. Otherwise, a distributor can defend
himself if he has exercised ordinary care in his conduct. It must be considered to what extent he
got involved in the business and which pecuniary interest he had in the participation. It is,
however, not necessary that the distributor knows that he violates the law.

Usually, not only the failure to register securities but also fraud in the sale of securities is
claimed. As the Pyramid System is destined to collapse, the company has the duty to inform the
participants that they will lose their investment. Securities are also regulated by state securities
acts. These laws have in common that the securities must be registered with the state securities
departments at the state level. The other requirements are more or less the same as those at the
federal level.

d) Referral Sales Laws429

Most States prohibit referral sales, that means the offer of a price reduction for the product in
exchange for the names of potential customers. The discount depends on the sale to one of these
customers. Referral sales are illegal. Participants in a Pyramid Scheme are promised that they get
their money back with profit by recruiting other customers who buy the products. Therefore,
Pyramid Selling has been prosecuted in some States under referral sales laws.430

e) Business Opportunity Statutes431

Business Opportunity Statutes include most business activities for which the promoter promises
high profit for the participants. A business opportunity is the sale, lease or offer to sell or lease
goods or services. The purchaser begins or operates a business and pays an initial payment. He is
solicited by the sales or marketing plan and the expectation of high profit as a result of the
investment. The seller will buy from the purchaser any goods to be made or services to be
rendered by the purchaser. The seller or a third person will then sell, lease or distribute the goods
made or services rendered by the purchaser and pay the difference between the initial payment
and the purchaser's earning from the investment. Business opportunities must be registered with
the state. Personal disclosures about the finances and the backgrounds have to be presented. A
stock prospectus must be provided to potential purchasers.

f) Lottery Law432

Lottery laws have been developed to prevent illegal gambling. However, they also have been
used to prosecute Pyramid Selling. A lottery is the disposition of property where contingency is

                                               
429 See further the information of the DSA "Multilevel Marketing: A Legal Primer” and "Legal Principles of

Multilevel Marketing” in http://www.mlmlaw.com/library/guides/Primer.htm.
430 See State ex rel. Miller v. American Professional Marketing, Inc., 382 N.W.2d. 117 (1986).
431 Cs. the information of the DSA "Multilevel Marketing: A Legal Primer”, chapter 3 and "Legal Principles of

Multilevel Marketing” in http://www.mlmlaw.com /library/guides/Primer.htm.
432 See further "Legal Principles of Multilevel Marketing” in http://www.mlmlaw.com

/library/guides/Primer.htm.
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determined by chance and a valuable consideration for the chance of obtaining the property is
offered.

g) Anti-Pyramid Laws433

Several States have developed special anti-pyramid laws. Although there are differences between
the States law, there are elements which are considered part of a Pyramid Selling system in all of
the States434.

Definition of pyramid: In North Carolina a pyramid is defined as: any program utilising a
pyramid or chain process by which a participant gives a valuable consideration for the
opportunity to receive compensation or things of value in return for inducing other persons to
become participants in the program.435

Compensation for recruitment: The promoter compensates the participants of a system for the act
of recruiting other participants in order to become part of the system as well. The compensation
depends on the introduction of additional participants.

Inventory loading: In order to circumvent the legal requirements of Pyramid Selling, several
promoters have developed a practice called "inventory loading". New participants are caused to
purchase large stocks of goods. Thus, a large commission for participants at higher levels is
produced. The promoter intends to avoid the allegation that his system constitutes a pyramid by
offering a headhunting bonus. However, the goods are mostly overpriced and non-refundable.
The sale of goods is not the main purpose but rather the recruiting of new participants.

Personal consumption: The goods are not sold to end users but to the distributors themselves.

No relation between the compensation and the sale:  The participant receives the right to sell a
product or service. He is promised compensation (commission or bonuses) for recruiting others
to join the system. There is no relation between this compensation and the sale to the end user.

h) Multi Level Marketing Law436

In Georgia, Louisiana, Maryland, Massachusetts, Puerto Rico and Maryland, special provisions
on Multi Level Marketing have been adopted.

Definition of Multi Level Marketing: Georgia provides a definition of Multi Level Marketing437:
"Multilevel distribution company" means any person, firm, corporation, or other business entity
which sells, distributes, or supplies for a valuable consideration goods or services through
independent agents, contractors, or distributors at different levels wherein such participants may
recruit other participants and wherein commission, cross-provisions, bonuses, refunds, discounts,
dividends, or other considerations in the program are or may be paid as a result of the sale of
such goods or services or the recruitment, actions, or performances of additional participants.”

                                               
433 Cs. the information of the DSA "Multilevel Marketing: A Legal Primer”, chapter 4.
434 See the New York Statutes or the Texas Penal Code.
435 North Carolina Statute 14-291.2(b).
436 See the information of the DSA "Multilevel Marketing: A Legal Primer”, chapter two.
437 Georgia Code 10-1-410.
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Registration: A Multi Level Marketing company must file an annual statement in order to notify
its intent to operate in the state before recruiting the first participant. The file appoints the
secretary of state as the company's agent for service for process.

Cancellation and buy-back : Multi Level distribution companies provide the right to cancel
distribution contracts upon written notification. All products in resaleable condition must be
repurchased by the company at a price of not less than 90 % of the original net cost. While in
Georgia, Louisiana, Massachusetts and Wyoming the cancellation and buy-back can be invoked
at any time and for any reason, in Maryland and Puerto Rico the contract can only be cancelled
within the first three months.

Payments and activities : In Georgia, Louisiana, Massachusetts, Puerto Rico and Wyoming
marketing programs are forbidden where financial gains depend primarily on successive
recruitment of other persons and where sales to non-participants are not required as a condition
precedent to realisation of the financial gain. It is further prohibited to pay a commission for the
recruitment of other persons. In Maryland this is regulated in the separate anti-pyramid statute.

Promotional material: Moreover, Multi Level Marketing companies are not allowed to claim
that a participant will earn any stated gross or net amount or recruiting is easy or (almost) all
salespersons will succeed.

Additional requirements: In Georgia every Multi Level Marketing company must file a
statement which includes the story and business practices of the company and send it to the
Consumer Affairs Office of the Governor.

3. Case Law438

In the United States, several decisions on Pyramid Selling have been delivered. As there is no
federal anti-pyramid law, the schemes are prosecuted under competition, penal, securities or
other laws. Pyramid Schemes mostly violate per se the provision of these laws. Therefore, it
firstly has to be determined whether a network is a Pyramid System. In a ruling decision which
can be regarded as a guideline for Multi Level Marketing practices, the Federal Trade
Commission has declared that, the marketing practices of Amway are not similar to those of
Pyramid Schemes. However, it found a violation of section 5 of the Federal Trading Act because
of misrepresentations and price controls.439

(1) Federal Trade Commission, July 23, 1974 (Ger-Ro-Mar)440

In the Ger-Ro-Mar case, the Federal Trade Commission has declared that, the business practices
of Ger-Ro-Mar violate section 5 of the Federal Trade Commission Act.

Facts of the case: Ger-Ro-Mar distributes its products in a distribution system with five levels. A
salesperson enters one of the first three levels and has the possibility to work up to a fourth and
fifth level. Every direct seller has to buy products from the company or from the sponsor. The

                                               
438 The cases are published on the internet under http//www.mlmlaw.com.
439 A good overview on the legal valuation of Pyramid Selling and Multi Level Marketing including the

relevant case law gives F. Ebbing, Strukturvertrieb oder Schneeballsystem ? Zur Zulässigkeit des
Multilevel Marketing im US-amerikanischen Recht, GRUR Int. 1998, p. 15 et seq.

440 Federal Trade Commission, July 23, 1974, 84 F.T.C. p. 95 et seq. (1974).
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dealers usually purchase the products directly from the company, only the direct sellers at the
lowest level have to buy them from their sponsor. The salespersons earn a commission for the
difference between the price which they pay themselves for the goods and the price at which
they resell them. The profit consists of the trade margin of their own sales to consumers and the
margin of the sale to the downlines (at the lowest level) and overrides. The overrides are related
to the amount of products purchased by the downlines.

Reasoning: The business methods of Ger-Ro-Mar contain unfair and deceptive elements. The
achievement of profit is based on the work of the downlines. New recruits often have no chance
of receiving at least part of their investments back. The company's plan promises the customers
high profit in an easy way. It is described as easy for the direct sellers to advance to higher levels
and earn more money. Ger-Ro-Mar claims that all salespersons can reasonably expect to make
much profit. It is declared that there will always be persons who are attracted by the system and
want to join it.

The question whether the system constitutes a lottery or not is left open.

In the Sales Manual, the company makes a proposal for the retail prices. The company wants to
create fix prices, a practice which is illegal per se. Even if this is technically unenforceable, the
salespersons will feel obliged to keep the fixed prices. Additionally, there are several customer
restrictions. It is prohibited to sell products to a customer of another direct seller, to sell products
to the downline of another sponsor, and to sell products to the most retail outlets (with some
exceptions). Such customer restrictions are also illegal per se.

However, the FTC’s decision was reversed in part.441 The court disapproved the FTC’s finding
that the marketing plan was inherently deceptive. It held that the FTC could not rely solely on
the mathematical fact that the marketing system ultimately collapses, but must offer evidence
that the system actually will collapse, rather than settling down into an equilibrium. The court
stated: "The record does not indicate the geographical distribution of these vendors, and we have
no study or analysis in the record which would realistically establish that some recruiting
saturation exists which would make the entry of additional distributions and the recruitment of
others potentially impossible in any practical sense.”

(2) Federal Trade Commission, October 15, 1974 (Holiday Magic)442

In the Holiday Magic case, the Federal Trade Commission has found violations of section 5 of
the Federal Trade Commission Act and section 2 (a) of the Clayton Act.

Facts of the case: Holiday Magic sells its products through a distribution system. In order to
enter the system, new direct sellers must purchase inventories. The program contains four levels,
each of the levels requires a monetary investment. In order to enter the highest level, a recruit
must additionally pay a release fee to his sponsor and recruit a direct seller who shall replace his
position at the lower level. All salespersons have two possibilities to earn money: selling the
products and recruiting new direct sellers. Only the highest two levels buy the products directly
from the company at discount. The lower levels have to purchase the products from their
sponsor. For each recruit, the sponsor receives a part of the money which the recruit has to spend
for the inventory purchase.

                                               
441 Ger-Ro-Mar v. FTC, 518 F.2d 33 (2d Cir. 1975).
442 Federal Trade Commission, October 15, 1974, 84 F.T.C. p. 748 et seq. (1974).
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Reasoning: Holiday Magic violates section 5 of the Federal Trade Commission Act because of
misrepresentations. The company makes false statements about the earnings potential of
distributors and success within the system. The advertisement for the products, and the
possibilities of sales and recruitment are not presented correctly. The company also uses
employment advertisements in order to attract consumers by offering a job. These promises are
false and misleading and constitute an unfair act of competition.

The plan holds out the promise of profit for all based upon recruitment of other distributors. Such
a plan must lend itself to massive deception. Such a system must fall of its own weight and is
therefore deceptive.

Holiday Magic establishes the prices at which the products are sold by the distributors. The
contracts between Holiday Magic and the distributors contain special clauses in which the
distributors bind themselves to sell at prices fixed by the company. An agreement to fix prices is
illegal per se. Moreover, the company enters into restrictive agreements. The distributors at the
higher levels can only sell the products to their own downlines and the salespersons at the lower
levels can only purchase from their sponsors. These customer restrictions are also illegal per se.
Next, the company prohibits the selling of the products to commercial retail outlets, e.g. drug
stores, chain stores. This restriction shall prevent price-cutting on the products and is illegal.
Furthermore, the direct sellers are obliged to obtain permission for advertising or promotion
from the company. This pre-screening of advertising material enables Holiday Magic to control
and supervise the prices. Finally, a restriction on "private arrangements" has been imposed. A
distributor can also be a couple, a partnership or any business entity. These distributor
partnerships are obliged to leave their level and return to a lower level if the partnership has been
dissolved. The company imposes exclusive territories on the lowest level of direct sellers
("Holiday Girls"). Their sponsors are instructed to assign routes to the girls. The distribution of
exclusive territories is accompanied by price fixing as shown above. This combination is illegal
per se.

Holiday Magic violates section 2 (a) of the Clayton Act because of price discrimination. The
distributors at the higher levels receive goods cheaper than the direct sellers at the lower levels.
As all the salespersons work on the same areas, that means they are in competition.

(3) Federal Trade Commission, November 18, 1975 (Koscot)443

In the Koscot case, the Federal Trade Commission has developed a test for determining what
constitutes a Pyramid Scheme. Koscot Interplanetary is of particular significance because it sets
forth the definition of an illegal pyramid scheme that was later adopted in the Omnitrition case:
"Such schemes are characterised by the payment by participants of money to the company in
return for which they receive (1) the right to sell a product and (2) the right to receive in return
for recruiting other participants into the program rewards which are unrelated to sale of the
product to ultimate users.”

Facts of the case: The company distributes products and services by a distribution network. The
different levels in the hierarchy are connected by a system of commission. The higher levels
profit from the sales and  recruitment of the lower levels. At the lowest level are the beauty
advisers who are appointed by supervisors. They are appointed by distributors. The remuneration
of the sales is made by the difference between the retail price and the purchase price. Each

                                               
443 Federal Trade Commission, November 18, 1975, 86 F.T.C. p. 1106 et seq (1975).
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salesperson (newly recruited salesperson, distributor or supervisor) has to pay a certain sum of
money for his position in the downline, the inventory and the right to recruit others. This money
is distributed to the sponsor who has recruited the new salesperson and the company. Only the
recruitment of other direct sellers brings a high profit.

Reasoning: The network system operates with unfair and deceptive practices. The participants
are promised earnings not only for their own work but for that done by the downlines. High
profit can only be made by recruiting and sponsoring others and not by selling the products. The
recruits have to pay an entry fee. They are promised they will make profit by recruiting and
sponsoring other direct sellers. The commission they earn by recruiting and sponsoring is not
connected to the actual sale of products to final consumers but to purchases by the downlines.
The continuing progression of the network leads to an endless chain. A so-called "endless chain
scheme" must collapse after a while. This means that the later participants hardly get back the
money which they initially have to pay. Because of the saturation of the market it will not be
possible any more to recruit new salespersons and continue to develop downlines. Furthermore,
misrepresentations of the income in the system, the status of Koscot and the sales opportunities
are made. False mathematical analysis are provided and the average sales figure is described as
being much higher than in reality.

(4) Federal Trade Commission, May 8, 1979 (Amway)444

In the Amway decision, the Commission has established criteria for a legal distribution network.
It has shown the differences between Pyramid Selling and lawfully operating marketing systems.
However, the Commission also has found that, Amway was fixing prices and using misleading
advertisements.

Facts of the case: Amway distributes its products to consumers by direct selling. The
salespersons are independent and placed at different levels. A few selected salespersons, called
Direct Distributors, purchase products directly from Amway to resell them, retail, to final
consumers and wholesale to direct sellers in the next level of their sponsored downline. The
direct sellers at the lower levels sell the products to final consumers as well as to their recruits.
The direct sellers earn money by keeping the difference between the retail price and the
wholesale price. The sponsors get a bonus which is based on the amount of products they
purchase in one month for resale (to consumers and his sponsored salespersons). The bonuses are
paid out by Amway to the Direct Distributors who have to pay out the bonuses to the next level
and this level has to give them to the following level and so on.

Reasoning: Amway is not a Pyramid Scheme. The salespersons do not have to pay a large sum
of money (either as an entry fee or an inventory loading). A sales person only purchases a sales
kit containing information about Amway and sales aids. The kit is sold without making profit
and is refunded if the direct seller quits the distribution system.

Amway has developed the "buy-back rule" which states that a sponsor has to buy back any
unused marketable products from his sponsored direct seller leaving the business upon his
request. Moreover, the "70 percent rule" guarantees that the salespersons must sell at least 70 %
of the total amount of products which he has bought during one month in order to receive the
bonus on all these products. This prevents salespersons from purchasing large stocks of goods in
order to get bonuses. The "10 consumer" rule provides that sponsor and direct seller do not make

                                               
444 Federal Trade Commission, May 8, 1979, 93 F.T.C. 618 (1979).
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less than one sale at retail to each of ten different customers in one month and proof this fact to
their sponsors. By creating and observing these rules, Amway differs from the Pyramid Selling.
The rules (1) are enforced, and (2) have the actual effect of preventing inventory loading and
encouraging sales to ultimate consumers. It must be demonstrated that observance of the rules in
practice prevents the key evils associated with pyramid schemes.

However, Amway is found to deceive salespersons and consumers by misrepresentations. Thus,
Amway violates Section 5 of the Federal Trade Commission Act. Several statements relating to
unrealistic earnings or sales claims are likely to lead consumers to believe that they can easily
make profit. The claims exceed the average amount received by normal salespersons and
constitute illegal misrepresentations under Section 5. Furthermore, Amway fixes the resale prices
of its products at wholesale and retail levels. Amway publishes in its rules of conduct that
distributors sell Amway products at the specified resale prize. This is per se unlawful.
Distributors must be told that they can freely set their own prices.

(5) United States Court of Appeals, March 4, 1996 (Omnitrition)445

In the Omnitrition case the Koscot criteria have been supplemented. However, the Court of
Appeals did not make any ultimate finding of liability, but only reversed the District Court’s
grant of summary judgement to the defendants. The Court of Appeals thus found only that there
were triable issues of fact with respect to these claims, so that the case had to be remanded to the
District Court for further proceedings.

Facts of the case: Omnitrition has developed a distribution network. There is neither a charge to
become a distributor, nor a quota of products which they must buy or sell. The distributors can
buy the products at discount for their own use or resale to customers and recruit other
distributors. The next level is called supervisor. In order to become a supervisor, a distributor
must order a minimum amount of products. This amount must be kept every month if he
purchases less, he will lose the status of a supervisor. The supervisors receive an override bonus
on their downline. Supervisors and their downlines must continue to purchase a minimum
amount of products each month to qualify the supervisor for the commissions.

There are three policies: (1) To order products, a salesperson (distributor or supervisor) must
prove that he has sold at least 70 % of products which he had purchased recently to final
consumers or to downlines. (2) To receive the bonuses on downline orders, supervisors must
certify that they had made sales to ten retail customers. (3) If a direct seller resigns, Omnitrition
will buy back unsold inventory less than three months old for 90 % of the price.

Reasoning: Omnitrition is a Pyramid Scheme. The three criteria of the Koscot test446 are met.
The distributors do not have to pay in order to receive the right to sell the products and recruit
new direct sellers. However, in order to become a supervisor, the distributors must pay a certain
sum of money in form of immense products orders. The requirement "payment of money",
established in the Koscot case, can also be met where the salesperson is caused to buy products
in order to receive the benefits. In exchange for these product orders, the supervisor can sell the
products and earn the bonuses. The bonuses are based on the orders made by the downlines and
are therefore not related to the sale of the goods to final consumers. The promise of bonuses for

                                               
445 United States Court of Appeals, Ninth Circuit, nos. 94-16577 and 94/16478, Webster v. Omnitrition

International, Inc., 79 F.3d 776 (1996).
446 See the Koscot decision above under (3).
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recruiting other participants causes the direct sellers to pay more attention to the recruitment than
the sales of products.

The existence of distribution rules like Amway's is not enough. Omnitrition has distribution rules
modelled on Amway’s. However, the existence and enforcement of rules like Amway’s is only
the first step in the pyramid scheme inquiry. Where, as here, a distribution program appears to
meet the Koscot definition of a pyramid scheme, there must be evidence that the program’s
safeguards are enforced and actually serve to prevent inventory loading and encourage retail
sales. There is no sufficient evidence to establish as a matter of law that Omnitrition’s rules
actually work.

Ten customer rule: The supervisor must purchase each month products worth several thousand
dollars. Several products must be sold to ten customers. This is not enough to ensure that
bonuses are being paid as a result of retail sales. 70 % rule: The requirement of the second rule
can be satisfied by selling the products to the downlines or personal use of the products. In order
to prevent inventory loading, the criteria can only be fulfilled if the sales are made to final
consumers. The plaintiffs have produced evidence that the 70% rule can be satisfied by a
distributor’s personal use of the products. Such a sale cannot satisfy the requirement that sales be
to ‘ultimate users’ of a product. 90 % rule: Only products less than three months old are taken
back by the company. This does not help to ensure that participants quitting the system are not
left with large stocks of products.

4. Intermediate Result

In the United States the difference between illegal Pyramid Selling and Multi Level Marketing
lies in the methods by which the products are sold and the manner in which the participants are
compensated. Pyramid Selling is characterised by the following criteria: Money is paid for the
right to sell products and the right to receive a remuneration for recruiting other participants in
the program. The compensation is unrelated to the sales of product to final consumers. The
payment of money can consist in entry fees, high profits on sales kits, starting inventory and
administrative fees. A distribution network is not classified as a Pyramid Scheme if the company
provides a buy-back guarantee, the 70 % rule and the 10 customer rule. However, it is not
enough to have these rules if they are not enforced. It must be ensured that the rules are an
adequate means to prevent inventory loading and instead motivate the direct sellers to sell the
products to final consumers. A Pyramid Scheme violates the Securities Act, Business
Opportunities Act, Lotteries Act, RICO, Competition law and Anti-pyramid law. If a company,
however, is regarded as a legal form of Multi Level Marketing, it can still violate Section 5 of
the Federal Trade Commission Act because of price fixing or misleading information.

5. Conclusion

The Federal Trade Commission has established a test for determining the elements of Pyramid
Selling: A company is a pyramid if it demands a payment from the salespersons and gives them
as a counter-performance the rights to sell the products to receive bonuses for recruiting new
salespersons. These bonuses have no relation to the sale of the product to final consumers. Stated
another way, legally operating companies must not demand any entry fees or inventory loading,
and grant a buy-back guarantee for the products purchased by the salespersons. A company can
prove that it avoids a pyramid structure by observing the 70 % rule and the 10 consumer rule. It
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is not enough only to comply with one of these criteria. The whole system must be planned in a
way that the dangerous aspects of a pyramid (inventory loading) are not involved. That means,
the company must enforce and control if the direct sellers comply with the rules and they must
not be evaded by other rules with the consequence that they become of no practical relevance.
The rules must have the effect that retail sales are favoured.

All network systems, that means pyramid and non-Pyramid Schemes, must respect the obligation
to give complete and true information. In other words, it is not allowed to attract customers by
claiming that high profit can be made. Claims of sales, profit and income of the salespersons
must correspond to the average amount.

C. Comparison

Based on the description of the legal national situations in the foregoing part, the sanction
methods and criteria of evaluation in each country are now presented in form of tables. The
different aspects are compared in order to find a common basis for possible European solutions.
Each table is explained and completed with the necessary information.

This part is divided in four sections. The first three sections contain different national aspects: (I)
technical aspects with information on the law and the provisions, (II) substantial aspects dealing
with the material legal facts and (III) procedural aspects describing the legal proceedings. The
last part (IV) serves as conclusion. The legal and illegal elements in Pyramid Selling and Multi
Level Marketing will be elaborated. The comparison shall prepare the ground for a regulatory
proposal as it shows the elements which should be prohibited and those which should be required
to render the marketing method lawful.

I. Technical Aspects

First of all, the technical aspects are described. It has to be analysed, in which category
provisions on Pyramid Selling and Multi Level Marketing are placed and how these marketing
practices are to be distinguished and regulated. Any interpretation has to keep in mind the
respective field of law as it shows the intentions of the legislator as well as the purpose of the
legislation. There are several possibilities to regulate a certain issue: by way of special
provisions, general clauses, prohibiting illegal practices or defining lawful systems and
prohibiting only certain aspects.

1. Category

The countries have developed special mechanisms in order to regulate marketing practices. The
provisions can be found in different fields of law: Administrative law commercial law, criminal
law, civil law and consumer law.
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Administra-
tive law

Civil law Commercial
law

Consumer
law

Criminal
law

Austria x X x
Belgium x x
Denmark x x x
Finland x x
France x
Germany X x x
Greece x
Ireland x
Italy
Luxembourg x
Netherlands x
Norway x x x
Portugal x
Spain x x
Sweden x x
United
Kingdom

x x

United States x x x
Administra-

tive law
Civil law Commercial

law
Consumer

law
Criminal

law

Consumer protection: States which intend mainly to protect the consumer provide for rules in the
civil, consumer or penal law (e. g. Belgium, France, Italy, Portugal). In Spain the same objective
is achieved in administrative law. All these States examine whether the marketing system harms
the consumer or whether there are measures to protect him (e.g. buy-back guarantee). In Austria,
Snowball Systems are regarded as games which come under the penal law, whilst Pyramid
Selling is considered a commercial practice and regulated in commercial law.

Marketing practices: Other States protect fair competition (e.g. Austria, Germany) or the
commercial market and the consumers (Belgium, Finland, Denmark, Norway, Sweden). The
protection of the market and the protection of the consumer cannot be separated. If certain
practices damage or harm consumers, it is very likely that it violates trade practices.

Prohibition: Administrative Law is mainly Lotteries Law (Norway, Sweden, United States), Law
on Games of Chance (Netherlands), Money Collection Law (Denmark, Finland) or Securities
Law (Finland, Netherlands, United States). All these laws prohibit Snowball Systems.
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2. Kind of Provision

Special
provision on

Snowball
Systems

Special
provision on

Pyramid
Selling

Special
provision on
Multi Level
Marketing

General clause

Austria x x x
Belgium x
Denmark x
Finland x x
France x x
Germany x x
Greece x
Ireland x X
Italy447 x x
Luxembourg x
Netherlands x x
Norway x x
Portugal x
Spain x X
Sweden x x
United
Kingdom

x X

United States x448 x449 x450 x
Special

provision on
Snowball
Systems

Special
provision on

Pyramid
Selling

Special
provision on
Multi Level
Marketing

General clause

Snowball Systems: In Denmark, it is not clear whether the law on Public Collections applies to
Snowball Systems or not. A lower instance court has prohibited a Snowball game with reference
to the Act. The Court of Appeal, however, has denied the application of the Public Collection
Act on Snowball Systems.451 In Germany, most courts refuse to apply the special anti-pyramid
provision to Snowball Systems.452 In Norway, the same provision applies to Pyramid Selling and
Snowball Systems.

Pyramid Selling: In many countries (Austria, Belgium, France, Germany, Greece, Ireland, Italy,
Portugal, Netherlands, Spain), Pyramid Selling is prohibited by special provisions. If they
describe the features of the regulated scheme, such as § 6 c UWG in Germany for Pyramid
                                               
447 Until now, there is only a general clause with regard to trade practices, however, a draft on Pyramid Selling

has been presented to the parliament
448 Special Pyramid Selling legislation only exists on states level, see above XVII. United States of America 2.

g.
449 Special Snowball System legislation only exists on states level, see above XVII. United States of America

2. g.
450 Special Multi Level Marketing legislation only exists on states level, see above XVII. United States of

America 2. h).
451 See above III. Denmark 2 (Noble House).
452 See above VI. Germany 2.a) (2) and (3).
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Selling, they bear the risk that similar schemes (e.g. Snowball Systems) are not covered and can
therefore not be prohibited. The only way out is reference to a more general rule.

Multi Level Marketing: Spain is the only European country which has explicitly provided a
special regulation for Multi Level Marketing. In the United Kingdom, Pyramid Selling and Multi
Level Marketing are subject to commercial law, however MLM practices are not expressly
denominated "Pyramid Selling" or "Multi Level Marketing". Trading networks are defined and
some of the practices are restricted.

General clause: General clauses are mostly found in the Civil Code (Austria and Germany) or the
commercial law (Denmark, Finland, Germany, Norway, Sweden, United States ). In Luxembourg,
the general clause prohibits any soliciting of orders.

3. Negative or Positive Regulation

If States make use of special provisions, they still have two options: either they prohibit the trade
practices described (mostly Snowball Systems or Pyramid Selling) per se or they list
requirements for lawful sales practices and declare only certain elements of the marketing
strategy illegal. In the following table, only the special provisions on marketing practices are
referred to.

Prohibition Description combined
with a prohibition

Austria x
Belgium x
Denmark
Finland
France x
Germany x
Greece x
Ireland x
Italy x
Luxembourg x
Netherlands x
Norway x
Portugal x
Spain x
Sweden x
United Kingdom x
United States x x453

Prohibition Description combined
with a prohibition

                                               
453 There are positive descriptions on Multi Level Marketing in the states laws, see above under XVII. United

States of America 2.h.
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Pyramid Selling is prohibited more or less in every country454 the same is true for Snowball
Systems, although they do not always fall under the scope of application of the anti-pyramid
provisions.

In Ireland and the United Kingdom, there exists a definition for network systems which describes
the sales and the recruiting structure. Schemes which do not meet the requirements, do not fall
within the scope of application of the law. Their trade practices can therefore not be prohibited.
Recruiting new customers and establishing a network of direct sellers is not prohibited per se.
Spain, Ireland, the United Kingdom and some States in the United States have defined trade
practices applied in the Multi Level Marketing industry which they consider legal. Thus, they
have also established a legal framework in which Multi Level Marketing companies may
operate.

II. Substantive Aspects

The following tables show the content of the regulations on Pyramid Selling, Snowball Systems
and Multi Level Marketing. They present the legal definitions and the illegal elements with
regard to the structure of the company, the recruitment of new sellers, the general relation
between company and salespersons and the entry requirements. These elements have been
evaluated either by the law itself or by other authorities (courts, Ombudsman). Some courts or
legislators have also established requirements for a legal direct selling.

1. Legal Definitions

The following table only refers to definitions made by the legislator, that means they are either
part of the law or can be found in the explanation to the law or in an ministerial interpretation.

a) Pyramid Selling and Snowball Systems

Promise
(promoter) or

expectation
(customer) of
advantages

Investment by
the customer

Advantages
depend on
recruiting

Recruiting as a
main business

activity

Austria x x X
Belgium x x X
Denmark
Finland
France x x X
Germany x x X
Greece x x X
Ireland x x X
Italy x x
Luxembourg

                                               
454 There are only some exceptions, e.g. for Pyramid Selling with products of minor value and costs or

Pyramid Selling for non-commercial purposes in Austria, see I. 1.a).
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Netherlands x x X
Norway x x X x
Portugal x X
Spain x X
Sweden x X
United
Kingdom

x x X

United States
(North
Carolina)

x x X

Promise
(promoter) or

expectation
(customer) of
advantages

Investment by
the customer

Advantages
depend on
recruiting

Recruiting as a
main business

activity

In some countries (Austria455, Belgium, France, Italy ), the mode of attracting customers is
described from the point of view of the customers. Their motivation to take part in the system
results from their expectation of making a profit (see chart IV.3.2.). On the contrary, countries
like (Austria456, Germany, Greece, Portugal, Spain, United Kingdom) take the perspective of the
company who attract customers by promising financial advantages. The two approaches are, in
fact, quite similar, as the subjective expectation of the customers to make profit with the system
results mainly from the promises of the company (e.g. from statements during meetings,
information in brochures). All definitions have in common that Pyramid or Snowball Systems
attract people with the chance of making a profit whose volume depends on recruiting new
members. The connection between the profit and the recruitment makes the system illegal.

b) Multi Level Marketing

Sales to final
consumers

Network of
sellers

Trade margin Remuneration
based on the

sales
Netherlands x x X x
Spain x X x
United
Kingdom

x x X x

United States
(Georgia)

x x X x

Sales to final
consumers

Network of
sellers

Trade margin Remuneration
based on the

sales

Legal definitions of Multi Level Marketing serve to distinguish between Multi Level Marketing
schemes, which are per se legal, and illegal Pyramid Selling. They put emphasis on the sales to
final consumers. There are two possibilities of earning money: the trade margin and the
commission which is based on sales of the downline and not on mere recruitment. This criteria
shall guarantee that there is no "head-hunting fee" but remuneration for effective work.
                                               
455 This point of view is taken in the definition of Snowball Systems.
456 This point of view is taken in the definition of Pyramid Selling.



225

2. The Company

With regard to the company, its structure and its marketing methods is examined.

a) Structure of the Company

Geometric
progression

Different levels Based on profit
expectation

Austria x x
Belgium x x x
Denmark x
Finland x x
France x
Germany x
Greece x
Ireland x
Italy x x
Luxembourg
Netherlands x
Norway x
Portugal x
Spain x x
Sweden x x
United Kingdom x
United States x

Geometric
progression

Different levels Based on profit
expectation

Geometric progression is a typical element of a Pyramid Scheme. In Germany, not only the
actual progression but also the intention of the company to increase its profit by a progressive
structure is regarded as an indicator that Pyramid Selling may be illegal. To put it bluntly, if the
main activity of the company is concentrated on recruiting new direct sellers, such a tactic
indicates a progressive structure. Profit is then made by recruitment and not by sales to final
consumers. The limitation of sales levels in Spain is unique. The rule protects the direct sellers as
the latter can purchase the products directly from the company and thereby avoids the products
becoming more expensive from one sale level to the next.
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b) Marketing Methods

Misleading
information

Lack of
transparency

Aggressive methods

Austria
Belgium x
Denmark x X x
Finland x
France x
Germany x X
Greece
Ireland
Italy
Luxembourg
Netherlands
Norway x
Portugal
Spain
Sweden x X
United Kingdom x
United States x x

Misleading
information

Lack of
transparency

Aggressive methods

Especially in the Scandinavian countries and Germany, attention is directed towards the
information policy of the company. Most companies advertise high profits for little work in a
short time. The United Kingdom therefore requires that any advertisement must contain inter alia
the notice: "Do not be misled by claims that high earnings can easily be achieved". Misleading
information and advertisement is regarded in most countries as a subject of consumer protection.
In Germany, fair competition plays an important role. German courts argue that misleading
statements on profit and business chances may encourage consumers to enter the system,
purchase a starter kit and sell products to consumers, too. This leads to a competitive advantage
to the benefit of companies who violate the law, whereas other companies which publish true
and realistic facts are not able to solicit the consumers in the same way.

Lack of transparency means that the structure of the company and the position of the salesperson
in the hierarchy is presented in a oversimplified way (see the visual demonstration of recruiting,
annex chart Recruiting).

Aggressive marketing methods include e.g. the use of psychological influence during the
meetings, requesting direct sellers to do unsolicited visits at the consumer's home as well as cold
calls.



227

3. Relation between the Company and the Salespersons

The relation between the company and the direct sellers is shown in chart IV.1. It starts with the
recruitment of the new salesperson (a) which often is connected to entry requirements (b). In a
third table (c) the obligations of the salesperson are presented.

a) Recruitment

Amateurs Commercialisation of
private sphere

Austria x
Belgium
Denmark x x
Finland x
France
Germany x x
Greece
Ireland
Italy
Luxembourg
Netherlands
Norway
Portugal
Spain
Sweden x
United Kingdom
United States

Amateurs Commercialisation of
private sphere

Recruiting amateurs is a big issue for German courts457, however, it is not illegal per se. It is the
connection between recruiting amateurs, giving misleading and unclear information to persons
without any business experience and the credulity of persons without commercial knowledge
that makes the marketing strategy illegal. Personal relations between amateurs and their
customers are said to be open to commercial misuse. Finnish and Swedish courts458 do not put
the same emphasis the protection of privacy as German courts. However, they underline that
persons without any knowledge of the products459 or without business experience have to be
informed in detail on their rights and obligations. Austrian courts460 distinguish between
marketing strategies where amateurs are usually offered benefits for soliciting a new customer,
e.g. in the newspaper trade and other marketing strategies. They also do not consider recruiting
amateurs as illegal per se. In connection with other circumstances, however, recruiting might
become an issue of importance. The Danish Ombudsman attacks in his guidelines the
recruitment of students, young or elderly people without any business experience who could be
impressed easily.
                                               
457 See above under VI. Germany 2.b).
458 See above under IV. Finland 2.(3) and XV. Sweden 2..
459 In the decision mentioned above the company distributed shares through a network of mainly amateurs.
460 See above under I. Austria 2.b).
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Commercialisation of the private sphere has been considered by the German, Austrian and the
Danish courts as an element of unfair trade. Especially, telephone calls are prohibited in both
countries.

b) Entry Requirements

In most schemes, some sort of an entry fee is paid. It can be either obligatory in order to be
entitled to participate in the system, or optional in return for starter kits, training courses,
information material and seminars. Prohibition of fees or restrictions for charging fees shall
prevent companies from making profit with mere recruitment instead of sales to final consumers.
The fee can be paid either horizontally to the company or vertically to another direct seller
(normally the sponsor). If it is paid to the company as an annual administrative fee, it is not
considered illegal. If however, another salesperson receives the entry fee, it constitutes a hidden
"head-hunting fee" and means that the remuneration of direct sellers depends on recruitment.

Fees for the benefit
of the other direct

sellers

Fees exceeding a
certain sum

No relation
between fees

and market value
Austria
Belgium
Denmark X
Finland x
France X
Germany
Greece
Ireland X
Italy X
Luxembourg
Netherlands
Norway X
Portugal
Spain x x
Sweden
United Kingdom X x
United States X

Fees for the benefit
of the other direct

sellers

Fees exceeding a
certain sum

No relation
between fees

and market value

The most strict legislation exists in France: any kind of fee, entry fees as well as fees for training
and seminars is prohibited if they are handed over to the recruiting salesperson (sponsor). It
should be avoided that direct or indirect profit is made by mere recruitment. Other States are
more liberal, such as the United Kingdom, where entry fees are restricted to 50 pounds or Spain
where the fees (for starter kits, information material or training courses) have to be in a relation
to the market value or Belgium, where the fees must not be excessive.
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c) Investment

Contrary to the entry requirements, investment means an obligation to invest in the system after
the recruit has entered, e. g. an obligation to purchase a stock of goods every month or when
advancing to a higher level in the hierarchy is intended. These payments are not connected to the
entering the system but are constant or required for special purposes (raising in the hierarchy).

Investment without
buy-back
guarantee

Investment
exceeding a certain

sum

Minimum purchase

Austria
Belgium X x
Denmark x
Finland X
France X x
Germany x
Greece
Ireland
Italy X x
Luxembourg
Netherlands
Norway x
Portugal
Spain X X x
Sweden
United Kingdom X X
United States X x

Investment without
buy-back
guarantee

Investment
exceeding a certain

sum

Minimum purchase

Direct sellers shall also be prevented from investing too much money in their company by
purchasing large stocks of goods. In order to protect them, most States demand either a buy-back
guarantee or prohibit at least in the first weeks an initial investment which exceeds more than a
specified sum of money.

d) Financial Advantages

The remuneration system is complex and often not transparent enough (see the Empirical
Analysis, Part II, The New Aspects I, D.).There are mainly two forms which are regarded as
being illegal: remuneration (money or goods or services for free or a lower price) for every
recruitment or commissions on purchases of the downline. Contrary to these sorts of
remuneration trade margin and commissions bound to sales of the downline are considered legal
earnings.
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Remuneration for
recruitment

Goods or services
for free or a lower

price

Commission on the
purchases of the

downline
Austria X
Belgium X x x
Denmark X
Finland X
France X x
Germany X x
Greece X x
Ireland X x
Italy X x
Luxembourg
Netherlands X
Norway X
Portugal X x
Spain X x
Sweden X
United Kingdom X x
United States X x

Remuneration for
recruitment

Goods or services
for free or a lower

price

Commission on the
purchases of the

downline

All Pyramid Selling structures have in common that the participants are attracted by certain
advantages, either money or rebate. In order to get to grips with this issue, States have either
chosen to regard these advantages from the point of view of the company (that means the
company promises advantages to interested persons) or from the point of view of the participant
(their expectations of making profit).

4. Economic Aspects

Harm for
consumers or
direct sellers

Market saturation Imitation by other
companies

Austria x
Belgium X x
Denmark X
Finland X
France X x
Germany X x x
Greece
Ireland X
Italy
Luxembourg
Netherlands X
Norway X x
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Portugal
Spain X
Sweden X
United Kingdom X
United States X x

Harm for
consumers or
direct sellers

Market saturation Imitation by other
companies

Most States examine marketing systems from the consumer protection perspective. They
consider trading schemes illegal if they cause harm to consumers or direct sellers. Another
important aspect is market saturation resulting from geometrical progression. As more and more
people are offered entry to the system, the opportunity of still finding new customers becomes
less and less. The system contains an aleatory element, as it depends on chance whether the
participants will be able to recruit others or not. The danger that these systems can be imitated by
other companies and spread out is a relevant criterion in Germany.

5. Requirements for Lawful MLM Practices

Most countries do not consider network systems illegal per se. They have fixed certain
requirements under which network systems can operate legally.

a) Sales Practices

The buy-back guarantee gives salespersons a right of redemption of the products if they want to
cease their business activity. In return they are granted 90 % of the products' value. The ten
consumer rule means that the direct sellers have to prove that they have sold products to at least
ten different consumers in the last business period. Sales inside the network shall be prevented.
The 70 % rule makes clear that salespersons only receive remuneration related to sales if the
have sold at least 70 % of the products they have purchased in the last business period.
Salespersons shall not buy large stocks of product without selling them. All these rules
implemented by Amway were a decisive factor in the decision of the Federal Trade Commission
in the United States461 which has taken them as criteria to distinguish between illegal Pyramid
Schemes and legally operating Multi Level Marketing companies. These criteria have become a
yardstick in Europe. The connection between remuneration and sales (instead of recruitment) is
self-evident and serves to distinguish between Pyramid Selling and Multi Level Marketing.

Buy-back
guarantee

10 consumer-
rule

70 percent rule Remuneration
related to sales

Austria
Belgium x x X x
Denmark x x
Finland x x
France x x
Germany
Greece

                                               
461 See the Amway case under XVII. United States of America 3. (4).
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Ireland x
Italy x x
Luxembourg
Netherlands x
Norway x
Portugal
Spain x x
Sweden
United
Kingdom

x x

United States x x X x
Buy-back
guarantee

10 consumer-
rule

70 percent rule Remuneration
related to sales

b) Marketing Practices

Other criteria do not serve to distinguish Pyramid Selling from Multi Level Marketing but are
valid for all marketing practices.

Realistic
information
about profit
and business

chances

Information
about

obligations and
rights of a

direct seller

Information
about the
company

Clear and
under-

standable
contract

Austria
Belgium
Denmark x x X x
Finland x x
France x
Germany x x X
Greece
Ireland
Italy
Luxembourg
Netherlands
Norway x x x
Portugal
Spain
Sweden x x
United
Kingdom

x x

United States x

Realistic
information
about profit
and business

chances

Information
about

obligations and
rights of a

direct seller

Information
about the
company

Clear and
under-

standable
contract
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The obligation to provide consumers with realistic and true information on their business
perspectives has mostly been debated in the Scandinavian countries462 to a lesser extent in
Germany463 and France464 and in the case law of the United States courts465. The Scandinavian
countries as well as Germany, connect the criterion "misleading information" with the argument
that especially amateurs must be provided with the necessary information. As most recruits do
not have any commercial experience, it is said to be necessary not only to give them realistic
information on their possible profits, but also on their business perspectives and the rights and
obligations which are inherently connected to the status of a salesperson. The Danish and the
Norwegian Ombudsman require that the contract of distributorship must be clear and without
any misleading terms. In the law of the United Kingdom, the contract must contain certain
minimum information which are prescribed in detail.

III. Procedural Aspects

The procedural aspects show the differences in national legislation concerning liability, rights of
action and sanctions.

1. Liability

It depends on the law and the purpose of the act whether the offender is liable under civil or
criminal law.

Civil liability Criminal liability
Austria x x
Belgium x x
Denmark x
Finland x
France x x
Germany x x
Greece x x
Ireland x
Italy x
Luxembourg x x
Netherlands
Norway x
Portugal x x
Spain
Sweden x
United Kingdom x x
United States x x

Civil liability Criminal liability

                                               
462 See under III. Denmark 1. b) aa), IV. Finland 2. (3), XII. Norway 3. (Consumer Council) and XV. Sweden

2. (Holiday Magic).
463 See under VI. Germany 2. b) the cases NSA Öko Systeme (6) and (7).
464 See the Internal Note of the Ministry of Economics and Finances under V. France 1.a) aa).
465 See under XVII. United States of America the cases Holiday Magic (2), Koscot (3) and Amway (4).



234

2. Right of action

Consumer Company Consumer
organi-
sations

Chambers
of

Industry
and

Commerce

Public
authority

Public
prosecutor

Austria x x x x
Belgium x x x
Denmark x x x x
Finland x x x x
France x x x x x
Germany x x x x x
Greece x
Ireland x
Italy x
Luxembour
g

x x

Netherland
s

x

Norway x x x
Portugal x
Spain x

Sweden
x x x

United
Kingdom

x x x

United
States

x x x

Consumer Company Consumer
organi-
sations

Chambers
of

Industry
and

Commerce

Public
authority

Public
prosecutor

Public authority means either in France the Direction Générale de la Concurrence, de la
Consommation et de la Répression des Fraudes, in the Scandinavian countries the Ombudsman,
in the United States the Federal Trade Commission and/or the Federal States Securities
Commission or the relevant public body in countries which provide administrative sanctions
(Netherlands, Spain).

3. Sanctions

Imprisonment Fine Injunction Compensation
Austria x x X
Belgium x x X
Denmark x X
Finland x X x
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France x x x
Germany x x X
Greece x
Ireland x x
Italy x x
Luxembourg x
Netherlands x
Norway X x
Portugal x
Spain
Sweden X x
United
Kingdom

x x x

United States x X x
Imprisonment Fine Injunction Compensation

IV. Conclusion: Remaining Problems of Multi Level Marketing

The comparison of the three different fields of research leads to the conclusion that Multi Level
Marketing combines the sales structure of Single Level Marketing with the recruiting structure of
Pyramid Selling. In theory, the system aims at a never-ending progression. Therefore, the Multi
Level Marketing companies have to take care that the system does not turn into a Pyramid
Scheme. Therefore most Multi Level Marketing companies as well as Direct Selling
Organisations have established codes of practices or internal rules to guard against the risk.

As can be seen in the table below, two areas remain to be solved: (misleading) and insufficient
information and profit out of the progression.

Pyramid Selling Multi Level
Marketing

Single Level
Marketing

Structure Recruitment
structure

Sales structure Sales structure

Recruitment
structure

Main business
activity

Geometrical
progression

No obligation to
recruit

No obligation to
recruit

Remuneration
system

Remuneration
depending on
recruitment

Trade Margin Trade Margin

Commission on the
sales of the
downline

Small Presents for
recruiting

Information (Misleading) or
insufficient
information

(Misleading) or
insufficient
information

Marketing plan Profit with
downlines

Profit with a
progression of the

system

Profit with sales to
consumers
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• (Misleading) or insufficient information: The lack of adequate information is mentioned
especially in the Scandinavian countries. As the consumer not only buys a product, but enters
into business and changes his status from a consumer to a salesperson, he must be well
informed in order to make a responsible decision. Practice has shown that high profit claims
or valuable incentives attract consumers. They often enter the system with the idea of making
easy and quick money.

 
• Profit out of progression of the system: Multi Level Marketing companies do not offer any

remuneration for mere recruitment, nor do they pay commissions for purchases of the
downline. They offer two earning possibilities: a trade margin which remains constant and a
commission related to sales of the downline. In order to make profit it is not enough to
recruit new participants. The downline has to make efforts to achieve a certain number of
sales. The more persons working in a downline, the higher is the chance of making even
more profit. Multi Level Marketing does not use Pyramid Selling methods, but the structure
is quite similar. In order draw a clear line between Multi Level Marketing and Pyramid
Selling, several companies as well as the Direct Selling Organisations have introduced
mechanisms to guarantee that the negative results of Pyramid Selling (large investment, risk
of losing the invested money, aleatory element) cannot emerge.

Multi Level Marketing cannot be put in the same category as Pyramid Selling. Due to the similar
structure, ways and means have to found to overcome the two remaining features.
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ANNEX I

SOURCES OF INFORMATION (PERSONS AND ORGANISATIONS)

1) National agencies, consumer organisations and colleagues

Austria
• Bundeskanzleramt, Abteilung Verbraucherschutz, Wien
• Verein für Konsumenteninformation, Wien

Belgium
• Prof. Dr. Jules Stuyck, University of Leuven

Denmark
• Forbruger styrelsen (National Consumer Agency of Denmark), Copenhagen
• Forbrugerradet (Consumer Council), Copenhagen

Finland
• Kuluttajavirasto (Consumer Agency and Ombudsman), Helsinki

France
• Centre de Droit de la Consommation, Université de Montpellier

Greece
• Prof. Elisa Alexandriou, University of Thessaloniki

Ireland
• Department of Enterprise, Trade and Employment, Dublin

Italy
• Comitato Consumatori Altro Consumo, Milano

Netherlands
• Ministerie van Justitie, Directoraat-Generall Wetgeving (Ministry of Justice), Den Haag

Norway
• Forbrukerradet (Consumer Council), Oslo

Spain
• Fernando Moulina, OCU, Madrid
• Prof. Dr. Manuel-Angel López Sanchez, University de Navarre, Pamplona

Sweden
• Konsument verket (Swedish Consumer Agency), Stockholm
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United Kingdom
• Department of Trade and Industry
• National Consumer Council

2) Direct selling associations and companies

• Arbeitskreis "Gut Beraten - Zu Hause Gekauft”,
• Arbeitsgemeinschaft "Home Service”,
• Companies: Amway, Avon, Bertelsmann, Cabouchon, Evora, Gonis, Herbalife, Jafra, Kira

von Kampé, Ladymaxx, LR-International, Mary Kay, NSA, Oriflame, Partylite, P.M.,
Tupperware, Vorwerk,

• Dr. Jörg Brammsen, Dr. Stephan Leible University of (D-)Bayreuth (who have been
commissioned by the Arbeitsgemeinschaft Home Service to analyse MLM under German
law),

• Direct Selling Association, France
• Direct Selling Association, United Kingdom
• Oppenheimer/Wolff & Donelly LLP with the Support of the Amway Corporation, Study

prepared on behalf of the Federation of European Direct Selling Associations, A
Comparative Analysis of Selected Legislation Impacting The Direct Selling Industry and The
Multi-Level Marketing Sector, March 1999

• PriceWaterhouseCoopers, Socio-Economic Impact of the Direct Selling Industry in the
European Union, Bruxelles 1999

• Tutor Unternehmensberatung, (D-) Neumünster,
• Journals, Audio- and Video Cassettes from the MLM and Network Marketing Industry.
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ANNEX II

INTERVIEWPARTNERS AND HEARINGS

1) Interviews

• Amway,
• Avon,
• Richard Berry, Direct Selling Association, UK
• Herbalife,
• Jafra
• Dr. Seytter, Arbeitsgemeinschaft Homeservice
• Tupperware
• Tutor Unternehmensberatung

2) Hearings

• FEDSA (Federation of European Direct Selling Associations) and its members, June 1999
• BEUC (Bureau Européen des Unions des Consommateurs) and its members, August 1999
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ANNEX III

QUESTIONNAIRE

1) Transparency Of The Remuneration System.......................................................192

2) Recruiting..........................................................................................................................193

3) MLM Structure...............................................................................................................194
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QUESTIONS TO FEDSA-MEETING - TRANSPARENCY OF THE REMUNERATION SYSTEM

Issues

• Transparency of commission/ remuneration
of system

• Transparency and perspectives of earnings
e.g. differences in Member States

• visualisation of the MLM-structure and
positioning of the newcomer

• performance and counter-performance,
• margin - between 30-50%
• commission/bonuses
• side entering into the system

• controlling, what does it mean
• training,, what does it mean

• the higher you are in the level, the higher
your remuneration

• salary of an employed trainer

Counter-Argument

• learning by doing - easy to handle once you
are part of the system

• it is clear and transparent - upper line may
give information and advice

• no or limited interest of the newcomer to be
upgraded, e.g. small income newcomer.
"busy as a bee"

• top level people have to establish their
own company, employees would have to
exercise control and training

• just as in traditional company where the
director does not know the lower employees

• upper level has to take care of his down-
line, works as a system manager who
provides support

• phoning, visiting, training seminars and
meetings

Remaining Problem

• not comprehensible for an average lawyer -
from outside the system

• oversimplification, looks like a child’s play,
although it is highly complicated;

.
• not the average income is presented but the

earnings of a few

• comparison between MLM and classical
companies is difficult

• earnings of the director are independent
from the turnover of the employees

• employees are not offered the opportunity to
become director (upgrading bound to
education)

• does the counter-performance justify such a
percentage of commission and bonuses

• is there still a relationship between
performance and counter-performance, or

• is the commission and bonus system
arbitrary?,

• in the leaflet is more information about the
bonuses and less information about the time
the sponsor has to invest
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QUESTIONS TO FEDSA-MEETING – RECRUITING

Issues

• recruiting - the commercialisation of privacy
• family and friends shall be listed
• personal relationships are submitted to

commercial purposes
• annoyance effect

• recruiting - turning the consumer into a
direct seller

• NLP to exert professional influencing

• not the product is sold but life-style and
well-being, being a member of the family

• recruiting and turnover

• use of head hunting fees

Counter-Argument

• fun to use the product
• fun to sell products
• making additional earnings to increase

independence
• over-stressing personal relationships can

be counterproductive

• fun and earnings

• bound to professional training

• overwhelming sales methods with
consumers

• emphasis is put on turnover,

• small presents are common practice, think
of subscription to a journal

Remaining Problem

• protection of privacy

• the human rights dimension

• annoyance

• how to make sure that the emphasis is put
on turnover

• how to control the 70% rule
• how is the control exercised, use of random

samples, auditing and spot checks
• does the trade margin always remain the

same or is it related to the turnover (e.g.
downline building the only chance to raise
income)



245

QUESTIONS TO FEDSA-MEETING - MLM STRUCTURE

Issues

• the selling structure allows geometric
progression

• the normative dimension

• selling into the system, through
• starter kit,
• promotion material,
• gifts and buttons,
• equipment,
• own consumption,
• regular updating

• selling relationship between the dealer and
the company

• restriction to buy from the company
• security payments
• crediting
• buy-back guarantee
• 90% reimbursement rule

Counter-Argument

• the chain is not endless because 80% of
the newcomers remain at the lower level
and do not want and intend to be
upgraded

• 15% of the newcomers do not prolong
their contracts

• total figure of turnover irrelevant
• supply of starter kit and promotion

material highly subsidised,
• buy-back guarantee
• investment into the training of newcomers

• safeguards:
• no stock taking, in order to avoid market

saturation (70 % rule)
• 10 consumers’ in one month rule in the

USA
• in general arguments referring to the

status of the participant:
• self-interest of company
• independent businessman

Remaining Problem

• the clash between the normative and the
factual dimension

• ‘factual - moral’ obligation to buy

• useless investments

• ceilings

• 70% rule works only if the purchase is
bound to final consumer transactions,

• who is exercising the control and how?

• legal status of the dealer:
• commission agent
• trade representative - commercial agent
• employee and franchisee
• sham/fictitious self-employment
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Company

         Legend:

Direct Selling Structure

 The Standard Sales' Case

AgentDealerManagerRepresen-
tative

Distributor

Relationship between the parties
 to a (normal) contract of sales

  Chart I.

Consumer
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      National

             Regional

    Local

Mothercompany

             European

   International

WFDSA

         Legend:

Organisations
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Associations
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and Consumers:

WFDSA: World Federation of Direct Selling Associations
FEDSA: Federation of European Direct Selling Associations
DSA: Direct Selling Associations (national)
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Distributors: responsible for a district
Representatives: employed Direct Sellers
Agent: independent Direct Seller earning Commissions
Dealer: independent Direct Seller earning margings and overrides
Dealer and Sponsor: independent Direct seller earning margins, overrides and
overrides from the sales of the downlines (supercommissions)
Consumer and Dealer: consumption and earning margins and overrides
Consumers: only consumption
Downline: series of dealers which are recruited by the sponsor
Fostersponsor: building new downlines in an international level
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Single Level Marketing

Relationship between Company and Agents
Pre-contractual relations

      National

             Regional

    Local

Company
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Single Level Marketing

Relationship between Company and
Agents - Contractual Relations

         Legend: Obligations of the company

Obligations of the agents

     Company or Independent Manager:    Agent:
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    sk:  stock  r:   remuneration     pr:  promotion and recommendation of new customers
    bb:  buy back cn:  commission    sg:  selling
    rf:   refund

sk rfbbc sy r cn

pp sgpr

Chart III.1.2.

      National

             Regional

    Local

Company

Agent

  ConsumerConsumer

Indepen-
dent

Manager

Employed
Manager

Coach-
Agent

Instruments



251

Single Level Marketing
Relationship between Company and
Consumers - Contractual Relations

         Legend: 1. Obligations of the company

2. Obligations of the consumers
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Single Level Marketing

Relationship between Agents and Consumers

         Legend: I. Agent to the consumer

II. Consumers to the agent

   I.  mc:  mode of contact                oc: objective of contacting                cl: concluding contracts of sales     II.  rt: reaction
               rn: recommendation                    s: sale sy: supply of goods im: invitation for a meeting
               tm: telefon-/fax marketing        ms: maintenance of contacts       a:  account                    mo:motivation
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Multi Level Marketing
Contractual Relations between
Company and Dealer/Sponsor

     National

             Regional

    Local

Company

         Legend: 1. Obligations of the Company
2. Obligations of the Dealer/Sponsor

Instruments:

1.  gl:  giving licence with code number                         r:  remuneration              2. pf: paying fees for the licence
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Multi Level Marketing

Monitoring and Surveillance

      National

             Regional

    Local

Company

         Legend: Controlling cd: Surveying contracts of sales between dealers and customers
cs:Surveying sales and overrides of the dealers/sponsors, no stock taking
ct:  Monitoring training seminars organised by the sponsor
cc: Surveying compliance with the codes of conduct

Dealer

Consumer
and

Dealer

Consumer
Dealer

and
Sponsor

Dealer
and

Sponsor

Dealer
and

Sponsor

Consumer
and

Dealer

ConsumerConsumer

Distributor

ccctcd cs

Chart IV.2.

Instruments:
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Multi Level Marketing
Relationship between
Dealers and Consumers -
Dealer's Perspective

      National

             Regional

    Local

Company

         Legend:

Dealer

- oc: objectiv of contacting                 - ok: offering the know-how of multi level
   - so: sale of a product (acting only as a dealer)       marketing (acting only as a sponsor)
      - pp: presentation of the products                        - rd: recruiting new dealers
      - re:  recruiting new customers    - co: care of contact
      - cl:  concluding contracts of sales    - mb: multiplication of contacts
      - d:  delivery of the goods to the customer    - dd: development of new downlines
      - rp: receiving the price including the margin    - ps: participation in sales by the downline

Dealer

Consumer
and

Dealer

Consumer
Dealer

and
Sponsor

Dealer
and

Sponsor

Dealer
and

Sponsor

Consumer
and
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ConsumerConsumer

Distributor
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ppre sorp

mb rdco
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Chart IV.3.1.

nrs f apw rn

oc hp puwh vh

smce mfhw tm ma

        - w:  who       - wh:   where              -  hw:   how
         - rn: recommendation       - vh:  visit at home        - tm:  telefon-fax-marketing
            - rs: relatives           - hp: home parties        - ce: creation of an emotional atmosphere
            -  f:   friends                  - pu: public places        - mf: making customers to friends
            -  n:  neighbors        - ma: making friends to dealers
            - ap: any personal relations        - sm:suggestion of earning money in

               a relatively short time
                                              

 cg: making contacts
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Multi Level Marketing

Relationship between
Dealers and Consumers -
Consumer's Perspective

      National

             Regional

    Local

Company

         Legend:

Consumer 1. rt: reaction 2. mo: motivation
         - pn: positive reaction to the offer of communication       - on: only consumption
         - im:  invitation for a meeting       - pa: participation in the system
         - py: participation in a party               - bg: because of the goods

              - br:  because of the reduction
              - bp:  because of commission
              - bd:  because of developing new downlines

Dealer

Consumer
and

Dealer

Consumer
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and
Sponsor

Dealer
and

Sponsor

Dealer
and
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Consumer
and
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ConsumerConsumer
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impy rtpn

bp bgbr
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mopabd

Chart IV.3.2.
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Multi Level Marketing
Relationship between
Consumer and Dealer

      National

             Regional

    Local

Company

         Legend:

Sponsor
and
Dealer

ed: establishment and development of new dealer-organisations
    - rd: recruiting new dealers
           - mo: motivation to

-  ts:  to be part of the system
- ra:  recruit additional dealers
- do:  develop an own dealer-organisation
- rh:   reach a higher level in the system
- mp:  make profit with downlines

Dealer

Consumer
and

Dealer

Consumer
Dealer

and
Sponsor

Dealer
and

Sponsor

Dealer
and

Sponsor

Consumer
and

Dealer
ConsumerConsumer

Distributor

Instruments

ts rard mo rhdoed

Same Series of
Instruments

si

Chart IV.4.

si

si

si

si

si

si

ethntj ccss hu hs

os

k pi

cs

si

tj: training on the job
   - ss: selling the starter kit                       - cc: controlling compliance with the codes
   - hu: how to use starter kits                of conduct
   - hs: how to present the products       - pi: participation in seminars
   - k :  knowledge of new products  os: organisation of seminars
   - hn: how to use new products  cs: controlling sales and overrides of
   - et:  emotional training         the dealers

si
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Snowball/ Pyramid System

The traditional structure
of the system

      National

             Regional

    Local

(Company)
Promoter

         Legend:

pe rmi

sl

cf

cp

ru

nb bi

Promoter

- cp: creating the system and conditions of pyramid selling
- ru: recruiting the first dealers/ sponsors
- cf: charging entrance fees/ headhunting fees
- sl: selling large stocks
      - nb: no buy-back
      - bi:  buy-back and insignificant refund
 - r: remuneration
      - mi: margin in pyramid form
      - pe: part of the headhunting fees for new dealers/ sponsors

Instruments

Consumer
  becoming
   Dealer/Participant

 Consumer
   becoming
     Dealer/ Participant

Chart V.1.

with goods chain letter

acpk

sc

ri

cp

cf

r

with goods chain letter
- cp: creating the system and conditions of snowball selling
- ri: recruiting participants
- cf: charging entrance fees/ headhunting fees
- sc: selling the licence to participate
 - r: remuneration
      - pk: part of the headhunting fees for new participants
             (up to 50% therefrom to pay to the promoter)
      - ac: assignment to the current position in the system

 Consumer
   becoming
     Dealer/ Participant

 Consumer
   becoming
     Dealer/ Participant

 Consumer
   becoming
     Dealer/ Participant

 Consumer
   becoming
     Dealer/ Participant

 Consumer
  becoming
  Dealer/ Participant

Consumer
 becoming
  Dealer/Participant

Consumer
 becoming
  Dealer/Participant

Dealers Participants
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Snowball/ Pyramid System

Traditional business practices

      National

             Regional

    Local

(Company)
Promoter

         Legend:

Dealer/ Sponsor  to
Consumer/Dealer

Dealer/ Sponsor  to
Promoter

With goods:
- pa: participating in the system
- ph: paying the entrance fee and promotional material
- il:  purchasing large stocks, inventory loding/ pipeline filling

Instruments

ra

pa ph il

Chart V.2.

raConsumer
  becoming
    Dealer/Participant

 Consumer
   becoming
        Dealer/ Participant

Consumer
  becoming
    Dealer/Participant

Consumer
  becoming
    Dealer/Participant

 Consumer
   becoming
        Dealer/ Participant

 Consumer
   becoming
        Dealer/ Participant

 Consumer
   becoming
        Dealer/ Participant

ra ra ra rara

rarararara ra

ra ra rara rara ra

ra - ra: recruiting additional Dealers/ Participants

 Consumer
  becoming
  Dealer/ Participant

 Consumer
   becoming
        Dealer/ Participant

chain letter

Chain letter:
- ph: paying the entrance fee
- pa: participating in the system
- pv: purchasing the licence to participate
- rb: recruiting a certain number of participants
- mo: motivation:
        - ug: upgrading (more % entrance fee)

with goods

ph pa pv

ug

mo
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Snowball/ Pyramid System

         Legend:

Final
Consumer

Final
Consumer

Company

   Participant 2
and

Sponsor

   Participant 1
and

Sponsor

New Business Practices

ow

purchase

ii

pk

rd

so

rd so

bs

pm

   Participant 3
and

Sponsor

ow

purchase

ii

pk

bs

oi

pm

oi

commission

ow

ii

pk

commission

ow

ii

pk

Instruments

bs: buying the starter kit rd:  recruiting new dealers
ii   : initial investment so: sale of a  product
oi  : offering information and product brochuresa
ow: own consumption
pk : product orders
pm: promotion and material

Chart V.3.
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Glossary of Abbreviations used in the Charts

Instruments:
A: - a:  account

- ap: any personal relations
B: - bb: buy back

- bc: benefit-cost analysis
  - bd: because of developing new downlines

- bg: because of the goods
- bi: buy-back and insignificant refund
- bp: because of provision
- br: because of the reduction
- bs: buying the starter kit

C: - c:  commercial risk
- cc: controlling compliance with the codes of conduct
- cd: controlling contracts of sales between dealers and customers
- ce: creation of an emotional atmosphere
- cf: charging entrance fees/ headhunting fees
- cg: contacting
- cl: concluding contracts of sales
- cn: commission
- co: care of contact
- cr: chances and risks
- cp: creating the system and conditions of pyramid/ snowball selling
- cs: controlling sales and overrides of the dealer/sponsor
- ct: controlling training seminars organised by the sponsors

D: - d: delivery of the goods to the customer
- dd: development of new downlines
- do: develop an own dealer organisation

E: - e:  earnings
- ed: establishment and development of new dealer organisations
- ee: entrance
- et: emotional training
- ey: entry

F: - f:  friends
- fb: financial burden

G: - gl: giving licence with code number
- g:  guaranty for the goods

H: - hn: how to use new products
- hp: home parties
- hs: how to present the products
- hu: how to use starter kits
- hw: how

I: - i:  information about
- ii:  initial investment
- il:  purchasing large stocks, inventory loading/ pipeline filling
- im: invitation for a meeting
- in:  inspection of the goods

K: - k :  knowledge of new products
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M: - m:  margin
- mc: multiplication of contacts
- md: turning consumers into dealers
- mf: turning customers into friends
- mi: margin in pyramid form
- mo: motivation
- mp: make profit with downlines
- mt: making profit
- mu: multiplication of profit with members in the system

N: - n: neighbours
- nb: no buy-back

O: - o:  override
- oc: objective of contacting
- of:  offering the know how of the system
- og: ordering the goods at the company
- oi: offering information and product brochures
- ok: offering the know-how of multi level marketing (acting as a sponsor)
- on: only consumption
- os: organisation of seminars
- ot:  offering conferences, seminars and training
- ow: own consumption

P: - p:  payment
- pa: participation in the system
- pb: presentation of the system
- pc: personal dealer card
- pd: permission to recruit new dealers
- pe: part of the headhunting fees for new dealers/ sponsors
- pf: paying fees for the licence
- pg: paying the price to the company
- ph: paying the entrance fee and promotional material
- pi:  participation in seminars
- pk: product orders
- pl:  product liability
- pm: promotion and material
- pn: positive reaction to the offer of communication
- po: promotion of the products
- pp: presentation of the products
- pr:  promotion and recommendation of new customers
- ps: participation on sales by the downline
- pt:  profits
- pu: public places
- py: participation in a party

R: - r:   remuneration
- ra: recruit additional dealers
- rc:  respecting the codes of conduct
- rd:  recruiting new dealers
- re:  recruiting new customers
- rf:  refund
- rg:  receiving the goods by dispatch or from a pick up
- rh:  reach a higher level in the system
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- rn:  recommendation
- ro:  recruiting consumers
- rp:  receiving the price including the margin
- rs:  relatives
- rt:  reaction
- ru:  recruiting the first dealers/ sponsors

S: - s:   status of freelance
- sa:  selling the large stock to a consumer by making him into a dealer
- sb:  selling promotional material like printed matters, audio- and video cassettes
- se:  status of entrepreneur
- sg:  selling
- si:  same series of instruments
- sk:  stock
- sl:  selling large stocks
- sm: suggestion of earning money in a relatively short time
- so:  sale of a product (acting only as a dealer)
- sp:  superprovision
- ss:  selling the starter kit
- su:  suggestion of earning a lot of money in a relatively short time
- sy:  supply of goods

T: - t:  training
- tf:  telephone-fax-marketing
- ts:  to be part of the system
- tj:  training on the job

V: - v:  visit at home
W: - w: who
      - wh: where
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ANNEX V: RECRUITING

Chart I: Recruiting I
SponsorLevel 5........................................................................................................214

Chart II: Recruiting II............................................................................................................215

Chart III: Recruiting III
Sponsor - Level 5....................................................................................................216
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Sponsor Level 5

Recruiting I
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Recruiting II
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Sponsor Level 5

Responsibility to:

   6 (Level 4)

 36 (Level 3)

120 (Level 2)

280 (Level 1)
------
442 persons in the downline

Recruiting III
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ANNEX VI

LIST OF LEGAL EXPERTS IN THE MEMBER STATES, NORWAY AND THE
UNITED STATES

Austria
• Prof. Dr. Wolfgang Schuhmacher, Universität Salzburg

Belgium
• Prof. Jules Stuyck, University of Leuwen

Denmark
• Benedicte Federspiel, Forbrugerradet (Consumer Council), Copenhagen

Finland
• Eric Mickwitz, Consumer Ombudsman, Helsinki
• Prof. Dr. Thomas Wilhelmsson, University of Helsinki

France
• Prof. Jean Calais-Auloy, Université de Montpellier
• Prof. Henri Temple, Université de Montpellier

Greece
• Prof. Elisa Alexandridou, University of Thessaloniki

Ireland
• Prof. Alex Schuster, University of Dublin
• Deirdre Leahy, Lawyer JWO’Donovan, Cork

Italy
• Paolo Martinello, Comitato Consumatori Altro Consumo, Milano
• Prof. Guida Alpa, Dr. Francesca Brunnetta d’Usseaux, University of Roma (La Sapienza)

Luxemburg
• Richard Weyland, Service Contentieux, (Euro-Guichet)
• Prof. Jules Stuyck, University of Leuven

Netherlands
• Prof. Ewoud Hondius, University of Utrecht

Norway
• Torfinn Bjarkoy, Consumer Ombudsman, Oslo

Portugal
• Prof. Antonio Pinto Monteiro
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Spain
• Prof. Dr. Manuel-Angel López Sanchez, University de Navarre, Pamplona

Sweden
• Axel Edling, Consumer Ombudsman, Stockholm

United Kingdom
• Prof. Geraint Howells, University of Sheffield

United States
• John Rothchild, Federal Trade Commission, Washington


