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2
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3
  

 

The authors have been entrusted to draft this response by the common Compilation 

and Redaction Team of the Study Group and the Acquis Group. As the opinion of the 

individual members of this team may vary and that within the two groups even more 

so, the positions taken here solely reflect the personal views of the authors.  

 

The two groups mentioned above are heavily involved in the process of preparing the 

draft Common Frame of Reference. They have prepared comprehensive studies on the 

transposition of the consumer directives in the Member States.
4
 An outline of some 

core findings on the transposition of the directives covered by this Green Paper is 

given in a table displayed in an Annex at the end of  this document. 

 

Both groups have also drafted principles, definitions and model rules on the basis of 

their comparative findings.
5
 Those who are involved in the discussion on the 

consumer acquis review may find these works useful. Together with the Principles on 

                                                 
1
 For more information on the Study Group see www.sgecc.net. 

2
 See www.acquis-group.org. 
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 This ‘Network of Excellence’ has been entrusted under the 6

th
 EU Research Framework Programme 

to elaborate a draft of the planned Common Frame of Reference; for more information see the 

homepage www.copecl.org. 
4
 H Schulte-Nölke/C Twigg-Flesner/M Ebers (eds), EC Consumer Law Compendium 

- Comparative Analysis (2007) - to be downloaded under 

http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/comp_analysis_en.pdf. 
5
 Study Group on a European Civil Code: C v. Bar,  Benevolent Intervention in Another's Affairs 

(Sellier, 2006); M Hesselink and others, Commercial Agency, Franchise and Distribution Contracts 

(Sellier 2006); M Barendrecht and others, Service Contracts (Sellier, 2007); Ulrich Drobnig, Personal 

Security Contracts (Sellier 2007 – in print) - Sales Law, Leases, Unjustified Enrichment Law and other 

volumes to be published; Acquis Group: Research Group on the Existing EC Private Law, Principles of 

the Existing EC Contract Law (Acquis Principles) - Contract I: Pre-contractual Obligations, 

Conclusion of Contract, Unfair Terms (Sellier 2007 - in print) – other volumes to be published. 
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European Contract Law (PECL) of the former Lando Group
6
 these works will flow 

into the draft Common Frame of Reference, of which an interim outline edition will be 

delivered to the Commission at the end of 2007. This forthcoming draft Common 

Frame of Reference, and also the preceding works just mentioned, contain valuable 

building material for Community legislation in the field of consumer law and might 

help to make it more coherent than it is currently. 

 

 

 

Question A1: In your opinion, which is the best approach to the review of the 

consumer legislation?  

 

A mixed approach as outlined in the Green Paper should be followed (option 2). 

There are indeed several communalities in the consumer directives, which should be 

regulated coherently. Such communalities have been outlined in the Comparative 

Analysis of the Consumer Law Compendium.
7
 These are the definitions of consumer 

and business, general rules on pre-contractual information obligations and general 

rules on withdrawal rights, including rules on the effect of withdrawal. Moreover, if 

the reviewed consumer acquis is to contain further technical definitions like “in 

writing”, “durable medium” or rules on international private law (in the sense of 

conflict of laws rules), such definitions and rules should also go into the horizontal 

instrument. Possible rules on international private law would also have to clarify the 

relation to the future Rome I Regulation. This remains very unclear in the Green 

Paper, in particular also with regard to the use of terms like “mutual recognition” and 

“country of origin”. 

 

Furthermore, the horizontal instrument could also contain those elements of the 

directives under revision which are applicable on practically all consumer contracts, 

irrespective what goods or services are supplied or into which category the contract 

falls. Such elements could be the rules on Doorstep Selling, Distance Selling and the 

provisions of the Unfair Terms in Consumer Contracts Directive.  

 

On the other hand, provisions that regulate a certain type of contract like a Consumer 

Sale or a Package Travel, a Timeshare Contract (or outside the scope of this Green 

Paper, a Consumer Credit) could then remain stand-alone directives. We would add 

that even were the Consumer Sales Directive to be expanded to cover other contracts 

under which goods are supplied to consumers, such as contracts of hire, it would be 

more properly categorised as a vertical directive. The phrase horizontal instrument is 

better kept for those which apply to consumer contracts of every kind. However,  

allocating such materials at the very end as individual chapters of the horizontal 

instrument could also be considered. 

 

                                                 
6
 O Lando and H Beale (eds.) Principles of European Contract Law (Parts I and II) (Kluwer, 2000); O. 

Lando, E. Clive, A. Prüm and R. Zimmermann (eds)Principles of European Contract Law, Part III 

(Kluwer, 2003).. 
7
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Comparative research shows that several Member States have attempted to transpose 

communalities of the directives within one single set of rules, be it within their civil 

codes (e.g. Czech Republic, Germany, Netherlands) or within a consumer code (e.g. 

Finland, France, Italy, Latvia or – possibly in the future – Bulgaria). By contrast, 

many Member States have transposed the directives by individual statutes or statutory 

instruments, thereby transferring many imperfections of the acquis into their national 

systems. A horizontal instrument could help make the bulky and not wholly coherent 

consumer acquis more accessible and easier to transpose. It also invites the Member 

States to adapt their legislative techniques of transposition to an improved  style of 

community legislation.  

 

Although the Green Paper seems to be drafted on the unspoken assumption that the 

horizontal instrument will be a directive, it should at least be mentioned that – 

depending on the concrete content and on the decision to what extent full 

harmonisation is intended – a regulation could be the more appropriate type of 

measure than a directive. 

 

 

Question A2: What should be the scope of a possible horizontal instrument? 

 

There is very good reason, that EC consumer law should continue to apply to both 

domestic and cross boarder transactions (option 1). Besides the practical difficulty of 

defining and distinguishing cross border transactions, such an approach would lead to 

an unnecessary and unwanted fragmentation of the national laws, where the courts 

would have to apply two different sets of consumer rules in parallel. As the Green 

Paper already points out, this disadvantage would also hit businesses which would 

have to apply both sets of rules and to ensure that domestic and cross border 

transactions were properly distinguished at every single ‘point of sale’. 

 

We see no virtue at all in option 3. Many of the existing directives (e.g. the Unfair 

Terms Directive) apply to non-distance contracts of all types. 

 

Question A3: What should be the level of harmonisation of the revised 

directives/the new instrument? 

 

The issue of full harmonisation (option 1) versus minimum harmonisation (option 2) 

seems to be one of the most contentious and emotional in the discussion on the review 

of the acquis. It is not possible to give a definite answer, because the answer 

unavoidably  depends, on the one hand, on scope and coverage of the new instrument 

and the revised directives and, on the other hand, on the level of consumer protection 

granted therein. Hence, this response is not the place to repeat the comprehensive 

discussion on the advantages (in particular: market integration) and the disadvantages 

(in particular: the danger that some Member States would have to lower consumer 

protection; less flexible and competitive legislation, less legislative discretion and 

autonomy of Member States). It must also be obvious, that the question of minimum 

or full harmonisation is closely intertwined with the – still open – outcome of the 

revision of the Rome I legislation. Therefore it is only possible to give a very 

preliminary comment on this issue here. 
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Comparative research, in particular in the Consumer Law Compendium
8
, has shown 

that Member States have made extensive use of the minimum clauses within the 

directives and thereby have created very effective barriers to trade. This is particularly 

true with regard to pre-contractual information obligations and the right of 

withdrawal. For instance, the Consumer Law Compendium proves that it is 

impossible for businesses to set up an e-shop which comprises of just one set of pre-

contractual information, including the notification of the consumer of his right to 

withdrawal that complies with the regulation in all Member States.  

 

The analysis has also shown that the differences with regard to the pre-contractual 

stage do not result in substantial differences of the level of consumer protection 

within the individual Member States. For the most part, such differences are just 

national peculiarities, which effectively hinder cross barrier trade without 

substantively improving the consumer protection level. Therefore it would be useful 

to harmonise fully at least the provisions on pre-contractual information and general 

elements of withdrawal rights in the way outlined within the Consumer Law 

Compendium. 

 

However, as will be pointed out later in more detail, full harmonisation of, for 

instance, general consumer remedies in case of non-performance, including a possible 

right to claim damages, or – even more problematic – a general good faith clause, 

does not seem feasible at this moment. Comparative research has shown substantial 

differences of notions, constructions and results in the Member States. It would create 

enormous uncertainty within the Member States’ laws if such areas were to be fully 

harmonised by a – possibly rather sketchy – directive. The ECJ judgement Freiburger 

Kommunalbauten (C-237/02) shows, that the results reached under a general clause 

may very often depend on other provisions applicable on the case, many of them only 

regulated in the national laws. Thus, even under a full harmonisation regime of a good 

faith clause, its application will not lead to similar results throughout Europe.  

 

Moreover, short of a complete unification of private law within Europe, there will 

always be issues that fall outside the field of application of the directives and on 

which the Member States’ laws will continue to differ. 

 

In the long run, there is certainly a need also to tackle differences in the field of 

remedies, but it might be preferable to do so in the course of the broader and more 

comprehensive exercise of elaborating a Common Frame of Reference and further 

consideration of whether such a Common Frame of Reference could be turned into an 

Optional Instrument. If it were decided to insert general rules on remedies or a good 

faith clause in the planned horizontal instrument, such rules should only set minimum 

standards. In this case the horizontal instrument would contain  

 

• Provisions which are neither minimum nor maximum (i.e. provisions which 

define the scope of application of the horizontal instrument, e.g. the definition 

of consumer and business) 

 

• Provisions which fully harmonise the Member States’ law (e.g. more technical 

rules of high importance for cross border trade, in particular such rules which 

                                                 
8
 See footnote 4. 
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regulate or have an influence on pre-contractual information obligations, for 

example the withdrawal period, exercise and effect of withdrawal, the notice 

to be given to the consumer on his right of withdrawal) 

 

• Possibly also provisions which only set minimum standards (e.g. a possible 

good faith clause or a general right to claim damages). 

 

We would add a view which is personal to the authors, though we think it may be 

quite widely supported. The rules of Article 5 of the proposed Rome I Regulation, 

entitling consumers to the protection of their “home” law in a wide set of 

circumstances, have the potential to create serious barriers to trade – particularly if 

that rule is to be applicable to the consumer who buys on the Internet from a seller in 

another Member State. That would in effect require the internet seller to be familiar 

with the law of every Member State. This will be highly problematic, particularly for 

small businesses, and may well lead to them refusing to accept orders from other 

Member States.  

 

Short of unification of contract and sales law across Europe, we think the best 

solution lies in the Optional Instrument. The seller should be permitted to offer to sell 

to the consumer EITHER on the law of the consumer’s home country OR on the 

terms of the Optional Instrument, a European contract and sales law. This would 

contain all the consumer protection required by the Directives, plus general rules of 

contract law (which together would solve 99% of the cases likely to arise). The seller 

would be bound by all the rules of the Optional Instrument – individual rules would 

not be optional, save as the instrument provided.  

 

The consumer could be asked what is his home state. If the seller were prepared to 

contract under that law it could simply accept the consumer’s order. If it   were not, it 

should have the right to refuse the order unless the consumer agrees that the sale 

should be governed by the Optional Instrument. The consumer could exercise this 

choice by pressing on screen a “BLUE BUTTON” showing his or her acceptance of 

the optional European Law. Such a “Blue Button” could be designed as the European 

blue flag with the twelve stars, possibly with an inscription like “Sale under EU Law”. 

It would make the benefits of European law visible to all businesses and consumers 

who want to make use of the internal market.  

 

 

 

Question B1: How should the notions of consumer and professional be defined? 

 

In general, the commission deserves support for its intention to align the rather 

different definitions in the directives under review. A common definition of the term 

consumer could read as follows: 

 

“Consumer means any natural person who is mainly acting for purposes which are not 

related to this person’s business activity.” 

 

It should be noted that the issue requires consideration of more aspects than are 

spelled out in the two options given in the Green Paper with regard to this question.  
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Alignment of the definition of consumer – Package Travel 

 

It should be noted that the differences of the particular consumer definitions 

mentioned in the Green Paper are relatively small in comparison to the definition of 

the Package Travel Directive. An alignment of the consumer definition according to 

the model of the other directives would mean that certain business trips, which 

currently fall under the Package Travel Directive, would be excluded from the 

protection. Nevertheless, this would be a reasonable adjustment of the scope of EC 

consumer protection law. 

 

“Business” instead of “professional” 

 

Using the term “business” instead of the “professional” as common notion for the 

planned uniform definition might be considered. The reason is, that the term 

“professional” in several languages could lead to the misunderstanding, that only a 

business, that exercises a so-called free profession (e.g. doctors, lawyers or architects) 

is meant. Moreover, it could be outside the literal meaning of the term “professional”, 

if legal persons were also included. Finally, the use of “professional” could lead to the 

possibly wrong, understanding, that the «non-professionnel » in the sense of French 

law is also covered (which is a business acting for a commercial purpose, but 

concluding a contract which is outside its main business activity, e.g. a shop-owner 

who buys an alarm system to protect his shop, Cour de Cassation, judgement of 25 

May 1992).   

 

Please note that the business which buys something outside its expertise, or which 

sells something it does not normally sell (e.g. the professional fisherman who sells an 

old boat), is a separate issue from the issue of “mixed contracts”. By “mixed contract” 

we mean where a person buys partly for business and partly for private purposes, or 

sells something that they have used for mixed purposes. Mixed contracts are 

considered below. 

 

Contents of the definition of “business” 

 

In the light of comparative findings and case law of the Member States, the definition 

of business would also have to clarify that legal persons under public law, and persons 

who do not intend to make profit like charities, should be covered if they exercise a 

commercial activity. The current draft of the researchers involved in the preparation 

of a Common Frame of Reference reads therefore as follows: 

 

“Business means any natural or legal person, irrespective of whether publicly or 

privately owned, who is acting for purposes relating to this persons’ self-employed 

trade, work or profession, even if this person does not intend to make profit in the 

course of the activity.” 

 

Mixed contracts 

 

Notion of “consumer” 

With regard to the notion of consumer, the intended clarification, that only a person, 

who is mainly acting for purposes which are outside its business activity, is certainly 

useful. It would be necessary to bear in mind, that the insertion of the adverb 
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“mainly” (or “primarily”) may not be a real change of the substance of the existing 

consumer definitions but merely a clarification of the actual situation. Nevertheless, 

the ECJ held in the case Gruber (C-464/01), that for the purposes of Art. 13 Brussels 

Convention (now Art. 15 et seq. Brussels I Reg.), a person who concludes a contract 

for goods intended for purposes which are in part within and in part outside his trade 

or profession is not a consumer, unless the trade or professional purpose is “so limited 

as to be negligible in the overall context of the supply, the fact that the private 

element is predominant being irrelevant in that respect”. 

 

The horizontal directive should clarify, whether this ruling of the ECJ shall be 

remedied by the uniform definition, which then would also be applicable in the field 

of the Brussels Convention and the Brussels I Regulation, or whether the two different 

notions of consumer with regard to mixed purposes shall be maintained. Furthermore, 

it should also be clarified that the consumer definition in the horizontal directive is 

applicable also for the future Rome I Regulation. 

 

Notion of “business” 

The insertion of an adverb like “mainly” or “primarily” in the definition of business, 

which then would just cover a person who is mainly acting for commercial purposes, 

could create consumer protection gaps. The reason is that under such an amended 

definition, persons who only ran an additional business, perhaps a rather small 

business alongside a main occupation as an employee, could be excluded. Also many 

start ups, which begin a part-time business activity at moonlight, could be seen as 

excluded from the definition of business. Therefore such a definition would have to 

make very clear, that the individual contract concluded in the course of such a part-

time business must have a mixed purpose. Even then it could be questioned, whether, 

for instance, a doctor, who sells a car to a consumer, which he used 40% for his 

business and 60% for private purposes, shall not be considered as a business. 

Therefore it seems to be feasible not to exempt mixed contracts, which are mainly 

concluded for a private purpose, from the definition of the term business.  

 

Minimum Harmonisation 

 

The Green Paper (on p. 15) states with regard to this question, that the Member States 

use the minimum clause to extend the definitions in different ways. It may be useful 

to point out, that the definitions of consumer and business (professional) do not fall 

under the existing minimum clauses within the directives, as these minimum clauses 

only allow Member States to grant higher protection within the field covered by the 

individual directive. An extension of the definition of consumer or of business would 

not increase the protection granted under the directive, to the contrary, it would 

extend the protection to cases not covered by the individual directive. It should go 

without saying, that the Member States may protect, for instance, non-consumers as if 

they were consumers. The ECJ jurisdiction in the case Di Pinto (C-361/89) seems to 

point in the same direction. 

 

Question B2: Should contracts between private persons be considered as 

consumer contracts when one of the parties acts through a professional 

intermediary? 
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This is a very difficult question which cannot be answered simply by saying yes or no 

as the options may indicate. Experience from some Member States shows, that there 

are possibly problems, for instance if timeshare rights are sold by consumers with the 

help of commercial resale agencies or professional car dealers who act as agents of 

consumers selling their used cars. However, it would be rather inappropriate, if every 

consumer, who makes use of a commercial agent to sell a good, were treated as a 

business. It depends very much on the concrete situation, whether the existence of a 

commercial intermediary may lead to serious consumer protection gaps by the 

circumvention of the consumer protection law granted under the directives.  

 

Therefore a solution on the level of Community law could be to insert a general 

clause into a horizontal directive, that, if the parties to a contract use a legal 

construction for the purpose to circumvent consumer protection laws, the courts may 

apply these laws by analogy. In such cases the courts also would have to decide, 

whether the consumer has rights against the other consumer, who acted through an 

intermediary, or directly against the intermediary itself. 

 

 

Question C: Should a horizontal instrument include an overarching duty for 

professionals to act in accordance with the principles of good faith and fair 

dealing? 

 

The two options mentioned in the above question – adding a general clause on good 

faith or not – do not fully reflect the complexity of the issue. As the Green Paper 

states on p. 17, there is a danger that a general clause may be interpreted differently 

from Member State to Member State. This is particularly so if the various possible 

purposes of such a clause are not kept distinct. These include: 

 

1. Good faith may be a general norm that can be used as a foundation for new legal 

developments. These may, as is the case with many of the legal doctrines based 

originally on BGB § 242, develop a life of their own and make scant reference to 

their origin in good faith. 

 

2. A good faith clause may be used to impose positive obligations that are not stated 

in the contract or laid down in the Directive. 

 

3. Good faith may be seen as a general control, either over the way the contract was 

made or over the substance of the contract. 

 

4. Good faith may be seen as an interpretative device, whereby either the articles of a 

Directive or the terms of the contracts to which the Directive applies are to be 

interpreted to exclude any result that seems contrary to good faith. 

 

5. Good faith may be a source of rules that go beyond interpretation of the express 

words of the contract but that are essentially also negative, equally designed to 

exclude any result that seems contrary to good faith. 

 

We think that purpose (1) is not appropriate for a Directive, even a Directive of a 

horizontal nature, when the Commission is concerned to increase rather than diminish 

levels of harmonisation within the fields of application of the Acquis. It invites 
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national courts to develop the law beyond the words of the Directive. While we have 

said that we still favour a minimum harmonisation approach for such a general clause, 

we think that normally any additional rights that Member States give their consumers 

should be flagged up as clearly as possible so that businesses seeking to deal with 

consumers under the law of the Member State will have the best opportunity of 

finding out the legal position. That is best done by the increased protection coming 

via normal legislation or case law, not through a court applying a general clause in the 

Directive in what may be an idiosyncratic manner.  

 

For similar reasons we do not think that a Directive should contain a general clause 

that would empower the courts to do (2) or (3). It amounts to giving the courts power 

to impose obligations or controls that are NOT laid down in the Directive. It might be 

used, for instance, to impose additional information requirements, or to strike down 

“core terms” or to permit avoidance of contracts on the grounds of lésion.    

 

On the other hand we think it would be valuable for a horizontal Directive to contain a 

provision requiring contract terms and the terms of the Directive itself to be 

interpreted according to good faith and fair dealing, and to prevent both businesses 

and consumers from acting contrary to good faith in sense (5).  

 

The Commission may find it useful to see the current draft of the relevant article of 

the Draft Common Frame of Reference, which we understand to be along the lines we 

have suggested: 

 

“(1) A person has a duty to act in accordance with good faith and fair dealing in 

performing an obligation or in exercising a right to performance or pursuing or 

defending a remedy for non-performance. 

(2) The duty may not be excluded or limited by contract. 

(3) Breach of the duty does not give rise directly to the remedies for non-performance 

of an obligation but may preclude the person in breach from exercising or relying on a 

right, remedy or defence which that person would otherwise have.” 

 

 

Question D1: To what extent should the discipline of unfair contract terms also 

cover individually negotiated terms?   
 

While we accept that a term which has been negotiated between the business and the 

consumer is less likely to be unfair than one that has not, there may be nevertheless 

good reasons to extend the controls to terms (other than the definition the main 

subject matter and the amount of the price) even if there has been some negotiation. 

The main reasons are: 

 

1. Very few consumers have sufficient knowledge to appreciate the full implications 

of any term that they may be asked to negotiate.  

 

2. Even if they understand, they are unlikely to have sufficient bargaining power to  

negotiate meaningful concessions from the business. 
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3. It is hard to define what is meant by “negotiated”. If the terms are discussed but 

the business refuses to make any substantial change, is the term exempt from 

challenge?   

 

4. There is evidence that firms sometimes take advantage of the current rule by 

offering the consumer an element of choice, but effectively limiting the 

negotiations to alternatives none of which are fair.
9
  

 

For pragmatic reasons, it could therefore be feasible to include individually negotiated 

terms (except core terms) into the scope. This is the position of one of the authors of 

this response (Beale)  However, one would have to admit that at least theoretically the 

extension of the unfairness test to individually negotiated terms is in conflict with the 

principle of freedom of contract. One could argue that the law should clearly state the 

principle of freedom of contract also for B2C relations. Hence, it is the position of the 

other author to this response (Schulte-Nölke) that individually negotiated terms should 

remain excluded from the unfairness test. In that case, it could be envisaged to define 

more clearly the notion of ‘individually negotiated’ in order to ensure that only cases 

where the consumer had a real chance to influence the content of the term fall outside 

the unfairness test..   

 

We do not favour limiting the control to terms listed in the Annex of the Directive. It 

is too difficult for the parties and their advisors to determine whether the precise 

clause that has been negotiated falls within or outside the terms listed. 

 

Question D2: What should be the status of any list of unfair contract terms to be 

included in a horizontal instrument? 

 

We have a preference for option 4: Certain terms should be blacklisted, in particular 

any term that would exclude or limit the business’s liability for death or personal 

injury caused by negligence or exclusive jurisdiction clauses which deprive the 

consumer from the right to litigate at the court of his domicile. The status of the 

remainder of the list should be clarified so that (as the Green Paper suggests) there is a 

rebuttable presumption of unfairness.  

 

In our experience the clauses that are used differ from Member State to Member 

State; some clauses common in one Member State are simply unknown in others. 

Further, a clause that may be fair in one Member State may operate unfairly in the 

context of the legal system of another Member State. Therefore we do not think a 

single list is necessarily appropriate. There should be a core list of terms that are 

generally agreed to be unfair, with a power in the European Institutions to add to the 

list through a quick procedure. But Member State authorities should have power to 

add to the list to cope with local conditions, provided that they notify the additions to 

the Commission. The Commission could make available the list for each Member 

                                                 
9
 During the UK Law Commissions’ consultation on reform of the UK legislation on unfair terms in 

contracts, the OFT drew their attention to the example of a business encouraging a sales force 

negotiating contracts with consumers to insist on very high deposits for work not yet undertaken. It 

might be the case that the sales person is instructed to ask for, say, a 100% deposit but to reduce the 

figure in the face of a reluctant consumer to anything above 75%. If the salesperson did not obtain at 

least 75% they would get no commission on the sale.  
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State so that businesses can find out easily what terms are unacceptable under each 

system.  

 

Question D3: Should the scope of the unfairness test of the directive on unfair 

terms be extended? 

 

We do not think that the test of unfairness should apply to the definition of the main 

subject matter of the contract. Therefore preference is given to option 2. Businesses 

should be free to define what it is that they are prepared to supply without risk that 

some court will interfere, provided that the consumer has a reasonable chance to 

understand what is on offer. The definition of the main subject matter of the contract 

is exempt only so far as it is in plain, intelligible language should be clarified. To help 

businesses understand what they should do, any revision of the Directive should state 

that the exemption applies only to terms that are substantially the same as the 

definition the consumer reasonably expected. We believe this is implicit in the current 

Directive but it should be made explicit. 

 

Further, the term should have to be “transparent” in the sense of being  

 

(a) expressed in reasonably plain language, 

 

(b) legible, 

 

(c) presented clearly, and 

 

(d) readily available to any person likely to be affected by the contract term or 

notice in question. 

 

The question of adequacy of the price is more difficult, and our answer depends on 

whether the Member State will retain the option of giving consumers the right to 

challenge unfair prices (i.e whether the minimum harmonisation will continue to 

apply in this context.) In the more highly developed economies of the EU, it has been 

found unnecessary to have rules permitting the consumer to challenge the price 

simply on the grounds that it is too high (e.g. lésion). Rather, the consumer can avoid 

the contract only if there has been some form of deliberate exploitation of their 

predicament (see PECL art 4:109, Excessive Benefit or Unfair Advantage). There is 

no need for a broader control because most consumers are well aware of the price and 

there are mechanisms by which they can readily establish the approximate market 

price of what is being offered (such as by buying a published guide to used car prices, 

or having goods valued.) In other Member States, however, such possibilities may not 

yet exist. Therefore we think that Member States should retain the option to allow 

prices to be challenged as unfair where that is necessary to meet local conditions. If 

the horizontal Directive will in general require full harmonisation, there should be an 

exception to meet this point. 

 

Question E: What contractual effects should be given to the failure to comply 

with information requirements in the consumer acquis? 

 

In the Green Paper, the Commission reveals its opinion that the horizontal instrument 

should not cover the existence and the content of the information requirements. This 



 12

position could be questioned, as it is one of the core problems of the current state of 

information obligations, thatvarious lengthy and partially overlapping catalogues of 

information obligations exist. Therefore a core task for the revision of the consumer 

acquis could be to consolidate and simplify these information obligations. The 

horizontal instrument could play an important role in this process, because it could 

regulate some general information obligations, which are common to all or most of 

the individual directives, within the horizontal instrument. The draft Common Frame 

of Reference will contain such a proposal, which is based on an earlier draft that has 

already been presented to the stakeholders within the CFR-Net workshops. 

 

With regard to possible sanctions of infringements of information obligations, it 

should be borne in mind, that a business may, in any case, be caught by injunctions 

under the Injunctions Directive, if it does not comply with information requirements. 

 

Nevertheless, when information obligations have not been fulfilled, there should also 

be sanctions which give rights to individual consumers.. Possible sanctions are: 

 

1. An extension of the withdrawal period, as has already been granted in several 

directives or – factually – by the ECJ decision Heininger (C-481/99). The length 

of these extended periods currently vary between “three month plus x periods” 

and the eternal Heininger-period. Harmonising this extended period could be 

envisaged. A model could be Finnish law, which stipulates for a general extension 

of the withdrawal period up to one year.  

 

2. Incorrect information on core terms of the contract should normally lead, under 

the applicable national law, to the result either that no contract is concluded, or 

that the contract can be avoided because of reasons like fundamental mistake or 

fraud. Therefore it may be doubted whether it is necessary to spell out such 

consequences within the horizontal instrument. 

 

3. Incorrect information with regard to the subject matter of the contract can lead by 

way of interpretation of the contract to the result, that, if the goods delivered or 

services provided under the contract deviate from the information given, the 

business is in breach of contract. In this case the applicable provisions on non-

performance or non-conformity should lead to contractual remedies. In the case of 

Consumer Sales, for instance, the remedies for non-conformity under the 

Directive would be applicable. 

 

4. The consumer could be given a general right for damages in case of breach of 

information obligations. But this might also require the horizontal instruments to 

contain some general provisions on questions like causation, calculation of 

damages and on the question, in which cases a breach of information obligations 

could be excused. Model rules on such questions are outlined in the Draft 

Common Frame of Reference and could be taken from there. 

 

Question F1: Should the length of the cooling-off period be harmonised across 

the consumer acquis? 

 

Option 1 should be followed, i.e. there should only be one 14 calendar days 

withdrawal period. However, a phrase like “unless provided otherwise” could provide 
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a useful hint and clarification that individual directives may deviate from this general 

rule (as it is in the field of life insurance). Currently, the three directives under 

revision regulate three different periods: the Doorstep Selling Directive seven 

calendar days; the Timeshare Directive ten calendar days (not 14 days as stated in the 

Green Paper!) and the Distance Selling Directive seven working days. Other periods 

to be found in the acquis are 14 days in the Distance Selling of Financial Services 

Directive and 30 days in the Life Insurance Directive 2002/83 (Art. 35). 

 

As the three periods within the scope of this Green Paper are minimum, Member 

States have created an enormous variety of different deadlines. All in all, the member 

state laws lay down more then 20 different periods, some calculated in calendar days 

others in working days. The overall spectrum varies between 7 calendar days up to 15 

working days. This broad variety makes it very difficult to handle withdrawals in 

cross border cases and even more difficult to give the consumer correct notice on his 

right of withdrawal. Therefore a general overall 14 calendar days period should be 

regulated on Community level in the way of full harmonisation. A 14 calendar days 

period would be in line with the most recent directive (Distance Selling of Financial 

Services). It would maintain or improve the level of consumer protection in most of 

the Member States. Only in very few cases would Member States be forced to slightly 

reduce the length of the period (namely those Member States who require a 15 

calendar days period). The only more substantial reduction of the length of the period 

would be in Belgium, where currently a 15 working days period is in force for 

Timeshare Contracts. 

 

It goes without saying that such a general period of 14 days would not prevent 

different periods being used in individual directives, if there are clear reasons to 

stipulate for a longer period for particular contracts (which is discussed, for instance, 

in the field of Timeshare). 

 

 

The Commission deserves support for its intention to calculate the period just in 

calendar days and no longer in working days, because this would minimise the effect 

of different holidays in different countries on a length of the period. However, it 

should be borne in mind that under the applicable regulation on computation of time 

(Regulation 1182/71) in some cases different holidays in individual countries might 

nevertheless influence the length of the period. 

 

Also the point in time when the period begins should be regulated. It should be the 

time, when both a contract is concluded and the notice on the withdrawal right has 

been given to the consumer. However, in the case in which goods are to be delivered 

to the consumer under the contract, the period should not begin before the receipt of 

the goods by the consumer. It should be noted, that the moment, when a contract is 

concluded, is actually not regulated by Community law and therefore may vary under 

the different Member State laws. In the long run, this issue should also be tackled,  

not in the course of the current consumer acquis review but possibly within an 

Optional Instrument to be developed after the Common Frame of Reference will be 

available.  

 

With regard to the question whether it is sufficient for the consumer to dispatch the 

notice of withdrawal within the period or whether the notice must reach the business 
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before the deadline, the horizontal instrument should contain a dispatch rule modelled 

along Art. 5 (2) of the Timesharing Directive. The rule should then be applied to the 

other directives which currently do not have such a rule. Moreover, such a provision 

should also clarify whether it is just a ‘timeliness rule’ (i.e. if the letter gets lost, the 

withdrawal is not effective) or a ‘lost letter rule’ (the withdrawal is effective if the 

letter was properly addressed and dispatched in time, even if it never reached the 

business).  

 

Question F2: How should the right of withdrawal be exercised? 

 

Either option 2 or option 3 should be followed. The choice between these two options 

is a very political decision. From the perspective of comparative law option 3 might 

be preferable. This would mean that Community law prohibits the Member States 

from regulating any formal requirement to be complied with by the consumer when 

exercising his right of withdrawal. 

 

Indeed, the Member States have stipulated for very different formal requirements that 

the consumer must comply with when he withdraws. The main function of such 

formal requirements (e.g. in writing or registered letter) is to clarify for the sake of the 

businesses, that the contract has been withdrawn. From the perspective of the 

consumer, formal requirements may, of course, lead to the result that a consumer who 

did not comply with a formal requirement would lose his right of withdrawal. 

 

The very different solutions in the individual Member States cause insurmountable 

difficulties for the businesses that need to inform the consumer of his right of 

withdrawal, because such information must also contain the applicable formal 

requirement. Therefore these differences should be removed by full harmonisation EC 

legislation. With regard to the situation in the Member States, there are factually only 

two possibilities to harmonise this issue, either by stipulating that the consumer has to 

withdraw in writing (including electronically), or to stipulate that there are no formal 

requirements. The first alternative would force a considerable number of Member 

States to introduce formal requirements. For instance, with regard to the Distance 

Selling Directive, 19 Member States would have to do so and thereby lower the level 

of consumer protection. It is hard to imagine that there will be enough political 

support for this. Therefore, realistically, only option 3 remains.  

 

An alternative could be, to regulate different formal requirements in different 

situations. It could be considered, for instance, that in doorstep and distance selling 

cases there should be no formal requirement, whereas in timeshare cases the 

consumer must withdraw in writing. Such individual solutions would be backed by 

the comparative findings, as about 20 Member States have introduced formal 

requirements for timeshare cases. However, in situations like it was in the ECJ case 

Travel VAC (C-423-97), where the contract fell both under the Doorstep Directive and 

the Timesharing Directive, one would have to decide which set of rules is applicable. 

It would, in any case, be necessary bear in mind, that a consumer, who withdraws 

from a contract, will usually have to prove that he did so in time. Therefore the 

preferred option (no formal requirements) could be accompanied by an obligation of 

the businesses, to provide a form, that the consumer can use in order to withdraw, and 

to recommend the consumer to do so. However, such a recommendation must be clear 

in the sense that the consumer can also withdraw by all other means. 
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Moreover, it might be very useful for Community law to clarify that returning the 

subject matter of a contract (i.e. the goods delivered under the contract) is considered 

as a tacit withdrawal.  

 

Question F3: Which costs should be imposed on the consumer in the event of 

withdrawal? 

 

Generally speaking, option 1 seems preferable, i.e. the consumer should not bear any 

costs for exercising the right of withdrawal. However, the three options proposed by 

the Green Paper, i.e. (1) consumers bearing no costs whatsoever; (2) consumers 

facing the same costs when exercising the right of withdrawal  irrespective of the type 

of contract; (3) maintaining the status quo; do not fully reflect the complexity of this 

issue. First of all a distinction has to be made between goods and services as the 

question whether the consumer has to bear the costs of returning the subject matter of 

the contract only arises with regard to goods. Secondly, in order to achieve a balanced 

solution it is necessary to distinguish between different categories of costs that may 

arise in case of a withdrawal: 

 

Costs of returning the goods 

 

The consumer should not bear the costs of returning the goods obtained under the 

contract. The obligation to pay for returning the goods might in practice deter 

consumers from ordering goods by distance selling. Conversely, if the consumer does 

not have to pay for returning the goods in case of withdrawal, it could stimulate the 

use of (cross border) distance selling and thus promote market integration. In addition 

this solution would be in line with the idea behind the right of withdrawal granted e.g. 

in distance selling cases. As the consumer has no possibility of inspecting the goods 

before the conclusion of the contract, the right of withdrawal should enable the 

consumer to perform such an inspection after the conclusion of the contract. The right 

of withdrawal thus compensates for the disadvantage concerning information the 

consumer faces when concluding a contract at a distance and creates a “level playing 

field” between the business and the consumer. Certainly, there might be a certain risk 

of abuse if the consumer has no obligation to bear any costs for returning the goods. 

For example, a consumer could order a book and, having read it, send it back for free. 

However, such cases of abuse cannot be entirely eliminated by imposing the costs of 

returning the goods on the consumer. It would still be rational from the consumer’s 

perspective to read the book and send it back later, if the costs of returning the book 

are lower than the costs of buying the book, and, if the consumer is only interested in 

reading the book once.  

 

Compensation for using the goods 

 

Moreover, the consumer in general should not be liable for any compensation for 

using the goods during the withdrawal period. In those cases in which the proposed 14 

calendar days period is applicable, the amount in question would be negligible. In 

addition, in the case of the 14 day calendar period it would often be difficult to 

determine the “market price” for the possibility of using the goods for two weeks. The 

ensuing legal uncertainty could again deter the consumer from concluding contracts at 

a distance and thus have adverse effects on the Internal Market. Where a longer 
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period of withdrawal is applicable because the business has failed to duly inform the 

consumer about his or her right of withdrawal it is justified that the business has no 

right to compensation.  

 

Damages for diminished value of the goods 

 

In general, the consumer is liable for the diminished value of the goods if they are 

damaged during the withdrawal period due to lack of reasonable care by the 

consumer. However, as the right of withdrawal is meant to enable the consumer to 

inspect and test the goods, the consumer should not be liable if he takes reasonable 

care when dealing with the goods. What can be considered to be reasonable care 

depends on the circumstances. One of the circumstances that must be taken into 

account is whether the consumer has been informed of the existence of a right of 

withdrawal. The standard of care which is considered to be reasonable may be lower 

if the entitled party was not aware of the possibility of returning the goods. However, 

if the consumer has properly been informed of his right of withdrawal, any use which 

goes beyond what is needed to inspect (and possibly test) the goods should lead to  

liability of the consumer for the diminished value resulting from excessive use. For 

instance, if the consumer buys shoes by mail order, he or she may test them at home 

in such a way as would be allowed in a shop. But if he wears them intensively for 14 

days and afterwards withdraws from the contract, he should be liable for the 

diminished value caused by using the shoes.  

 

 

 

Question G1: Should the horizontal instrument provide for general contractual 

remedies available to consumers? 

 

While we would welcome expansion of the Consumer Sales Directive to cover 

analogous transactions (such as hire, hire-purchase and “work and materials” such as 

repair), we explained above that we do not think it would correctly be categorised as a 

“horizontal” directive unless it were to apply to every type of consumer contract, 

including e.g. services. Therefore, option 2 is in general preferable. 

 

Whatever the correct categorisation, however, we think that there is a good case for 

including the general contract remedies (withholding of performance, termination, 

price reduction and damages) within the scope of the Directive. There are significant 

variations among the laws of the Member States which result in some consumers 

being less effectively protected than others. For example, we do not think that a 

consumer should have to initiate court proceedings in order to terminate a contract if 

the supplier has failed to repair or replace goods, and we think that the consumer 

should have a right to damages for foreseeable and not reasonably avoidable losses 

suffered as the result of non-conformity of the goods, see below. 

 

Question G2: Should the horizontal instrument grant consumers a general right 

to damages for breach of contract? 

 

Though we aware that some members of our groups do not share our view, we think 

that a consumer who has suffered a loss as the result of non-conformity of the goods 

supplied, or of any other non-performance by the supplier, should have the right to 
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compensation provided that the loss was foreseeable at the time the contract was 

made and could not have been avoided by the consumer taking reasonable steps to 

mitigate the loss. For example, if a defect in a washing machine, or its incorrect 

installation, has resulted in the consumer’s clothes being ruined by being washed at 

too high a temperature, the supplier being liable to pay compensation. It is true that in 

principle the consumer may already have a remedy under the Product Liability 

Directive but only if the damage resulted from a defect in the machine and was over 

the minimum threshold amount. In any event the remedy is normally only against the 

producer, not the supplier against whom the consumer can normally claim much more 

easily. 

 

We think that the losses should include damages for non-pecuniary loss, not only 

when the consumer has suffered personal injury without economic consequences (the 

Italian danno biologico) but also when the consumer has suffered foreseeable and 

unavoidable disappointment. We see no reason why recovery of the latter should be 

limited to Package Travel contracts. A consumer who has travelled to another 

Member State to see a theatre performance or an exhibition and who is prevented 

from attending by a non-performance of a contract should equally recover 

compensation if the outcome was foreseeable and not reasonably avoidable. A 

consumer who has lost all their family photographs as the result of malfunctioning 

software should receive something by way of compensation provided they had taken 

reasonable steps in advance to protect themselves (e.g. they had made a back-up copy 

but this was also destroyed). 

 

Question H1: Should the rules on consumer sales cover additional types of 

contracts under which goods are supplied or digital content services are 

provided to consumers? 
 

As a general rule, option 4 is preferred, i.e. extending the scope of the consumer sales 

rules. Several Member States have already extended the scope of application of these 

rules to other types of contracts. As a matter of fact, consumers are just as likely to be 

concerned about their rights under “cross-border” contracts of other kinds as they are 

with “cross-border” sales. The Directive should be expanded to cover both additional 

types of contracts under which goods are supplied (hire, hire-purchase and “work and 

materials” such as repair) and contracts for digital content which is not delivered on a 

physical medium. 

 

We believe there is a case for applying the “conformity” rules of the Consumer Sales 

Directive, and rules on remedies for non-conformity including a right to damages, to 

contracts for digital content as soon as possible. There may be a case for considering, 

at a later date, regulation of the precise rights of use and re-sale that a consumer 

acquires in digital content, whether or not this is supplied on a physical medium. Is 

the consumer entitled, for example, to install software on more than one machine, or 

to sell the copy of the software to another person if they are no longer using it 

themselves? 

 

Question H2: Should the rules on consumer sales apply to second-hand goods 

sold at public auctions? 
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A comparative analysis shows that public perception of public auctions of second-

hand goods differ greatly from one Member State to another. In some, for example the 

UK, second-hand car auctions are well understood as being places where the rule is 

still caveat emptor – the auction conditions will normally exclude the terms as to 

conformity that would not normally attach to such a sale and this is permitted by law. 

Consumers are not misled by this and indeed the mechanically minded often see such 

auctions as a good way of picking up a bargain – at your own risk. In other countries 

it seems that consumer buyers do not see auctions as different to any other sale. As a 

consequence, the legislative approaches preferred in the Member States differ 

considerably: While 9 Member States exclude second-hand goods, in 17 Member 

States second-hand goods are not excluded. 

 

We have concluded that the best solution would be to apply the rules of the directive 

(option 1) but to allow Member States the option to permit businesses selling at such 

public auctions to contract out of the rules (subject to the normal requirements of 

giving buyers adequate information, etc) if they think that is appropriate for local 

conditions.  

This should be limited to auctions which the buyer can attend in person and when the 

buyer is given a reasonable opportunity to examine the goods beforehand.  

 

Question I1: How should delivery be defined? 
 

The options 1 and 3 do not appropriately take into account, that the notion of delivery 

must depend on what has been agreed in the contract, e.g. 

 

• if the goods are bought in a shop to be immediately handed over or collected 

later, delivery takes place when the goods are handed over; 

 

• if it was agreed that the goods were to be taken to the consumer’s home, 

delivery takes place when the goods are handed over at the consumer’s home 

or, if possible, put through the letter box (or handed over to a person present at 

the consumer’s home if the business could reasonably assume that this person 

is entitled to receive the goods) 

 

• if it was agreed that the goods were to be taken to another address specified by 

the consumer, delivery takes place when the goods are handed over to a person 

present at this address if the business could reasonably assume that this person 

is entitled to receive the goods. 

 

A definition should therefore take option 1 as a starting point, but combine it with 

option 2. A definition could read as: 

 

“Delivery means, that the consumer or another person specified by the consumer 

receives the goods at the time and place agreed in the contract.” 

 

This definition could be accompanied by a default rule in case there is no agreement 

in the contract. Such a default rule could be modelled on the relevant provision in the 

upcoming CFR and could read as follows: 
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“If the place of delivery of the good cannot be determined from the contract, it is the 

residence of the business”  

 

Although very consumer friendly, the alternative “the consumer’s home” could be 

inappropriate because most consumer sales seem to take place in shops and it seems 

more natural that, if not agreed otherwise, a contractual duty (that it is not a payment) 

has to be performed at the place of the debtor. 

 

However, we would stress that it is difficult to provide an adequate definition of 

delivery without knowing for what purpose the definition is to be used. This is because 

a single rule may not be appropriate for all purposes. For example, if the question were 

whether the consumer should be entitled to damages for late delivery, the moment of 

delivery might be defined by when the seller made the goods available for collection by 

the buyer and notified the buyer of this. However, in the same situation it might be 

sensible to say that the risk will not pass until the goods are collected by the buyer, 

unless the buyer takes an unreasonably long time to come and collect them. 

 

Question I2: How should the passing of the risk in consumer sales be regulated? 

 

We prefer option 1, i.e. a regulation of this issue at Community level. With regard to 

the content of a Community law rule, we consider that in consumer cases (other than 

in B2B cases) the point in time when the transfer of risk takes place, should be the 

time of delivery, possibly except where the consumer unduly delays taking the 

delivery. 

 

Question J1: Should the horizontal instrument extend the time limits applying to 

lack of conformity for the period during which remedies were performed? 

 

Option 1 (maintaining the status quo) is preferable. The proposed extension of the 

time limits would only grant a rather limited benefit to the consumer. Moreover, the 

benefit of getting an extension of the guarantee period does not really compensate for 

any disadvantages the consumer suffered during the time the remedies were 

performed (e.g. the consumer is deprived of using his car for three weeks and 

therefore rents another car for 1000 Euro; a three week longer guarantee period does 

not adequately reflect this detriment). Thus, only damages, which are actually 

excluded from the scope of the Directive and just regulated by the national laws, 

would be appropriate. However, national laws seem to vary with regard to the 

question whether in such a case damages would be recoverable. 

 

Question J2: Should the guarantee be automatically extended in case of repair of 

the goods to cover recurring defects? 
 

In general, option 2 seems preferable. If a defect occurs shortly before the end of the 

two year period, there is a risk that the seller might only carry out a sloppy repair that 

is sufficient to ensure that the goods will work for the remainder of the period, instead 

of undertaking to repair the goods properly. Thus, there should be an extension of the 

period for a further two years, but only in respect of the same defect. The likelihood 

that there will be repeat extensions of the period beyond the reasonably expected 

lifespan of the goods, is small. It should be noted that a similar question may also 

occur in case of replacement, if there is a recurring defect.  
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Question J3: Should specific rules exist for second hand-goods? 

 

About 15 Member States have such a rule, about 10 Member States do not. Hence, 

there seem to be good reasons for both options. A slightly prevailing argument for 

maintaining the possibility to agree a one year period for second-hand (better: “used”) 

goods could be that, for instance, a car dealer, might be prepared to accept an old used 

car in part-exchange more readily, if he could resell it with a shorter limitation period. 

 

Question J4: Who should bear the burden to prove that the defects existed 

already at the time of delivery? 

 

We have a preference for option 1, i.e. maintaining the status quo according to which 

during the first six months it is up to the business to prove that the defect did not exist 

at the time of delivery. An extension of the business’s burden of proof beyond the first 

six months (option 2) meets two objections: First, it has to be considered that proving 

the non-existence of a defect at the time of delivery may often be more difficult than 

proving the existence. Imposing such a burden of proof on the business for the entire 

duration of the legal guarantee could therefore cause an excessive disadvantage for 

the business.  

 

However, the rules on burden of proof do not only involve political decisions about 

allocation of risk or costs between the parties to a Sales Contract. Such rules also 

reflect general empirical experiences: If a defect arises during the first six months 

after the delivery it is more likely that the defect did already exist at the time of 

delivery than in those cases in which the defect arises towards the end of the two year 

legal guarantee period. Certainly one has to admit that the current period of six 

months is somewhat arbitrary. But this would also be the case for a five or seven 

month period. In general, drawing the line somewhere around the first quarter of the 

two year period seems reasonable. 

 

Question K1: Should the consumer be free to choose any of the available 

remedies? 

 

The comparative analysis of national law shows that there is not an entirely uniform 

approach among the Member States. In 21 Member States the consumers are obliged 

to request repair/replacement first and may ask for price reduction or termination of 

the contract only if the other remedies are unavailable. In contrast, in three Member 

States consumers enjoy a free choice between remedies and in two Member States 

there is a limited choice between the available remedies. 

 

Against this background we suggest that the consumer should be entitled to terminate 

the contract for any non-conformity that is not minor, without having to give the 

supplier the chance to repair or replace the goods, if (a) any further delay in obtaining 

conforming goods would be serious for the consumer; (b) the nature of the non-

conformity was such that it is unreasonable to expect the consumer to accept any 

repair or replacement by the supplier (in the Sales workshops of the CFR-Net, the 

example was used of food found to contain a dead mouse) or (c) there are several or 

recurring defects such that the consumer reasonably loses confidence in the goods.  
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There is a case for permitting the consumer to terminate the contract for any defect 

that is not minor without having to give the opportunity for repair or replacement 

provided that the consumer exercises his or her right within a short time of delivery. 

Consumers will seldom wish to exercise this right but the threat to do so can be a 

useful lever to use against a seller who is reluctant to repair or replace the goods. But 

this appears to be a minority position among Member States. 

 

Question K2: Should the consumers have to notify the seller of the lack of 

conformity? 

 

Option 3 seems preferable, i.e. eliminating the duty to notify. From a comparative 

perspective, the Member States are rather divided on this issue. While 16 Member 

States have opted for such a notification duty, 10 Member States have abstained from 

introducing it. On the one hand, one could argue that it is a question of fairness that a 

consumer shall lose the remedies for non-conformity if he or she remains inactive for 

too long a time after detecting a defect. On the other hand, it is questionable whether 

such a duty can effectively be implemented. In practice, it would be rather easy for 

the consumer to circumvent the notification duty by simply lying about when he or 

she detected the defect. In most cases it would be rather difficult for the business to 

prove that the consumer was not telling the truth about the time of detecting the 

defect. Thus, from a pragmatic perspective existing differences regarding the 

notification duty should be eliminated by simply abolishing such a duty. 

 

Question L: Should the horizontal instrument introduce direct liability of 

producers for non-conformity? 

 

This is a question of great difficulty. It would sometimes be easier for the consumer if 

he could exercise his remedies (in particular, the right to have the goods repaired or 

replaced) against the producer, since the producer may be resident in a jurisdiction in 

which it is easier for the consumer to make a claim that the jurisdiction where the 

seller is. However, simple producer liability would be of much less benefit than the 

right to bring a claim against any part of the producer’s network that operates in the 

consumer’s country of residence. This kind of “network” liability has already been 

imposed as a condition for exemption of selective distribution systems for motor 

vehicles. 

 

It is obvious that this kind of network liability cannot justifiably be imposed on any 

retailer who happens to sell the producer’s goods, since they might have no easy 

method of recouping their costs from the producer. It could realistically be imposed 

only on appointed distributors, dealers or repair agents. The extent of the “network” 

available to the consumer will thus depend on the arrangements made by the producer 

and the consumer would need to find these out before purchase. 

 

In these circumstances we think it would be more sensible to encourage producers (or 

where relevant importers into the EU) to establish EU-wide commercial guarantees on 

a voluntary basis. Many producers already do this. We think the Commission should 

take steps to encourage producers to offer a “Europe-wide” guarantee under which the 

producer would be obliged to ensure that the consumer can have non-conforming 

goods repaired or replaced by at one authorised representative of the producer in each 

Member State. The consumer can thus be reasonably confident that if he or she buys 
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goods with a “Europe-wide” guarantee he or she will be able to get the goods repaired 

or replaced in his or her country of residence. Should the producer sell goods under 

such a guarantee when it in fact has no such representative in the consumer’s Member 

State, or if during the guarantee period the producer ceases to have an authorised 

representative in the relevant Member State, the producer should be required to 

compensate the consumer in full for the additional cost and trouble caused. Possibly 

there should be further sanctions, such as triple damages, if the producer allowed the 

goods to be advertised as having a European guarantee when it had no representative 

in a particular state or if, after it has ceased to have a representative, it fails to appoint 

one or to make alternative arrangements within a reasonable time. 

 

Question M1: Should a horizontal instrument provide for a default content of a 

commercial guarantee? 

 

Yes (option 2). If it does not, consumers may be misled by advertisements of the 

goods as being “guaranteed” when in fact no guarantee terms are specified. 

 

Question M2: Should a horizontal instrument regulate the transferability of the 

commercial guarantee? 

 

We have a preference for option 3: The horizontal instrument should provide for the 

transferability of the commercial guarantee only as a default rule. It would be 

incompatible with the voluntary nature of a commercial guarantee to make it 

mandatory that it is transferred to a subsequent buyer or other owner (e.g. a donee) of 

the goods. However, the guarantee should be treated as transferable (and Member 

States should be obliged provide that it shall be enforceable) unless the guarantee 

document states otherwise, since consumers are likely to assume that it is transferable. 

This consumer perception is entirely reasonable. It is normally a matter of 

indifference to the producer or seller who it is that brings the guarantee claim, 

provided the guarantee period has not expired and the producer or seller is only 

exposed to claims from only one person – the owner – at a time. 

 

Question M3: Should the horizontal instrument regulate commercial guarantees 

limited to a specific part? 

 

Option 3 is preferable, i.e. the horizontal instrument should require the guarantee to 

specify which specific parts are covered by the guarantee. By default the guarantee 

should apply to every part of the goods. 

 

Question N: Is/are there any other issue(s) or area(s) that require(s) to be 

explored further or addressed at EU level in the context of consumer protection? 

 

As already mentioned, differences in pre-contractual information obligations (in 

particular in the field of e-shops and other forms of distance selling) do constitute a 

very effective and – also from the viewpoint of consumer protection – unnecessary 

barrier to trade. Although it may not seem possible to entirely remove this barrier to 

trade in the course of the consumer acquis review exercise, it should be very carefully 

considered by which short term measures progress may be achieved.  For instance, 

businesses could be provided with a set of forms they can use Europe-wide in order to 
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fulfill certain information obligations. The most striking example would be a form for 

the information on the right of withdrawal, which could be drafted on the basis of the 

experiences made in several Member States. 

Another important issue is the uncertainty whether B2C contracts concluded at an 

ebay style auction fall under the Distance Selling Directive. In the course of the 

consumer acquis review this issue should be clarified in the sense that such contracts 

are covered and the consumer consequently has a right of withdrawal. 

 

Finally, it should be noted that there are many issues, where non harmonised 

provisions of the general law of obligations can result in differences of consumer 

rights and in barriers to trade following from that. For example, there are rules on the 

unravelling of a contract which has been “rescinded” because of non-conformity of 

the goods delivered (cf. Art. 3 (2) Consumer Sales Directive; “rescinded” preferably 

to be replaced by: “terminated”). This subject is usually regulated in the frame of 

national provisions on general contract law or by more general rules on restitution or 

unjust enrichment. The same is true for the general rules on tort which may overlap 

with contract law provisions giving rights to consumers in case that a defective good 

delivered under a contract causes damage. This is the reason why the academic works 

for the Draft Common Frame of Reference also include, among others, materials on 

unjustified enrichment or tort law. These materials allow to assess where interferences 

may occur and to avoid that the reviewed EC consumer law rules will be disturbed or 

undermined by national provisions on extra-contractual matters.  
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ANNEX 

 

Overview of the Comparative Analysis of Member States’ Law 

 

The table below provides a brief overview of the results from a comparative analysis 

of the legislation of 25 Member States (excluding the laws of Bulgaria and Romania 

which are currently being analysed) regarding the issues raised in the Green Paper. In 

some cases, information on Bulgaria and Romania, which is already available, has 

been included. For a more comprehensive comparative analysis see the briefing paper 

prepared for the European Parliament in April 2007.
10

 

 

 

 

Question Content Situation in the Member States 

Integration into the Civil 

Codes (e.g. CZ, DE, NL, 

LT) 

Integration into a 

Consumer Code: ( e.g. 

BG
11

, FR, FI, IT, LV, LT, 

SL) 

Adoption of specific laws 

(e.g. CY, IE, PL, PT, RO, 

SE, UK) 

A1 General legislative 

approach 

 

 

 

 

 

 

Different methods have 

been used by the Member 

States, e.g.: 

 

 

 

Mixed approach (e.g. AT, 

BE, EE, EL, LU, MT, SK, 

ES) 

A2 Scope of a Horizontal 

Instrument 

 

In contrast to the CISG (Convention on Contracts for 

the International Sale of Goods, Vienna 1980), the 

national legislations do not distinguish between  

national and international transactions. The question 

about the application of the law concerns the rules of 

the international private law (conflict of laws). 

A3 

 

Degree of harmonisation 

 

The Member States have extensively made use of 

minimum clauses.  

B1 Definition of “consumer” 

and “professional” 

 Uniform definitions
12

 : e.g. AT, CZ, 

DE, FI, IT, LV, LT, SL, ES 

                                                 
10

 The briefing paper is available (in French) on the website of the European Parliament: 

<http://www.europarl.europa.eu/comparl/imco/studies/0705_consumeracquis_fr.pdf>. 
11

 A legislative proposal concerning the reform of the Consumer Code has been presented. 
12

 Applicable in several areas. 
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Non-uniform definitions: e.g. CY, 

HU, IE, LU, UK 

Extension of the scope of application 

by broadening the notion of 

consumer, e.g.: 

Inclusion of legal persons : e.g. AT, 

BE, CZ, DK, EL, ES, FR, HU, SK 

Inclusion of the final consumer : ES, 

EL, HU, LU 

Inclusion of employees: DE 

 

 

Consumer 

Different approaches regarding 

transactions for mixed purposes 

  

Professional Uniform definition : AT, CZ, FI, DE, 

IT, LT, LV, SL, SK 

B2 

 

Consumers acting through 

an intermediary 

 

In many Member States, there exists a bias to protect 

the consumer if the other consumer is represented by 

an intermediary, e.g. in DK, IT, and PT in case of the 

resale of a timeshare right.  

C 

 

Introduction of a general 

clause of good faith and fair 

dealing 

 

Different traditions coexist in the Member States: 

Many continental legislations include one general case 

on bona fide, whereas no such clause exists in the 

common law tradition. Cf. the analysis of Reinhard 

Zimmermann and Simon Whittaker « Good Faith in 

European Contract Law ». 

excluded AT, CY, EE, EL, DE, HU, IE, IT, LT, NL, 

PL, PT, SK, ES, UK (15) 

D1 

 

Extension of the scope of 

the unfairness test to 

negotiated terms 

 
Not 

excluded 

BE, CZ, DK, FI, FR, LU, LV, MT, SL, SE 

(10) 

Black list (the clause is 

always abusive) 

AT, BE, CZ, EE, EL, LV, 

LT, LU, MT, SL, ES (11) 

Grey list (rebuttable 

presumption of an abusive 

character) 

CY, FR, IE, PL, RO, SK, 

UK (7)  

Combination of the black 

and the grey list 

DE, HU, IT, NL, PT (5) 

D2 

 

The legal effects of the list 

of unfair terms 

 

 

 

List not transposed DK, FI, SE (3) 

D3 

 

Scope of the unfairness test: 

price and subject matter of 

the contract 

Price and main 

object of the 

contract mentioned 

AT, DK, EL, LV, LU, SL, ES, 

SE (8)  
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  Price and main 

object of the 

contract  

not mentioned  

BE, CY, CZ, EE, FI, FR, DE, 

HU, IE, IT; LT, MT, NL, PL, 

PT, SK,UK (17) 

E 

 

Contractual effects of the 

failure to provide 

information 

 

Different traditions coexist in the Member States: 

nullity and other general rights of recourse, penalties 

or administrative sanctions, action for cessation, non-

opposability of the contract by the consumer. 

Directive 85/577 (7 days): 

Important differences exist in the Member States 

concerning the time limit for the right of withdrawal 

[10 different time limits], but also concerning the 

calculation of the time limit for consideration [be it 

days or be it working days] from 7 days to 10 working 

days or 15 days. 

In detail, for the time limits counted in days : 7 days 

(CZ, IE, FR, ES), 8 days (NL), one week (AT), 10 

days (PL), 14 days (CY, DK, EE, FI, LV, PT, SE), 

two weeks (DE) and 15 days(MT, SL) ; for the time 

limits counted in working days:  7 working days (BE, 

LT, LU, RO, SK, UK), 8 working days (HU) et 10 

working days (EL, IT). 

F1 

 

Length of the cooling off 

periods 

 

Directive 94/47 (10 days):  

Important differences exist in the Member States 

concerning the time limit for the right of withdrawal 

[6 different time limits], but also concerning the 

calculation of the time limit for consideration [be it 

days or be it working days] from 10 days to 15 

working days or 15 days. 

In detail, for the time limits counted in days : 10 days 

(DK, EE, FI, FR, EL, IE, LT, LU, MT, NL, PL, RO, 

SK, ES, SE), 14 days (AT, LV, UK), two weeks (DE) 

and 15 days (CY, CZ, HU, SL) ; for the time limits 

counted in working days: 10 working days (IT, PT) 

and 15 working days (BE). 
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  Directive 97/7 (7 working days) :  

Important differences exist in the Member States 

concerning the time limit for the right of withdrawal 

[8 different time limits], but also concerning the 

calculation of the time limit for consideration [be it 

days or be it working days] from 7 days to 15 days. 

In detail, for the time limits counted in days: 7 days 

(FR), 10 days (PL), 14 days (CY, CZ, DK, EE, FI, 

LV, PT, SE), two weeks (DE) and 15 days (MT, SL); 

for the time limits counted in working days: 7 working 

days (AT, BE, BG, ES, IE, LT, LU, NL, SK, UK), 8 

working days (HU), 10 working days (EL, IT, RO). 

Directive 85/577 

Written form : AT, CY, CZ, IE, LV, LT, PL, SL, SK, 

UK (10) 

Text form : DE13 (1) 

Registered letter with return receipt : BE, FR, EL, IT, 

LU, RO (6) 

Return of goods
14

 : DE, FI, ES (3) 

No formal requirements: DK, EE, FI, HU, NL, MT, 

PT, ES, SE (9) 

Directive 94/47 

Written form : AT, CY, FI, EL, HU, LT, LV, PL, RO, 

SL, SK, UK (12) 

Text form : DE15 (1) 

Registered letter : BE, LU, MT (3) 

Registered letter with return receipt : IT, FR, PT (3) 

No formal requirements : CZ, DK, EE, IE, NL, ES (6) 

Directive 97/7 

Written form : CY, EL, LT, PL, SK, UK (6) 

Text form : DE16 (1) 

F2 

 

Modalities of exercising the 

right of withdrawal 

Registered letter : IT (1) 

                                                 
13

 « Textform » § 126b BGB, which also authorises the composed text on all other durable mediums. 
14

 Furthermore, in the following Member States, it is possible to withdraw by returning the goods. 
15

 « Textform » § 126b BGB, which also authorises the composed text on all other durable mediums. 
16

 « Textform » § 126b BGB, which also authorises the composed text on all other durable mediums. 
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Return of goods
17

 : DE, FI, SL (3)   

No formal requirements : AT, BE, BG, CZ, DK, EE, 

ES, FI, FR, HU, IE, LU, LV, MT, NL, PT, RO, SL, 

SE (19) 

Directive 85/577 

costs: direct costs of the return of goods : e.g. DK, IT, 

DE (if the goods cost less than 40 €) 

Time limit for reimbursement : only some States have 

expressly laid down time limits: e.g. 14 days : PL ; 15 

days : SK ; 30 days : PT, IT, EE, SE 

Directive 94/47 

costs: Many dispositions differ between the Member 

States, e.g..: 

No costs: BE, CY, DK, LT, NL, PT, ES, UK (8) 

As in the directive
18

: CZ, LU, RO, SE, EL (5) 

Only the costs of entering into the contract : HU, IT, 

PL, SL (4) 

Only the costs connected with withdrawal : SK, LV 

(2) 

Directive 97/7 

Costs: The majority of the Member States have 

correctly transposed the directive ; no transposition in 

Lithuania  

F3 

 

Cost imposed on consumers 

in the event of withdrawal 

Time limit for reimbursement : The majority of the 

Member States have correctly transposed the 

directive, several Member States have decided for a 

time limit that is too short : e.g. CY (without a time 

limit), LT, SK, SL (15 days). 

G1 

 

General contractual 

remedies 

 

Only the directives 90/314 (right of compensation) 

and 99/44 (action for conformity of goods, reduction 

of price, termination of contract, but no right of 

compensation) envisage sanctions for failure to fulfil 

the contract. Concerning the other directives, general 

contractual rights of compensation issued by national 

community law, serves to protect the consumers. 

G2 General right to damages 

 

On the community level, only the directive 90/314 

envisages a right of compensation for a failure to 

                                                 
17

 Furthermore, in the following Member States, it is possible to withdraw by returning the goods. 
18

 Art. 5 para 3 : «..he may be required to defray, where appropriate, only those expenses which, in 

accordance with national law, are incurred as a result of the conclusion of and withdrawal from the 

contract and which correspond to legal formalities which must be completed before the end of the 

period referred to in the first indent of paragraph 1. » 
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 comply with contractual obligations. Concerning the 

other directives, the Member States apply their 

regulations of community law on compensation. Cf. 

Aubert de Vincelles/Rochfeld, Les sanctions de 

l’inexécution du contrat, p. 37 et seq. 

Several Member States have broadened the scope of 

application on other types of contracts: 

Extension on contracts over the delivery of services : 

HU, SL 

Extension on the exchange : NL 

Extension on immovable goods: AT, NL 

H1 

 

Types of contracts to be 

covered 

 

The extension of the scope of application on contracts 

about downloads of online music is a political 

question. 

Second-hand 

goods excluded 

FI, FR, DE, HU, EL, ES, RO, SE, 

UK (9) 

H2 

 

Second-hand goods sold at 

public auctions 

 
Second-hand 

goods not 

excluded 

AT, BE, CY, CZ, DK, EE, IE, IT, 

LV, LT, LU, MT, NL, PL, PT, SK, 

SL (17) 

I1 

 

Definition of delivery 

 

There is no definition in the directives. Some Member 

States have envisaged an express definition: e.g. 

France and Belgium, cf. Art. 1604 French Civil Code: 

«La délivrance est le transport de la chose vendue en 

la puissance et possession de l'acheteur.» (The 

delivery means the transfer of the goods sold to the 

 possession of the buyer) In the other Member Sates 

case law definitions exist. 

I2 Passing of risk 

 

This question is close to the definition of the term 

delivery. There is no definition in the directives. 

Different solutions exist in the Member States:  

- at the moment of the conclusion of the contract  

- at the moment of delivery, e.g. in Germany §§ 434, 

446, 447, 474(2) BGB 

J1 

 

Time limits for lack of 

conformity 

 

Several Member States have chosen to insert the 

dispositions expressly. In many States, this result was 

obtained by making use of community law.  

- the period of prescription is expressly suspended: 

e.g. CZ, HU, MT, SK, ES 

J2 Specific rule on recurring 

defects 

 

No specific regulation concerning the recurring 

failures. In some Member States, this question has 

caused problems which need to be solved before the 

tribunals, e.g., in Germany, Bundesgerichtshof 

(Supreme Court), decision of 5 October 2005 – VIII 
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ZR 16/05. 

Yes AT, BE, CZ, CY, DE, IT, HU, LU, PL, PT, 

SK, SL, ES, RO, SE (15) 

J3 Specific rule on second-

hand goods 

 
No DK, EE, FI, FR, EL, IE, LV, LT, MT, NL, UK 

(11) 

Option 1 (status quo) Option 2 No 

transposition 

J4 Burden of proof 

 

AT, BE, CZ, CY, DK, 

EE, DE, FI, FR, EL, HU, 

IE, IT, LV, LU, MT, NL, 

PL, SK, SL, ES, RO, SE, 

UK (24) 

PT (1) LT (1) 

Status quo (first 

remedy/substitute) 

AT, BE, CZ, CY, DK, 

EE, FI, FR, DE, HU, IE, 

IT, LU, MT, NL, PL, RO, 

SK, ES, SE, UK (21) 

Free choice EL, LT, PT (3) 

K1 Modification of the order in 

which remedies may be 

invoked 

 

Limited choice LV, SL (2)  

Yes CY, DK, EE, FI, HU, IT, LT, MT, NL, PL, 

PT, SK, SL, ES, RO, SE (16) 

K2 Notification of the lack of 

conformity 

 
No AT, BE, CZ, FR, DE, EL, IE, LV, LU, UK 

(10) 

Direct liability BE, FR, PT, LV, LT (5) L Direct producers’ liability 

for non-conformity 

 The other Member States do not envisage direct 

producer’s liability in case of non-conformity. 

M1 Introduction of default rules 

on the content of the 

commercial guarantee 

 

The sanctions that are envisaged by the directive 

98/27 concerning cessation have to be exercised by 

the Member States in general principles of law.  

M2 The transferability of the 

commercial guarantee 

In general, transferability of commercial guarantee is 

possible by virtue of national community law. 

M3 Commercial guarantees for 

specific parts 

 

It is probable that consumer protection is guaranteed 

by national dispositions concerning abusive clauses. 

Accordingly, the clauses have to be composed clearly 

and comprehensibly. If a guarantee does not indicate 

which elements are covered, such a clause is not clear 

and comprehensible, which will lead to the application 

of the sanctions mentioned above.  

 


