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Green Paper on the Review of the Consumer Acquis1 
Opinion of the Luxembourg Consumers’ Association (ULC)  

 
 

1. Observations on the objective and status of the Review 
  
(a) The primary objective of a review of the principal EC Directives is to achieve a real 
consumer internal market, which the Commission feels is hampered by fragmentation of 
the existing regulatory environment and failure to adapt to technological progress. It is 
the view of the ULC that the acquis communautaire has in fact permitted the emergence 
of a real body of consumer law and that without this European legislative thrust national 
consumer protection would be less advanced almost everywhere, not excepting 
Luxembourg. Our country was one of the first to adopt (in 1983) a consumer protection 
law. Since then, our legislation has developed largely via EC Directives. Any review of 
the consumer acquis must avoid focusing solely on cross-border transactions within the 
EU (pointing the finger at the obstacles to transactions and excessive costs, which 
moreover are not documented in the survey-based Green Paper), without raising the 
question of the domestic impact within the individual Member States. This is all the 
more necessary since most B2C transactions, even via the Internet, take place within 
national borders. This is not a failure of the internal market, but the natural outcome of 
considerations that have nothing to do with differences in rules from one country to 
another. If the consumer is hesitant to buy from a business located in another country, it 
is because of practical matters like speed of delivery, possibility of exchange, 
reimbursement in case of cancellation, ease of access to after-sales service, and so on. 
Direct contact remains a key element of consumer confidence in the supplier!   
 
(b) As far as the ULC is concerned, the primary objective of the review ought to be a 
codification on the basis of established law, meaning that what is needed is coherence, 
better legibility, and a judicious simplification of the existing law on the Community 
level. Our Government initiated this objective last year (in response to repeated demands 
from the ULC) and is intending to present a consumer code bill before this year is out. 
The Luxembourg support committee working on the future consumer code has opted for 
a mixed approach, namely a horizontal instrument combined with vertical action for 
particular problems. The ULC therefore supports the Green Paper’s option II, but fears 
that this indispensable reform of existing Community law may be hampered by the many 
suggestions for major amendments to existing Directives or even for the inclusion of 
principles drawn from the common law. The ULC is particularly surprised that the Green 
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Paper raises the subject of substantial changes to the Consumer Sales Directive, given 
that it is a recent text that has been transposed with difficulty into the national law of 
many countries and that the Commission’s implementation report has only just been 
published2. This Directive has proven in practice to be of fundamental importance, as it 
has made consumers in all countries realise that they have a certain minimum degree of 
legal protection and are not at the mercy of the commercial guarantees alone. By re-
opening the discussion on possible substantive amendments, concerning aspects on which 
no agreement could be found at the time (notably by the Council under the presidency of 
Luxembourg), the Commission has already sparked a reaction from the professionals that 
may threaten the serenity necessary for the codification of the existing acquis in the 
interests of all. The first thing the Commission ought to do is to see that all the incorrect 
transpositions of Directive 1999/44/EC that it has been able to identify are corrected as 
rapidly as possible. This includes, for example, Luxembourg’s provision that “the 
consumer cannot challenge a defect that he was or ought to have been aware of at the 
time of delivery. Consequently, the consumer may lose all his rights relating to apparent 
defects that he ought to have discovered unless he refuses the goods on the spot”3, an 
infringement that the ULC has raised with the Luxembourg authorities to no avail. There 
is no reason at the moment to envisage substantial amendments to the Directive, given 
that the Commission has not shown that subsisting national differences affect the smooth 
operation of the internal market.  
 
(c) Although the Commission implies that the review could result in substantial 
amendments to certain Directives, it specifies that financial services will probably be 
treated separately (“ …the Commission will examine to what extent any follow-up 
legislation will apply to financial services …” 4). This prudence is understandable in the 
light of past experience, and particularly the impossibility of including these services in 
the Distance Selling Directive, and thus necessitating a separate instrument. Nevertheless, 
the failure to complete the internal market has been singled out for particular attention in 
this sector (note the stated objectives of Commissioners McCreevy and Kuneva, the 
debates in the European Parliament, the massive presence of representatives of financial 
institutions in the Common Framework of Reference on contract law working groups). It 
is true that it has proved to be particularly difficult to reach an agreement on greater 
harmonisation in the sphere of B2C financial services, as is evident from Directive 
2005/29/EC on unfair commercial practices5 and the work in progress on the review of 
the Consumer Credit Directive. 
   
(d) The Commission also confirms its intention to treat e-commerce as a special case, 
with its insistence that “the follow-up to the Green Paper should not prejudice the 
operation of the internal market clause of the e-commerce Directive”.6 In plain language, 
                                                 
2 COM(2007) 210 final, 24 April 2007 
3 Implementation report, p. 6, second last paragraph. 
4 Green Paper, page 5, paragraph five. 
5 “ Financial services and immovable property, by reason of their complexity and inherent serious risks, 
necessitate detailed requirements… For this reason, in the field of financial services and immovable 
property, this Directive is without prejudice to right of Member States to go beyond its provisions to protect 
the economic interests of consumers…” (recital (9)) 
6 Green Paper, page 5, paragraph three. 
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the Commission has no intention of reviewing the internal market clause of Directive 
2000/31/EC, which means that, barring certain exceptions (most notably contractual 
obligations relating to consumer contracts), professionals are only required to respect the 
rules of their home country given that other countries cannot impose their stricter rules 
except in the form of safeguard clauses.7 The ULC is perfectly well aware that what the 
Commission wants is to preserve what may be the only case where it has managed to 
secure the adoption of the internal market clause that it is once again presenting as an 
option in the present Green Paper. 
  
The ULC notes that transposition of the e-commerce and Distance Selling Directives has 
given rise to difficulties and lack of coherence. There is therefore a real need to review 
these disparate provisions as a follow-up to the Green Paper, being careful of course to 
ensure the highest level of consumer protection. The ULC is seriously concerned about 
the way e-commerce is always handled as a special case, and treated in a way that is 
particularly favourable to businesses, because the full development of the internal market 
is dependent on this. It is obvious that B2C e-commerce is growing rapidly and 
facilitating distance shopping, which means that the traditional consumer protection rules 
for all types of distance selling (catalogue selling, etc.) must be observed and that specific 
provisions (notably relating to security of payments, Internet auctions, software and 
intellectual property, …) must be harmonised on the Community level as a matter of 
urgency.  The ULC concludes that special and urgent attention needs to be paid to e-
commerce, and refers particularly to the working document published by the European 
Parliament on consumer confidence in the digital environment.8 The ULC notes that the 
modus operandi of e-commerce sites is one of the principal sources of legal uncertainty 
in the domain of consumer contracts in the current discussions on the draft EC Regulation 
on the law applicable to contractual obligations (Rome I).  
 
(e) The Green Paper states that “the review will not affect Community rules on the 
conflict of laws…” and refers to the current discussions on the proposals for Regulations 
on the law applicable to contractual obligations (Rome I) and that applicable to non-
contractual obligations (Rome II).9  The ULC deeply regrets that the Green Paper refuses 
to discuss the close link between these proposals and the options relating to applicable 
law (notably the principle of the professional’s home country) proposed in the Green 
Paper. The Commission cannot deny that the legal principle that emerges from the work 
on Rome I, namely “a conflict rule on consumer contracts consisting of applying only the 
law of the place of the consumer’s habitual residence under certain conditions” would 
be stripped of substance if the Directives under review were to apply the contrary 
principle by which “businesses established in other Member States would only have to 
comply with the rules applicable in their home country”. By proposing the country of 
origin principle as an option, the Commission is implying that the effects of Article 5 
(consumer contracts) of the proposed Rome I Regulation could be set aside again when 

                                                 
7 Cf Article 3 of Directive 2000/31/EC 
8 IMCO working document, 19 October 2006, rapporteur Mme Z. Roithova. 
9 Green Paper, page 5, paragraph four. 
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the consumer Directives are reviewed, under Article 2210 of the future Regulation.  In this 
sense, the Green Paper’s assertion that “the review will not affect Community rules on 
the conflict of laws…” seems to us to be totally misleading! Nor are we the only ones to 
insist on a close link between the consumer acquis and the rules of private international 
law, and we cite in this regard Prof. Dr. Hans Schulte-Nölke’s report to the European 
Parliament’s hearing on the Green Paper.11   
 
2. Possible options for the future 
  
(a) As we have said, the ULC prefers the mixed approach (option II) proposed by the 
Commission for all consumer contracts, whether domestic or cross-border. It is, 
however, premature to cite as a reference the UCP Directive that has introduced a “more 
integrated, “horizontal” approach” until this important Directive has been transposed and 
an implementation report on the related practical experience is available. It is true that the 
aim is to achieve fuller harmonisation by not allowing Member States to retain or 
introduce consumer protection rules that are stricter than those laid down at Community 
level. In this regard, the Directive speaks of “uniform rules” and a “single regulatory 
framework based on clearly defined legal concepts”. Agreeing on the Community level a 
Europe-wide black list of “commercial practices which are in all circumstances unfair” is 
something that the ULC has long sought, but the Community legislator must identify and 
describe sufficiently precisely the unfair and aggressive practices that are most 
detrimental to consumers, and particularly the most disadvantaged population groups 
(children/youths, the elderly, immigrants, the handicapped). This is not the case with the 
black list of Directive 2005/29/EC.  
 
In any case, this approach to so-called full harmonisation does not harmonise the system 
of national sanctions (administrative, punishable offences / technical offences, 
contractual / quasi-contractual penalties,…), since “national courts and authorities will 
have to exercise their own faculty of judgement, having regard to the case-law of the 
Court of Justice – to wit taking into account social, cultural and linguistic factors in the 
country of the consumers concerned – to determine the typical reaction of the average 
consumer in a given case.”12  Hence the importance of applying, for acts of unfair 
competition, the law “of the country where competitive relations or the collective 
interests of consumers are, or are likely to be, affected.”13  Directive 2005/29/EC, 
however, provides only that “this Directive is without prejudice to the rules determining 
the jurisdiction of the courts”14, but does not state expressly that the Directive does not 
affect conflict-of-law rules, and notably those relating to non-contractual obligations 
(Rome II, in preparation). On the contrary, this Directive contains an ambiguous internal 

                                                 
10 “This Regulation shall not prejudice the application or adoption of acts of the institutions of the European 
Communities which, in relation to particular matters, lay down choice-of-law rules relating to contractual 
obligations ” 
11 IMCO, hearing of 10 April 2007  
( www.europarl.europa.eu/comparl/imco/public_hearings/default_en.htm ) 
12 Recital (18) of Directive 2005/29/EC 
13 Article 6 of the Common Position (EC) N° 22/2006 (Rome II), OJ C 289 E of 28.11.2006 
14 Article 3 (7) 
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market clause.15 In the view of the ULC, this is another fundamental querying of the 
undiscussed links between the review of the consumer acquis and the traditional rules on 
conflict of laws. The ULC has the feeling that the Commission is playing cat and mouse, 
and this is unacceptable.  
 
(b) Concerning the adoption of common horizontal definitions and the issues that 
should be covered by a horizontal instrument, the ULC supports the recommendations 
of the Consumer Law Compendium16 expressed in points: A (Creating common uniform 
definitions and basic rules for all consumer law directives) and B (Re-structuring the 
consumer acquis through a horizontal consumer protection measure) (see pages 745-748 
of the comparative analysis).  
  
In plain language, the recommendation is for the adoption of common horizontal rules 
concerning:  
- the definition of “consumer” 
- the definition of “professional” 
- certain technical definitions such as “in writing” and “lasting support”  
- certain basic information obligations common to the Directives regulating contractual 
matters  
- general rules for the withdrawal period, the modalities of exercising the right of 
withdrawal, and its effects and consequences 
- a rule making consumer rights mandatory (no waiver possible) 
- consumer rights with regard to choice-of-law clauses. 
  
The ULC refers to point B of the recommendations, which sets out in detail the content 
suggested for horizontal provisions. 
    
(c) Degree of harmonisation: In a European Union of 27 countries, it is harder than ever 
to agree on full harmonisation. Current discussions on the review of the Consumer 
Credit Directive show, moreover, that even for common (fully harmonised) provisions it 
is necessary to leave a significant margin of application in the different countries, which 
will inevitably result in different levels of consumer protection. As far as the only 
consumer harmonisation proposal currently on the table is concerned, all the lessons 
learned from the deliberations in the Council17 ought to be applied in the context of the 
Green Paper18. That exercise not only permits an estimation of the potential and the limits 
of full harmonisation, but also confirms the rejection of the mutual recognition clause 
proposed by the Commission for aspects still insufficiently harmonised. Point taken!   
 
The other option proposed by the Commission is to combine minimal harmonisation 
with a mutual recognition clause, meaning that countries “would not be entitled to 
impose their own stricter requirements on businesses established in other Member States 

                                                 
15 Article 4 
16 http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/index_en.htm  
17 Awaiting second reading in the European Parliament  
18 Whether or not financial services are included in the follow-up legislation to the Green Paper is of little 
importance. 
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in a way which would create unjustified restrictions to the free movement of goods or to 
the freedom to provide services”. In our view, this approach should be construed as 
corresponding to the current legal principles combining the convergence of national rules 
through the Directives (common base) and observance of primary law (basic rules of the 
Treaty); this means that any national rule establishing greater consumer protection that 
raises an obstacle to intra-Community trade (which must first be proven) can be justified 
(and therefore retained) as being proportionate to and not discriminatory against essential 
consumer protection. Since its fundamental decisions in the cases of Cassis de Dijon and 
Keck & Mithouard, the case-law of the Court of Justice has confirmed that these tests are 
as necessary as ever. It is up to the European Commission to make a more determined 
effort to see that test cases are cleared up quickly and get on with its task of clarifying the 
law of the internal market via Communications.19  
 
As for the principle by which “businesses established in other Member States should only 
be required to respect the rules of their home country”, the Commission itself says in its 
proposed Rome I Regulation that such a solution would be incompatible with the high 
degree of consumer protection required by the Treaty.20  
 
3. Specific questions 
  
Bearing in mind our analysis emphasising codification on the basis of established law and 
asking for fundamental clarifications (especially on applicable law), the ULC reserves its 
position on the many options for substantive amendment to existing Directives, 
particularly those relating to the sale of consumer goods.  
 
The ULC confines itself at this stage to certain aspects in the light of its concrete 
experience:  
 
(a) Role of intermediaries (Question 4.2): The review ought to address the crucial 
question of the chain of responsibilities (contractual and other) between suppliers and 
their intermediaries, who play an essential role in the smooth operation of the internal 
market, especially in the field of services (travel agencies, financial services brokers, etc.) 
Depending on whether these intermediaries are supposed to be acting in the name of the 
professional or, conversely, as agents of the consumer, the legal implications (particularly 
in case of dispute) are radically different. The ULC has insisted that the legal position of 
intermediaries be clarified in the Rome I Regulation.  
 
(b) Concepts of good faith and fair dealing (Question 4.3): These are general principles 
of law that are not specific to consumer contracts and cannot guarantee a more uniform 
application of consumer law, as was underlined, notably by national judges, during the 
Common Framework of Reference working group dealing with this subject.  
 
(c) Unfair terms (Questions 4.4 to 4.6):  Since 1983 Luxembourg consumer protection 

                                                 
19 Cf Internal Market Services Directive, position paper by Prof. M. Fallon in the European Law Court 
Reports  N° 136, February 2007  
20 COM(2005) 650 final, 15 December 2005, p. 6 of the explanatory statement 
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law (including the law on unfair terms) has applied equally to non-negotiated and 
individually negotiated terms, without affecting the smooth operation of the market. 
Following the example of the Unfair Commercial Practices Directive, it would be useful 
not only to agree on a Europe-wide black list, but also to identify and include particular 
terms for such highly sensitive sectors as timesharing and even financial services.  
 
(d) Information requirements (Question 4.7): We agree with the recommendation of the 
Consumer Law Compendium that the sanctions for failure to comply with these 
obligations should be harmonised by the horizontal instrument. The proposed review of 
the Consumer Credit Directive shows, alas, how difficult it is to come to any agreement 
on this question, and it is very probable that it will end up being left to the individual 
countries – which means no progress in the convergence of legal rules even though 
harmonisation of material provisions without harmonisation of their legal effects scarcely 
increases legal certainty within the single market.  
 
(e) Right of withdrawal (Questions 4.8): Everyone, including the professionals, is in 
favour of coherent and harmonised provisions, including provisions covering the 
modalities and costs of the exercise of this right. The ULC would opt for a reasonable 
period of 14 business days (as proposed by the Common Framework of Reference and 
already in effect in Germany), combined with a harmonised provision precluding any 
payment or down payment during the cooling-off period. This system would considerably 
increase both consumer confidence and consumer protection within the internal market.   
 
(f) General contractual remedies and general right to damages (Questions 4.9, 4.10):  
The ULC thinks it inopportune to raise these questions, which in principle are matters of 
common law. They should be considered in the global context of the Common 
Framework of Reference on contract law, but not addressed specifically in the context of 
the review of the consumer acquis. Like the options relating to the amendment of the 
Consumer Sales Directive, these are questions that allow the professionals to accuse the 
Commission of wanting to make consumer law even more stringent, while to the ULC it 
seems, on the contrary, that the basic options proposed in the consultation exercise 
suggest that the Commission wants to reduce consumer rights in the interests of the 
internal market. 
 
In sum, the ULC finds that the Green Paper offers no valid reason for challenging the 
traditional legislative convergence approach, that is, the adoption of a common minimum 
consumer protection base authorising the Member States to go beyond its provisions 
(while respecting the principles of the Treaty and case-law) and the application of the law 
of the place of the consumer’s habitual residence whenever the consumer has been 
approached in his own country (under reserve of the application of rules offering greater 
protection in the law of the country of the supplier).  
   
30 April 2007 


