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Question A 1 
The approach to adopt is one which best sits all interests involved, particularly 
consumers. One suspects the Commission might prefer Option 2 because its job and 
the job of monitoring transposition would be easier under it.  
 
However, retailers and consumer probably find it easier to cope with laws which 
specifically adders their sector. A general law which requires specialised advice to 
find out how it impacts on a specific contract or industry is far less attractive to both 
consumers and retailers and makes it more difficult for consumers to assert rights 
based on it.  
 
If ease of consumer assertion of rights is a key priority (and one assumes it is)  then as 
between the advantages and disadvantages of the vertical and other approaches, the 
advantage to consumers of Option 1 outweighs the advantage to the Commission (or 
of legal purists) of Option 2. The Commission will find it easier to live with the added 
administration of continuing the vertical approach (Option 1) than retailers and 
consumers would in coping with the non-industry specific approach in Option 2. 
 
 
Question A 2 
If I understand this Question correctly, Option 1 is the best approach to take to this 
question. Creating two separate legal regimes, one for domestic and one for cross 
border consumers, is unnecessarily complicated. Imagine a tourist buying goods and 
services while on holiday in another state? What regime would he/she operate under?  
 
Creating two separate regimes is about as divisive and subversive of the common 
market as one could imagine. 
 
 
Question A 3 



Option 3 is the better option. It was never desirable in the first place that less than full 
harmonisation was allowed in consumer directives and it only arose as a means of 
securing political compromise at a time when unanimity was the norm in the Council 
of Ministers. Now that majority voting exists on consumer matters in the Council of 
Ministers this expedient derogation should be left behind. 
 
Minimum harmonisation in consumer matters conflicts with the fundamental principle 
of equality on which the Community is predicated.   
 
 
Question C 
Option 2 seems preferable but only because the concept of good faith is too vague and 
difficult to operate in practise before judges who are not familiar with it. This is 
especially true of lower court judges in common law jurisdictions like Ireland. Such 
judges are often not accustomed to or comfortable with its use in consumer law 
matters, even though it has been part of the unfair terms law for many years.    
 
Fairness tests require evaluation of all relevant circumstances. This can take a lot of 
court time, can saddle consumers with the burden of producing expert evidence, and 
even without expert evidence will result in lengthy hearings. The court will then have 
to rationalise a conclusion. Lower court judges (who are the ones most likely to have 
to do this) seldom have the time or inclination for this and are in any event more 
accustomed to and comfortable dealing with disputes as factual matters and not as 
legal ones.  
 
Nonetheless, as a concept, a good faith test can be valuable but only if it is broken 
down by Community legislation into clear understandable elements and its 
significance spelt out for specific industries/specific types of contract, like travel 
contracts. This would make it more likely that it will work in lower courts 
 
Contrary to what is suggested in Para 4.3 of the Green Paper (that an overarching duty 
of good faith would provide a tool for guidance for courts), when a judge is 
confronted with a vague good faith test which he/she is wary or uncertain of, the 
judge is likely to play safe and rely on traditional understandings of what is/seems 
legally correctly and quite often that will favour a retailer and not a consumer. The 
typical traditional understanding of judges in consumer disputes still is – what did the 
parties agree to? Asking did the retailer act in good faith actually does not help 
consumers in lower courts much. 
 
Only a judge trained in consumer law and with some understanding of the 
significance of the weak bargaining power of consumers might usefully use a general 
good faith test.  
 
 
Question D 2 
Option 3 is definitely the better option. An indicative list is of little use before courts 
which do not have specialised consumer law knowledge. It is too difficult to convince 
a common law judge that circumstances fit inside an indicative list. A common law 
judge will parse the meaning of individual words (if they are bothered to do so). 



Although subject to the same tendency, a blacklist is still preferable because of its 
certainty and it leaves less wriggle room for sceptical judges. 
 
But careful thought needs to be put into the content of a blacklist. At present the 
indicative list is drafted too generally which again makes it harder to convince judges 
that a case falls inside it. The list should be made more industry specific.  
 
For example in the travel industry ferry companies use force majeure clauses too 
liberally to avoid legal liability for ferry cancellations (discussed further below). It is 
too hard to try to show a judge that such clauses are caught by the current indicative 
list. Matters will not improve by continuing to use horizontal terms in an indicate list. 
 
It should be possible to draw up a blacklist of specific contract term used by 
businesses that carry people and declare them to be always illegal. 
 
 
D 3  
Option 2 is preferable because it keeps the law out of the delicate almost intractable 
issue of whether I paid too much for what I got. If there was no misleading or 
fraudulent practise and the retailer is not making it difficult for the consumer to 
exercise his/her rights, it is ill-advised to get into issues like this. 
 
 
Question N Other Issues 
 
Basis of Liability under Article 5 of the Package Travel Directive 
There is significant uncertainty regarding claiming compensation for physical injuries 
under Article 5 of the Package Travel Directive. The basis of organiser liability (the 
kind of behaviour by a service supplier for which the organiser is liable) under Article 
5 (2) is unclear.  
 
In Ireland and the UK (Hone case) it appears the courts require an injured consumer 
to prove negligence/carelessness by the service supplier before the organiser will be 
liable. They say the organiser is only under a duty to take reasonable care for 
consumer safety. This in turn has led to a focus on whether compliance with local or 
other state standards is used to judge whether the local service supplier acted carefully 
or not. 
 
In Germany (Reitunfall II) by contrast this is not necessary. All that is required is for 
the consumer to prove an injury arising during delivery of a contract service and the 
onus then shifts to the organiser to avoid liability by bringing itself within any of the 
three indented defences. 
 
Ideally this divergence of view should have been resolved by a reference to the Court 
of Justice but this has not happened yet. The Commission should not await such a 
reference but should initiate a process that will lead to a redrafting and clarification of 
the basis of liability for organisers of package holidays. 
 
Related to this is the growing problem of divergent legal protections offered to 
package consumer and independent travellers. If injured on a holiday there is there 



danger that the independent traveller will in some jurisdictions have to prove fault 
while in the same jurisdiction the package consider will not have to do so. With the 
rise in direct internet bookings with service suppliers this divergence of legal protects 
will become more marked. The Commission should take the opportunity to examine 
the matter and produce reform proposals.  
 
Ideally both should be subject to the same rules as regards claims for compensation 
for personal injuries. 
 
 
Role of Competent Authority in enforcing Unfair Terms Directive 
There is a perception that the national authority in Ireland responsible under Article 7 
of the Unfair Consumer Contract Terms Directive has not been sufficiently resourced 
or pro-active in combating the use by retailers of unfair terms in standard printed 
consumer contracts. There are very few instances of the use of court proceedings to 
stop the use of unfair terms.  
 
In one complaint1 two lower court judges and the national consumer authority refused 
to consider as unfair a ferry company term that said in effect that a mechanical 
breakdown which forced the cancellation of a ferry crossing was force majeure. The 
ferry was new and all the circumstances which caused the mechanical breakdown 
were fully under the control of the ferry company and no one else. Still the ferry 
company, two courts and the state consumer body all agreed the breakdown was for 
reasons beyond its control. The ferry company was not in breach of contract2. It could 
refuse to carry out its basic promise and in consequence abandon a family in another 
state and have no further legal responsibility to them.  
 
Extraordinary! 
 
To address the weakness of national consumer authorities some measures should be 
considered. There should be a stronger obligation on such authorities to strictly 
protect against such standard clauses. This could be done by stipulating a positive 
obligation to monitor both generally and also for specific types of contract, ones 
which can leave consumers in a particularly vulnerable position, such as air, sea and 
rail passenger contracts This positive obligation could include an obligation on 
defined retailers to submit their contract for prior scrutiny (not approval) by the 
competent authority. 
 
Consideration should also be given to conferring on the Commission itself the 
power to intervene with certain inherently international consumer contract (again air, 
sea and rail contracts) to monitor content and force travel companies to stop using 
certain terms. A similar power of intervention (in this instance to revoke a licence) 
was recently proposed by the Commission to overcome state inactivity regarding 
airline operating licences3 

                                                 
1 Mc Donald v Brittany Ferries, Cork District Court 18.1.05;  Cork Circuit Court 31.5.05  
2 The ferry company did as a matter of its own choice re-route and pay some compensation to the 
family. 
3 Commission, Proposal for a Regulation on the common rules for the operation of air passenger 
transport services in the Community (recast), COM (2006) 396 final, 18.7.06 at p 32 


