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Response to the Green Paper on the Review of the Consumer Acquis 

Jacobien W. Rutgers and Ruth Sefton-Green* 

 

Preliminary remarks 

The Green Paper and the questions included are presented as a revision of the Consumer 

Acquis. In reality the real issue is whether Europe needs and/or wants a European Consumer 

Code that applies to both domestic and cross-border transactions rather than just a revision of 

the Consumer Acquis.1 However, this question has not been raised and is disguised by all the 

other questions. We therefore feel it is necessary to make a series of preliminary critical (and 

methodological) observations which indicate that answering the questions is a biased 

exercise. 

First, the Green Paper asks a number of abstract questions many of which concentrate on 

form rather than content. Without examining the real content of the rules concerned, it is 

difficult to answer these questions. Indeed, it may be preferable to suggest and to evaluate 

alternative concrete rules and their relationship with other areas of (contract) law rather than 

focusing exclusively on the form of legislation. The need to reveal openly the policy 

objectives of contract law legislation has already been highlighted in the Manifesto for Social 

Justice.2 These imperatives are highly political and not merely technical, as this Green Paper 

suggests. We would like to see an open discussion of these critical questions before replying 

to those of the Green Paper. For example, the Commission identifies two policy oriented 

(regulatory) goals, promoting consumer confidence and lessening market barriers. However, 

these are not the only goals that need to be identified and pursued. The appropriate level of 

consumer protection is a primary objective on which consensus needs to be obtained.3 Such 

consensus can never be achieved if no discussion takes place.  

Secondly, it is obvious that many questions are interrelated. In many instances, a question 

cannot be answered without taking into account another one. Moreover, the attempt to answer 

some of these questions, only led to the need to address many more questions that have not 
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been asked. In other words, it is extremely hard to answer these questions satisfactorily. We 

are led to wonder whether this is not done on purpose. It is tempting to suggest that the aim of 

the Green Paper is to ask the sort of questions so that no coherent or consistent line can be 

deduced from the answers provided by the public. As a result, the European Commission will 

be able to do what it wants and be able to legitimise its position on the basis that public 

consultation has taken place but that the answers of the public differ so greatly so that they 

cannot actually be taken into account. 

In short, the Green Paper asks many questions but not necessarily the right ones in our view. 

The apparent exhaustivity of the issues raised cleverly disguises the fact that many crucial 

questions remain unasked. In the light of the above we have deliberately chosen to reply only 

to some but not all of the questions (questions A1, A2, A3 B1 and by cross reference to C).  

 

Question A1: Which is the best approach to the review of the consumer legislation? 

Considering the headings of the other questions, which all seem to refer to the horizontal 

instrument, we have come to the conclusion that options 1 and 3 are clearly not real options 

so they will not be discussed. 

Option 2 (horizontal harmonization) is tantamount to a proposition to create a specific code of 

consumer law. Methodologically, we cannot agree or disagree on this proposal without 

answering questions A3 concerning the level of harmonization and B1 relating to the notion 

of consumer. For instance, what is included in the term ‘all consumer contracts’? Does this 

mean just contracts of sale B2C or also other contracts such as contracts of hire, consumer 

credit,4 etc?  

If a horizontal approach is adopted, it will be necessary to demonstrate empirically that it will 

be the most effective means of solving the perceived problems of fragmentation of rules, the 

existing regulatory gap, etc and, more positively, an effective way of establishing consumer 

confidence and lessening barriers on the internal market. It is doubtful that such empirical 

evidence can be adduced. For example, if a framework instrument gives rise to varying 

interpretations in different national legal systems, it will not be effective to achieve its aims, 

as for instance is the case at the moment with respect to good faith in the unfair terms 
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directive.5 If such an instrument is open to diverse national legal interpretations, it looks as if 

option 2 just amounts to a superficial cleaning-up operation. Once again, evidence of the 

workability and the effectiveness of a framework instrument implementing a horizontal 

approach is required before such an option can be approved.   

 

Question A2: what should be the scope of a possible horizontal instrument? 

If option 1, an instrument covering both national and cross-border contracts, is implemented 

then two consequences follow. First, this means that if the horizontal instrument is to be 

applied to both kinds of transactions, harmonization will have to take place by means of a 

regulation rather than a directive, since if harmonization takes place by means of a directive, 

the Member States will have to transpose it into their national legal systems.6 Consequently, 

in cross-border transactions choice of law rules would have to establish the applicable legal 

system. Secondly, if harmonization takes place by regulation, it is questionable whether there 

would still be room for minimum harmonization. 

However, the question as to which kind of community instrument is to be used to achieve 

harmonization has not been raised. This is a crucial question that needs to be addressed 

urgently.  

a) Identifying the objectives behind the instrument 

Moreover, option 1 has the potential to change national law rules radically. Evaluating the 

desirability of this option requires an enquiry into the content of the rules contained in the 

possible horizontal instrument. Such an enquiry will entail identifying the objectives to be 

attained. As already suggested, the Green Paper identifies very narrow objectives, i.e. 

harmonization for the purposes of diminishing market obstacles; however these are not the 

only possible regulatory purposes in view. Nor does the explicit justification of certain 

objectives preclude the existence of other implicit objectives. Once again, this question 

cannot be answered in the abstract. These are essentially political and sensitive issues. In fact, 

it is necessary to identify clearly the objectives of the potential horizontal instrument in order 

to determine its scope. This question is inevitably related to a debate about appropriate levels 

of protection (see A 3 below). Furthermore, it is important to be honest about the means and 

objectives of such an instrument. Such an instrument would not have the effect of merely 
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revising the acquis but of harmonising, or even unifying, a field of contract law rules, the 

scope of which needs to be defined. The ambit of consumer law rules will depend, in part, on 

how professionals and consumers are defined (see B 1below).  

b) Choice of law rules 

Moreover, if an instrument relating to both domestic and cross-border transactions is adopted, 

the issue of choice of law rules must be addressed (p. 5). The Green Paper states that this 

Paper will not deal with choice of law issues and will leave them untouched. However, once 

the question as to whether the instrument concerns both national and cross-border transactions 

is raised, the relation of this instrument with conflict rules on consumer contracts must be 

discussed. This issue should also be discussed in the light of the revision of the Rome 

Convention (see our observations on this point in A3 below).  

c) The possible effects of option 2  

Moreover, if option 2, which suggests the instrument would apply to cross-border contracts 

only, is adopted, it is difficult to see how the potential horizontal instrument will lessen the 

alleged obstacles of fragmented rules and regulatory gap that exist at present.  

However, the question of whether the instrument would actually lessen barriers and achieve 

greater consumer confidence depends on the content of the rules. These goals will not be 

attained by the mere existence of the instrument that only applies to cross-border contracts for 

several reasons: 

(i) Cross border contracts may become less attractive to consumers, or less attractive to 

businesses: this will depend on the level of protection provided in the instrument. Moreover, 

it cannot be assumed that an instrument will necessarily be more attractive to both sets of 

interested parties. 

(ii) The likelihood of harmonization leading to an increase in consumer confidence is 

tantamount to it having the opposite effect. For instance, it is equally plausible to suggest that 

harmonization of cross-border contracts will decrease consumer confidence since instinctively 

consumers will prefer to use national law because they are acquainted with it. It would then 

follow that adopting option 2 would be counter-productive to the Green Paper’s stated aims. 
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(iii) This question would also depend on issues relating to the facilities available to enforce 

both national law and the community instrument. 7  

This merely corroborates our initial reaction that certain options have been proposed which 

are neither feasible nor realistic. These issues need to be discussed and the potential conflict 

of interests, as between consumers and businesses needs to be examined more fully. 

d) The conceptual consequences of option 2 

The scope of a possible horizontal instrument may also have knock-on effects on the 

coherence of the legal discourse of private law rules. While some may not consider that this 

consideration is paramount, it may also increase practical (as well as conceptual) difficulties. 

If an instrument covers cross-border contracts only, the bifurcation between national private 

law rules and the instrument may be even greater than at present, In other words, domestic 

contracts will be guided by a private law reasoning based on corrective and commutative 

justice with regulatory concerns that have infiltrated this legal discourse whereas the 

instrument for cross-border contracts will be more regulatory in flavour.8 It is difficult to 

predict whether this will matter in practice and more specifically whether it will lead to 

greater disintegration.9 Yet this possible risk should not be ignored particularly as the Green 

Paper states that the purpose of the instrument is to counteract the phenomenon of 

disintegration in the single market.   

 

Question A3: What should be the level of harmonisation of the revised directives /the 

new instrument 

As stated above, this question cannot be answered as such in the abstract as we need to 

examine the precise content of certain rules to determine what is the best solution.10 In 

addition, this question is interlinked to questions A1 and A2 as well as B1. As already 

indicated, the term ‘all consumer contracts’ is devoid of meaning until the notions of 

consumer and professional are determined. 

a) social dumping  

                                                 
7 See P. Rott, ‘Effective Enforcement and Different Enforcement Culutres, in T. Wilhemsson (ed), Private Law and the 
Cultures of Europe, Kluwer, 2007, forthcoming, 291-307. 
8 H. Collins, ‘The Alchemy of Deriving General Principles of Contract Law from European Legislation: In Search of the 
Philosopher’s Stone’, (2006) 2 European Review of Contract Law 213-226. 
9 C. Joerges, ‘The Challanges of  Europeanization in the realm of Private Law: a Plea for a New Legal Discipline’, EUI 
Working Paper LAW, n° 2004/12.  
10 See further on this question, S. Weatherill, ‘Maximum or minimum harmonisation - what kind of ‘Europe’ do we want?’ in 
Liber Amicorum for Ewoud Hondius, Kluwer, 2007 forthcoming. 
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Option 1 could lead to full harmonization where possible, if not there will be minimum 

harmonization with a mutual recognition clause. According to the Green Paper, in this 

instance, Member States would still have the possibility of providing more stringent rules 

with respect to national transactions. However, since minimum harmonization is linked to the 

mutual recognition clause, in practice this will mean that in cross-border transactions the legal 

system of the supplier/seller will apply if it includes less strict rules than those provided by 

the legal system of the purchaser/consumer (the social dumping consequence). The 

justification for this would be that otherwise there will be an unjustified obstacle to trade. If 

this would be the case, it seems that the market only favours suppliers.11 However, a market 

only can exist because there are suppliers on the one hand and consumers/customers on the 

other.12 However, this possibility will not correspond to the stated aims of the Green Paper as 

differences between the legal system applicable in domestic situations and cross-border 

situations will continue to exist.  Moreover, the consumer will be confronted with a legal 

system, that of the supplier with which he/she is not acquainted, which may deter him/her 

from shopping abroad.  So, consumers will still be unaware of their rights, if that is the aim of 

the instrument 

If, however, option 2 of A3 is adopted, which involves minimum harmonization with a 

mutual recognition and country of origin principle clause, this will again lead in fact to 

applying the legal system of the seller or supplier if the legal system of the consumer provides 

more stringent rules. Maximum harmonisation in cross-border situations will be the result in 

fact, since there will be no longer room for the Member States  to uphold more stringent rules 

in cross-border situations. In other words it is suggested that social dumping is a potential 

consequence of adopting this option as well. So consumers will still not know what their 

rights are, if that is the goal of the whole exercise. Once again, regardless of these potentially 

detrimental side-effects, there is no proof that option 2 will achieve effectively the aim of 

improving consumer confidence and lessening barriers, on the contrary it appears it will have 

the opposite effect. 

b) Conflict of rules  

We have already pointed out that this Green Paper does not touch upon issues of private 

international law. However, on page 11 a totally new set of conflict rules is suggested without 
                                                 
11 Cf J. Basedow, Der kollisionsrechtliche Gehalt der Produktfreiheiten im europaïschen Binnenmarkt: favor offerentis, 
RabelsZ 59(1995) 1 – 55, at 15 ff. 
12 See for instance: J.W. Rutgers, International Reservation of Title Clauses, the Hague: T.M.C. Asser Press, 1999, 205; P. 
von Wilmosky, Europäisches Kreditsicherungsrecht, Sachenrecht und Insolvenzrecht unter dem EG-Vertrag, Tübingen:  
J.C.B.Mohr (Paul Siebeck), 1996, 59 ff. 
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any reference to the Rome Convention and its conversion into a Regulation. Moreover, 

Question A3 also involves choice of law rules in disguise, which deviate from those laid 

down in the Rome Convention. In this respect at least a reference to the Rome Convention 

and the draft Rome regulation should have been made.  

In the Draft Rome Regulation, the legal system of the habitual residence of the consumer will 

govern consumer contracts, if the consumer is approached by a professional in the country of 

his habitual residence. (art. 5 Draft Rome regulation). The two set of rules do not correspond. 

c) The consequences of full harmonization 

It is extremely difficult to evaluate the potential benefits or drawbacks of full harmonization 

in the abstract. Full harmonization will, on the face of it, achieve the Green Paper’s aims of 

reducing national diversity, thereby increasing consumer confidence and reducing obstacles to 

trade. However, this statement cannot be taken at face value, as it only considers the picture 

from one biased exclusive focus point. If full harmonization means lessening the present 

national levels of consumer protection for certain Member States, its net effect will be the 

opposite of increasing consumer confidence in those Member States.13 This observation 

merely highlights the rather (obvious) point that consumers and professionals have conflicting 

interests when it comes to diminishing trade barriers, a point perhaps so obvious that the 

Commission has forgotten to investigate it. In short, and once again, raising or lowering levels 

of harmonization is a political question which cannot be hidden by a technical exercise.  

An example of this crucial difficulty is illustrated by the lack of regulation of usurious levels 

of interest in consumer credit contracts, which could conceivably fall within the scope of the 

possible horizontal instrument.14 Another example relates to the harmonization of remedies, 

mentioned in, for example, questions G1, G2, K1 and K2 of this Green Paper. 

d) A horizontal instrument including an overarching duty for professionals to act in 

accordance with principles of good faith and fair dealing 

The appropriate level of harmonization is also linked to question C.  It is hard to understand 

the meaning and the purpose of the good faith clause.  If the aim is maximum harmonization 

and a good faith clause is included, it is difficult to see how the two are compatible. 

According to the case law of the ECJ good faith within the unfair terms directive must be 

                                                 
13 See the concern voiced by G. Paisant, La revision de l’acquis communautaire en matière de protection des consommateurs, 
‘ (2007) Dalloz, I 152, 9-15, in fine. 
14 P. Rott, ‘Consumer guarantess in the Future Consumer Credit Directive: Mandatory Ban on Consumer Protection?’ (2005) 
13 European Review of Private Law 383 2005; Collins, note 4 above. 
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interpreted according to national law. If this line of reasoning is also applied generally, good 

faith would thus be open to diverse interpretations. Indeed it is arguable that the introduction 

of an open-ended general clause on good faith will introduce new divergences and lead to 

disintegration, not fuller harmonisation.15 This would mean that maximum harmonization 

would not actually be established in practice. 

 

Question B1 Defining Consumer and professionals 

The distinction between consumers and professionals is of course highly controversial. There 

are knowledgeable consumers who do not need protection and there are professionals (small 

businesses, SME’s) that do.16 Moreover, what type of consumer will be protected: just the 

confident/rational consumer (who does not really exist) or only the really weak party? The 

notion of an average consumer springs to mind but research has already been carried out 

showing that this notion is unhelpful and illusionary.17  

Besides, in European private international law, for example, another distinction is made: i.e. 

between the passive and the active consumer. Only the passive consumer is protected. Indeed, 

if the goal of increasing consumer confidence to go shopping everywhere in the EU is 

attained, the logical deduction would be to categorise these consumers as active consumers. 

This would suggest that there would be no further need for consumer protection at all in the 

long run if the private international law logic is followed. 

This question of defining consumer and professional is ineluctably intertwined with that of 

levels of protection.18 Moreover, the definition of these categories of contracting parties 

affects the scope of the possible horizontal instrument, since the meaning of all consumer 

contracts needs to be spelt out.  

Finally, the Commission has referred to some explicit objectives to be attained by the future 

instrument, whereas implicit objectives lurk in the background. Yet even in relation to the 

explicit objectives, such as increasing consumer confidence, this issue can be examined from 

two potentially conflicting angles. In other words, it is not always clear that increasing 
                                                 
15 G. Teubner, ‘Good Faith in British Law or How Unifying Law Ends Up in New Divergences’, (1998) Modern Law 
Review, 11-31. 
16 Hesselink, footnote 1 above, at 854. 
17 T. Wilhemsson,’The Average European Consumer’: A Legal fiction’, in T. Wilhemsson (ed), Private Law and the 
Cultures of Europe, Kluwer, 2007, forthcoming, 229-254. 
18 See B. Lurger, ‘The Future of European Contract Law between Freedom of Contract, Social Justice and Market 
Rationaislity’, (2005) 4 European Review of Contract Law, 442-468, especially at 460 ff, where it is suggested that protective 
provisions usually combine person-oriented and situation-oriented elements so that the categories of consumer and 
professionals alone do not suffice. 
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consumer confidence is promoted with the aim of helping to protect consumers or 

professionals. This merely corroborates our contention that these highly political questions 

are being deliberately ignored. 


