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Response to the Green Paper on the Review of the Consumer Acquis 
(Com (2006) 744 final) 

 
by Simon Whittaker, 

Professor of European Comparative Law, 
University of Oxford.1 

 
 
Responses to Issues for Consultation 
 
1.  General Legislative Approach 
 
Each particular (‘sectoral’) directive may need attention either in terms of their scope 
or the form or consequences of the regulation which it provides:   suggestions are 
made below as regards particular questions in response to the questions posed by the 
Green Paper (a a ‘vertical approach’). However, in my view it would be useful to go 
further (a ‘more horizontal’ approach) for four reasons. 
 First, there is a need for the provision for common definitions of certain 
recurring concepts (of which the key examples are of ‘professional’ and ‘consumer’,  
perhaps adopting the explanation of the notion of  the ‘average consumer’ in the way 
which the Unfair Commercial Practices Directive 2005). 
 Secondly,  there are further and sometimes new  general questions which are 
not at present addressed (or not addressed sufficiently clearly) by the acquis to which 
it would be helpful to have answers applicable to all consumer contracts.  One 
example would be the question  whether EU law should make any requirement (or 
should sometimes make a requirement) as to the language-type of the terms of a 
contract: in particular,  should a consumer to a cross-border contract be bound by 
contract terms drawn up in a language which the professional knows or can foresee he 
will not understand?2 
 Thirdly,   under the present law some consumer contracts may be subject to a 
number of overlapping sets of regulation.  For example, contracts of consumer credit 
may be governed by the Consumer Credit Directives, the Distance Contracts 
(Financial Services) Directive,3 and the Unfair Terms in Consumer Contracts 
Directive.4   Clarification of the relationships of the existing sets of regulation would 
be welcome.   As this suggests, any wider ‘horizontal’ instrument should be careful to 
include all consumer contract directives and not merely those the object of particular 
study in preparation for the present Green Paper. 
 Fourthly, the practical enforcement pf or giving effect to the rights which EU 
legislation enshrines for consumers should be given a central priority.  While a 
number of initiatives have already taken place (not least, the Consumer Injunctions 
Directive 1998),  consideration could be given to the greater involvement of national 
judicial and administrative organs in the positive protection of consumer rights.   In 
this respect,  the European Court of Justice’s decisions in Océano Grupo Editorial v 
Murciano Quintero5 and Cofidis v Fredout6 suggest that national courts could be used 

                                                 
1St. John’s College, Oxford, UK OX1 3JP; simon.whittaker@sjc.ox.ac.uk. 
2 On this question under existing law, see S. Whittaker, ‘The Language or Languages of Consumer 
Contracts’ in (2006) 8 Cambridge Yearbook of European Studies (2005-2006) chap. 10, 230-57. 
3 Dir. 2002/65/EC, art. 2(b) 
4 Dir. 93/13/EC on unfair terms in consumer contracts. 
5 Joined Cases C 240/98 – 244/98 
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to act of their own initiative in the protection of consumers involved in litigation 
before them.    
 
2.  Scope of a Horizontal Instrument 
 
In my view,  the scope of any instrument should cover all consumer contracts whether 
they concern domestic or cross-border transactions.    My main reason for this view is 
that this would avoid the complexity for consumers and businesses which would be 
created by having two sets of regulation for the same type of consumer contract,  one 
for domestic and one for cross-border transactions.     This complexity would (if this 
distinction were drawn) be increased by the fact that a cross-border transaction would 
be governed by two sets of regulation,  the EU regulation specifically targeted at 
cross-border transactions and the regulation applicable under the law applicable under 
the (harmonised) conflict of law rules (on the assumption that any European cross-
border regulation of consumer contracts would not be all-encompassing).  So, for 
example,  let us say that a consumer party to a cross-border consumer contract 
claimed rescission or damages on the basis that the goods did not conform to their 
description by the seller.   Here, the consumer may wish to claim under the 
(harmonised cross-border) regulations governing contractual non-conformity, but she 
may instead wish to claim on the basis of the general law of sale of goods (to the 
extent to which these are different) or the general law of non-contractual fraud.    
Assuming that these latter claims were not included within the European cross-border 
regulation (but were permitted by it), then they would remain governed by the law 
applicable under the relevant rules of the conflicts of laws.     By contrast,  if the 
national law of Member States were also brought within the compass of the European 
consumer regulation (as at present is the case), then the applicable conflict rules 
would designate the national law applicable including its implementation of the 
European consumer regulation. 
 
3.  Degree of Harmonisation 
 
The question of the degree of harmonisation to be required following review of the 
consumer acquis is of central importance.     At present, there is a contrast between 
the majority of directives (and in particular those relating to the ‘contractual’ aspects 
of the consumer transactions (such as the effect of unfairness on contract terms as 
between the parties7) and the Unfair Commercial Practices Directive8 (and the draft 
proposal for the amendment of the Consumer Credit Directives).9  My own view is 
that the ‘completely harmonised’ approach found in the Unfair Commercial Practices 
Directive should not be extended to the rest of the acquis as regards its impact on 
‘contract law’ for the following reasons. 
 First,   if the acquis were to be constituted as a ‘completely harmonised’ 
scheme or set of schemes, this would of course require at least some  Member States 
to reduce or even dismantle the existing national protections set up for consumers.   
Sometimes, this consumer protection would have resulted from the extension of the 
schemes found in existing consumer directives on implementation by the Member 
State (so-called ‘gold-plating’),  but sometimes this consumer protection will have 
                                                                                                                                            
6 Case C- 473/2000. 
7 Dir. 93/13/EC, art. 6. 
8 Dir. 2005/29/EC, art. 4. 
9 Amended proposal for a Directive relative to consumer credit (7 Oct. 2005) Com (2005) 483 final. 



 3

resulted from the hard-won arguments over the years at a national level between the 
representatives of the interests of consumers and of industry or commerce.    Many 
EU citizens would understandably not be impressed by the EU requiring the reduction 
of their protection in this way,  even if it were explained that this would help the 
integration of the internal market by setting similar rules for enterprises in all Member 
States. 
 Secondly, as regards those aspects of the consumer acquis which impact on 
the ‘contractual’ or ‘private law’ aspects of  consumer contracts (notably, the relative 
rights of the parties to the contract in relation to the making, performance and non-
performance of the contract,10 in my view any attempted ‘complete harmonisation’ 
would be illusory.    If, as is most likely, such a  regulation of consumer contracts at 
the European level were merely to set a framework of special rules supplementing and 
qualifying the general national contract laws of Member States,  this would leave in 
place the broader differences between those national laws.  So, for  example,  
although a consumer buyer could rely only on the ‘completely harmonised’ system of 
remedies for contractual non-conformity of  the goods,  he could instead re-
characterise his claim as one for fraud or misrepresentation, mistake, of failure to 
perform a contractual or non-contractual duty of information (depending on the 
national law in question) .   Moreover, even if  a complete and exclusive  code for 
consumer  contracts were constructed at the European level, this would still leave 
open the possibility of other, non-contractual bases of claim,  whether 
tortious/delictual or based on unjustified enrichment.     

Here, there is a lesson from the experience of the evolution of European 
product liability.  The Directive of 1985 concerning liability for defective products 
was concerned to impose liability based on ‘defect’ for certain classes of physical 
damage (notably, death, personal injuries and certain cases of damage to property).11   
Despite the presence of a provision in the Directive which allowed Member States to 
maintain existing traditional grounds of liability (for fault or latent defects12), the 
European Court of Justice has held that the Directive’s scheme of liability is 
‘completely harmonising’ within its ambit,  so that Member States are not entitled to 
extend a producer’s liability on the same ground as set out in the Directive (that is a 
defect of safety). 13   However, the practical result of the Directive taken altogether 
has not been to harmonise either the protection of consumers in respect of harm 
caused by products nor to harmonise the costs of liability for producers in respect of 
their products.    As has been acknowledged by two research projects commissioned 
by the EU Commission,14  the harmonisation of liability rules in this way does not 
appear to have any significant effect on the experience of liability by businesses in the 
different Member States, this instead being more a matter of consumer attitude, 
procedural and institutional factors.  Moreover, the practical impact of liability on 
producers is also a function of the existence (or not) of other routes of liability against 
other  categories of defendant and the nature and practice of recourse claims between 

                                                 
10 And see below, p. 00 for further discussion of this. 
11 Dir. 374/85/EEC. 
12 1985 Directive, art. 13. 
13Case C-52/00 Commission v France [2002] ECR I-3827, paragraph 16, Case C-154/00 Commission v 
Greece [2002] ECR I-3879, paragraph 12, and Case C-183/00 González Sánchez [2002] ECR I-3901, 
paragraph 25 and see Case C-402/03, Skov AEg v Bilka Lavprisvarehus A/S of 10 January 2006 
14 Lovells, Product Liability in the European Union:  a Report for the European Commission (Feb. 
2003);  Fondazione Roselli, Analysis of the Economic Impact of the Development Risk Clause as 
provided by Directive 85/374/EEC on Liability for Defective Products April 2004. 
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them.15   The practical experience of the implementation of the European scheme of 
product liability (interpreted by the European Court as ‘completely harmonising’) is 
that the reality of this effect will depend on the surrounding elements within national 
legal systems,  whether these elements are institutional, procedural or substantive.   A 
failure to understand the necessary interconnectedness of national legal systems of  
(especially) private law  here could lead to the establishment of a set of ‘completely 
harmonised’ set of legal rules which exist only at a formal level, leaving the reality 
unharmonious,  but nonetheless changed:  a purely paper harmonisation.   In my view, 
this would be the unhappy result if the EU were to attempt to put in place a 
‘completely harmonised’ scheme of protection of  consumers relating to their rights 
and duties vis-à-vis their professional contracting partners. 

By contrast,  if the EU were to continue to allow Member States to provide 
additional or further protection for consumers’ contractual rights than required by the 
Directives, this permitted ‘gold-plating’ would continue to allow Member States a 
degree of leeway to harmonise the new European law with the existing schemes of 
national private law.    The cost would be a lesser degree of formal harmonisation at 
the European level;  the benefit could be a greater likelihood of formal and 
substantive harmony at the national level – to the benefit of the consumer in terms of 
simplicity and to the law itself in terms of integrity. 

 
 

4.  Horizontal Issues 
 
4.1 I agree that it would be useful in the interests of clarity and consistency within the 
existing (and any future) regulation to define ‘consumer’ and ‘professional’ in an 
identical way.   Only where the specific purposes of a particular type of regulation 
were to justify deviation from these definitions should they be supplanted and then in 
such a way as to make clear both the deviation and its reasons. 
 
Option 2   As regards these questions, I agree that the question of the significance of  
‘occasional transactions’ should be clarified.     I do not, however, think that it would 
be helpful at this stage to extend the European consumer acquis for the benefit of 
those who act as part of their business even if in a way which is unusual or otherwise 
in a way which could be thought similar to a consumer.    While the protection of such 
persons could be useful and helpful,  it is more important for the EU to give priority to 
the clear, coherent and effective system of regulation for consumers in the more 
narrow sense.   Conversely,  under option 2 of question B, there appears to be a 
suggestion that the definition of ‘professional’ should be narrowed so that a business 
which makes a type of contract with a consumer outside its normal run of trade, 
business or profession would not be governed by the consumer protection rules, as it 
suggests that the notion of ‘professional’ should refer to those acting ‘primarily within 
... their trade, business and profession’.     I would oppose such a narrowing as I 
would not wish the consumer to have to establish that the type of transaction which he 
entered did fall within the professional’s normal run to trade:  indeed, how would he 
know?  
 
4.2 Consumers acting through an intermediary 

                                                 
15 See on this  S. Whittaker, Liability for Products: English Law, French Law and European 
Harmonisation (OUP, 2005) Chap. 18. 
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Here,  I think that it is useful to distinguish between the position of the ‘non-
professional seller’ (even if acting through a professional intermediary) and the 
professional intermediary himself.   If a consumer buys a second hand car at a second-
hand car dealer where the car in question is actually owned and being sold on behalf 
of a non-professional,  the question of the appropriate protection available to the 
consumer should turn in the first instance on the appearance given to the consumer. 

Does she know that she is buying from a non-professional?  If so, then the 
rules governing the sale should generally be those applicable to non-consumer 
contracts generally (though if the dealer  also makes promises or statements as to the 
quality or performance of the car these could attract liability under general national 
contractual or extra-contractual law).    

If she does not know (the dealer not disclosing the true position) so that she 
thinks that she is dealing with a professional, then she should be protected in the same 
way as she would be for any consumer contract.    The more difficult question is 
against whom her protection should lie.     Here, national contract laws may give 
different views as to with whom the contract of sale is made:  it could be deemed to 
have been made with the non-professional seller (as under  the English common law’s 
doctrine of undisclosed principal) or it could be deemed to have been made with the 
dealer (who in some laws is not acting as ‘mandatory’ as not acting in the name or on 
behalf of the non-professional seller).     

Even if the European harmonised regulation were to decide between these two 
types of approach (for the purposes of consumer contracts of this sort), what should 
its decision be?   If  it were held that the consumer contract were with the non-
professional seller and that this contract were covered by European consumer contract 
protection (in order to protect the reasonable expectations of the consumer in this 
situation),  then this non-professional seller may well be prejudiced by the actions of 
the professional intermediary (in failing to disclose the true position).   If this failure 
to disclose the true position were contrary to the non-professional seller’s instructions, 
then the latter could have a claim against the professional dealer,  presumably on the 
basis of national law.   On the other hand, if the European harmonised regulation were 
to hold that the consumer contract was with the professional dealer (even though he 
was not actually seller),  the burden of  conforming to the European harmonised 
regulation would fall on the professional dealer,  even if not actually the seller in 
question. 
 In conclusion, I consider that the status quo should apply so that consumer-to-
consumer contracts should not fall within the EU’s consumer protection rules even if 
one party makes use of a professional intermediary.    The question of the position of 
the professional intermediary could itself be regulated by EC law (in particular so as 
to protect the position of a consumer who mistakenly thought that he was dealing with 
a professional) or this could be left to national laws to regulate. 
 
4.3   The concepts of good faith and fair dealing in the Consumer Acquis 
(Question C) 
 
The present position adopted by the consumer acquis is ambivalent as to the 
relationship between the regulation ‘contract law’ and ‘consumer protection’ 
governing the making and breaking of contracts.16     In earlier directives, we can see 

                                                 
16 Dir. 44/99/EEC,  
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the regulatory strategy of the EU legislator as being two-limbed.  A  first limb is 
‘contractual’, that is, the directives require Member States to introduce legislation 
which governs the rights and obligations of the parties arising under the consumer 
contract:  for example, the creation of rights of repair or replacement for consumers 
on the ground of the non-conformity of the goods under the Consumer Guarantees 
Directive of 199917  or the rendering of  terms ‘not binding’ on consumers as ‘unfair’ 
under the Unfair Terms in Consumer Contracts Directive 199318.   On the other hand, 
these same directives sometimes added to the ‘contractual’ protection of this sort a 
second-limb requirement that Member States introduce ‘preventive measures’ aimed 
at the undesirable commercial practice with which they dealt (for example,  article 7 
of the Unfair Terms in Consumer Contracts Directive).    Here, then, the contractual 
and regulatory protections are necessarily linked together, both resting on the 
‘unfairness’ of terms used by businesses in their contracts with consumers.19   By 
contrast,  the Unfair Commercial Practices Directive of 2005  appears to assume a 
much sharper line between ‘contract law’ and ‘regulation’  as its Article 3(2) states 
that ‘[t]his Directive is without prejudice to contract law and, in particular, to the rules 
on the validity, formation or effect of a contract’,  even though it then sets out a 
‘general clause’ for the regulation of unfair commercial practices which governs the 
making, performing and breaking of contracts and sets, in general, a completely 
harmonised standard.20 
 This is relevant to the question of the proper significance of  the notions of 
‘good faith’ or ‘fair dealing’ in the following way.     At present, ‘good faith’ plays a 
role in the overall definition of the ‘general clause’ set out by the Unfair Commercial 
Practices Directive,  forming an element within the definition of ‘professional 
diligence,’21 which itself forms one of the necessary conditions of the ‘unfairness’ of a 
commercial practice.22   Its function is to allow a court (or regulatory body23) to  hold 
a commercial practice which ‘materially distorts or is likely to distort the economic 
behaviour’ of the consumer24  (and which is not specifically banned) ‘unfair’.  The 
Directive recognises two main types of unfair commercial practices (aggressive 
practices and  misleading commercial practices, whether by statement or by silence)25; 
and then sets out a black-list of defined commercial practices ‘which are in all 
circumstances considered unfair’.26      For this purpose, ‘good faith’ (which is to be 
used alternatively  or cumulatively with ‘honest market practices’) is intended to 
allow the behaviour of the business to be assessed more broadly by reference to 

                                                 
17 Dir. 44/99/EEC, art. 3 
18 Dir. 93/13/EEC. 
19 The two types of control cannot be separated out:   so, for example, the European Court of Justice 
relied (in part) on article 7’s preventive measures as a basis for holding that the question of the fairness 
of a contract term between the contracting parties was an issue on which a national court had the 
power to raise of its own initiative or motion: Océano Grupo Editorial SA v Murciano Quintero  Joined 
Cases C-240/98 to C-244/98 [2000] ECR I-4942. 
20 For further discussion of this question see S. Whittaker, ‘The Relationship of the Unfair Commercial 
Practices Directive to European and National Contract Laws’ in S. Weatherill and U. Bernitz (eds),  
The Regulation of Unfair Commercial Practices under EC Directive 2005/29: New Rules and New 
Techniques (Hart Publishing, 2006) 139-158. 
21 Art. 2(h). 
22 Art. 5(2). 
23 Under art. 11. 
24 Art, 5(2). 
25 Ibid., arts 6-9. 
26 Ibid, art 5(5)(1), Annex I. 
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proper market practices:  it is an open evaluative concept with a specific function in 
the wider regulatory framework. 

This is also true of the present use of ‘good faith’ in the EC directive on Unfair 
Terms in Consumer Contracts.    There are four main components of  this test of 
unfairness:    the main criteria of unfairness (‘significant imbalance in the rights or 
obligations of the parties to the contract to the detriment of the consumer’);  the 
requirement of good faith;  a set of factors set by the Directive as relevant to the 
assessment of fairness (including ‘the nature of the goods or services for which the 
contract was concluded’ and ‘all the circumstances attending the conclusion of the 
contract’); and (iv)  the ‘indicative list of terms’ found the Directive’s Annex, which 
may be regarded as unfair.27      Recital 16 of the Directive makes clear the 
significance of good faith in this Directive: 

Whereas the assessment, according to the general criteria chosen, of the unfair 
character of terms ... must be supplemented by a means of making an overall 
evaluation of the different interests involved; whereas this constitutes the 
requirement of good faith; ...  

So,  again we see ‘good faith’ used as a very broad and open concept to be used to 
make an ‘overall evaluation’, here of the ‘interests involved’,  but the context of this 
evaluation is the assessment of the fairness of a term with a view to a holding that an 
‘unfair’ term will be held ‘not binding on the consumer’.    
 The point of these observations is to emphasise that in the acquis, ‘good faith’ 
is used, but it is used in a way and in contexts where its significance (or meaning) is 
fairly clear.   By contrast,  the meaning of ‘good faith’ (and its equivalents in the laws 
of those Member States whose contract law accepts is as a general concept)  differs 
significantly both within  those laws and between them:  there may be some common 
elements (e.g. dishonesty constitutes bad faith), but there is a good deal not agreed.  
So, for example, while in German law, ‘good faith’ under paragraph 242 of the BGB 
was used to provide the legal basis for a whole raft of different doctrines (the control 
of unfair terms, the ‘collapse of the basis of a transaction’ etc.), its use in French law 
has been relatively restrained.   On the other hand, French law does accept a notion of 
‘bad faith breach of contract’ (l’inexécution dolosive), whereas German law does 
not.28    
 As a result,  if any new EU consumer contract law instrument were to provide 
for a ‘general clause’ for good faith applicable to ‘contract law’ (i.e. the law 
governing the rights and obligations of the parties to the contract) but divorced from a 
particular context such as the control of unfair contract terms, it would immediately 
give rise to a whole raft of questions as to its significance, its proper use and its 
relationship to the existing interpretations of  ‘good faith’ in national contract laws.   
It would, therefore, lead to too great a degree of contractual uncertainty,  too much 
judicial discretion and (as the Green Paper itself foresees) too much likelihood of 
varying interpretation from Member State to Member State.     
 
4.4. The scope of application of the EU rules on unfair terms 
 
4.4.1 The extension of the scope to individually negotiated terms (Question D1). 
 

                                                 
27 See 1993 Directive, arts 3 & 4.   
28 For further discussion of the meanings and significances of good faith in the private laws of western 
Europe see R. Zimmermann and S. Whittaker, Good Faith in European Contract Law (CUP, 2001). 
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In my view there is no need to extend the control of fairness to individually negotiated 
terms,  particularly given the express placing of the burden of proof as to the issue of 
individual negotiation on the professional.  Here, the principle of freedom of contract 
should be allowed its say. 
 
4.5 The List of Unfair Terms 
 
Drawing on the experience of the UK Office of Fair Trading (from the published 
reports of its activities), the indicative list in the Annex of the 1993 Directive has 
proved a very useful guide in the work of those who police unfair terms.   This is the 
case even though some of the examples which it includes do not find actual find 
expression in all legal systems.    For this reason the indicative list should be 
maintained and could be augmented (after consultation).    

The question whether it should give rise to a rebuttable presumption of 
unfairness raises the more general question as to the incidence of the burden of proof 
as to unfairness.    This is not set explicitly by the Directive (which is unfortunate 
given its practical significance) and this has led to uncertainty as to whether it is 
placed on the consumer (as in the French implementing legislation29), on the business 
(following the pattern in English law’s earlier unfair contract terms legislation30 or in 
principle on neither it being for the court to make a neutral evaluation of the fairness 
of a term.31   This is certainly a question on which the acquis  should be explicit, 
whichever of these options it takes. 
 
 
4.6 Scope of the unfairness test (Question D3) 
 
In my view, the scope of the test of unfairness should not be extended to the 
regulation of  terms which define the main subject matter of the contract or the 
adequacy of the price.   First, the justification for allowing judicial review of the 
fairness of  terms other than these (‘incidental terms’) lies in part in the lack of 
information which the consumer is actually likely to have and therefore in the lack of 
reality of his or her choice.   By contrast, a consumer can and often will refer to the 
definition of the main subject matter of a contract and its price in coming to his or her 
decision as to whether or to contract.  This suggests that the consumers’ choice should 
be respected, unless it is undermined in the ways which national laws have 
traditionally set out, notably, fraud, duress, undue influence, mistake.    Secondly, if 
the scope of the test were extended in this way, judges ( and presumably in practice 
national judges) would have the role of assessing the fairness of  prices – a role which 
they are conspicuously unqualified to fulfil, given that they are unfamiliar with the 
markets in question.   Thirdly,  the present exception to the control of unfairness as 
regards ‘terms which define the main subject matter of the contract etc’ should clearly 
be interpreted strictly, following the general approach of the European Court of 
Justice to the interpretation of exceptions to schemes of consumer protection.   This 

                                                 
29 Art. 132-1 al. 3 Code de la consommation. 
30 Unfair Contract Terms Act 1977 s. 11(5). 
31 So argued by S. Whittaker in H. Beale (ed) Chitty on Contracts (29th edn. 2004) para. 15-065;  F. 
Bruder, ‘Burden of Proof and the Unfair Terms in Consumer Contracts Directive’ (2007) European 
Review of Private Law 205. 
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should prevent it from being used by businesses as a way of escaping the proper 
controls of their standard ‘incidental terms’.32 
 
4.7 Information requirements (Question F1) 
 
I consider that there should be one cooling-off period in all cases where the consumer 
directives grant consumers a right of withdrawal in the interests of simplicity and 
therefore of practicality for consumer use. 
 
4.8.2 (Question F2)  In my view,  the better protection of consumer means that a 
consumer should also be allowed to notify his or her withdrawal in any way which 
communicates this to the business.   I would therefore be in favour of option 3 which 
would prevent Member States (and businesses) from requiring the use of any 
particular formal means of notification. 
 
4.8.3 Question F3.   At first sight,  there is much to be said for the regulation at the 
European level of the consequences of the exercise of contractual withdrawal and in 
an identical (or at least similar) way across the range of directives which allow such a 
withdrawal.   However, there are two objections to such an approach.  First, this 
would tend to cause a degree of disharmony with the existing regulation of the 
position by the general national laws (e.g. as to rescission or nullity), to the confusion 
of consumers and added complication.   Secondly, the effective regulation of these 
sorts of issues may require a very considerable degree of detailed regulation, 
inappropriate to the form and nature of directives.   One possible way forward would 
be the setting of a general framework of effects at the European level, leaving it to 
national laws to set out the details subject to the general EU principle of the 
effectiveness of the protection of the directives concerned for consumers. 
 
4.8 General contractual remedies and general right to damages (Question G1 

and G2 
 
Interpreted in one sense, this raises much more general questions than the explicitly 
posed ones of contractual remedies, for there is no point in harmonising the law 
governing consumer remedies without undertaking a systematic harmonisation of the 
law governing consumer rights which the remedies protect or give effect.    For 
example, there is no point harmonising the law governing damages for breach of 
contract if there is no harmony as regards the situations in which ‘breach’ takes place.   
However, another interpretation of this question has a rather more narrow and 
practical sense and would be concerned with the practical protection of the rights or 
remedies at present set out by the acquis (‘the enforcement of rights against a person 
established in another country’).   This is, I believe, something of the greatest 
importance to the reality of the protection of consumers.   More work needs to be 
done as to exactly how this should be achieved.  
 

                                                 
32 On these see Director General of Fair Trading v First National Bank[2001] UKHL 52 [2002] 1 AC 
481 (House of Lords).    
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5.1 Types of contracts covered by Consumer Sales Directive 
 
I agree that consideration should be given to the extension of the protections ensured 
by the Consumer Sales Directive to other types of contract, such as rental or contracts 
for the provision of  digital services.     
 
5.3 Delivery 
 
I consider that more work should be undertaken as to the most practical way in which 
delivery should be defined for the purposes of the Consumer Sales Directive (and 
burdens of proof should be set with the same end). 
 
5.7.1 Remedies (for the purposes of the Consumer Sales Directive) 
 
At present, article 3 of this Directive sets out a hierarchy of remedies which look as 
though they are very protective of the position of the consumer buyer, but which in 
fact give very considerable protection to the interest of the seller in performing (or re-
performing the contract).33   Rather than setting out a hierarchy (with consumers being 
allowed to progress to the second level of rights to termination of the contract or price 
reduction only if repair or replacement have in some sense ‘failed), the consumer 
should have a free choice as to remedy.   In my view, the consumer’s right to 
terminate the contract for contractual non-conformity as defined by article 2 of the 
Directive should not be limited to cases of ‘non-minor’ defects as this allows the 
business to argue that the non-conformity is minor and that the consumer should 
therefore have to put up with it.   Much better (and clearer) for the consumer to be 
able to point to a non-conformity existing at the time, rely on the presumption of its 
anteriority (as at present set  out in the Directive) and then choose his or her remedy. 
The duty of notification of any defect of non-conformity (as at present permitted by 
the Directive) also protects the seller’s interest by allowing Member States to restrict 
the buyer’s rights to a very short period.  This should be eliminated. 
 
 
  

                                                 
33 See S. Whittaker, Liability for Products: English Law, French Law and European Harmonisation 
(OUP, 2005) Chap. 19. 


