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GENERAL OBSERVATIONS 
We welcome the Commission’s Green Paper on the review of the consumer acquis 
as a timely opportunity to re-consider European Consumer Law. However, we are 
disappointed with the substance of this Green Paper. There are too many matters of 
detaile raised at once, but some important questions have been omitted. In our view, 
this Green Paper ought to have opened a fundamental debate about the purpose of 
EU Consumer Law, and have left more detailed (in some instances technical) 
proposals for a later stage. 
 
The Commission argues that the differences in national laws that exist because of 
the hitherto fragmented approach to harmonisation, and the use of the minimum 
harmonisation approach, justify greater intervention in order to increase the 
confidence of both consumers and business in the internal market. Whilst we agree 
that differences in the consumer laws of the Member States will impose some costs 
on those seeking to buy or sell across borders, we are not convinced that the 
absence of variations in the domestic consumer laws would significantly increase 
confidence. Rather, we think that practical matters, such as linguistic and cultural 
barriers, or the difficulty of obtaining a remedy where consumer and seller are based 
hundreds, if not thousands, of miles apart, are much more significant deterrents. 
These cannot be bridged via harmonisation. 
 
We welcome the suggestion that the review of the acquis should adopt a principle-
based-approach. Unfortunately, the Green Paper fails to set out what those principles 
might be.  We note that the EC’s competence for adopting comprehensive consumer-
related legislation is limited, but whilst this might make it difficult to adopt some wide-
ranging proposals (including some of those included in the Green Paper itself), at 
least those that can be adopted could and should be based on coherent principles. 
This might also provide better guidance to national legislators for the implementation 
of EC measures into their domestic law.  
 
It seems to us that the Commission has yet again not taken the opportunity to open 
the discussion on the appropriateness of the harmonisation of substantive private law 
rules within the context of a regulatory framework designed for dealing with obstacles 
to trade.  
Furthermore, it is well-known that the differences in the legal systems and legal 
cultures makes it difficult to harmonise substantive rules because some rules now 
regarded as in need of attention at the European level (such as the formalities for 
exercising a remedy) have evolved in the context of national procedural rules. 
 
The Commission may be rather too concerned with doctrinal form and doctrinal 
expression than with doctrinal substance when it points to divergences between 
national consumer laws. Inevitably, the form and expression of many rules varies 
from Member State to Member State, but it is not at all established whether there 
really is a significant degree of variation in doctrinal substance. More analysis of 
differences in substance are needed. 
 
The Green Paper avoids a discussion of several important aspects, notably 
questions of competence and appropriate legal basis for further action, and the type 
of measure to be used for the “horizontal instrument”. Although the assumption is 
that the horizontal instrument will take the form of a directive, we are not convinced 
that this would, in fact, be suitable for attaining the objectives pursued in this review. 
In particular, a directive depends for its effectiveness on correct implementation, and 
as a directive is concerned in setting a specific outcome rather than the form or 
expression, implementing legislation will almost certainly continue to vary. In order to 
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create a coherent, accessible legal framework across the EU, a regulation may be a 
more appropriate tool, although there is undoubtedly an important symbolic matter at 
stake here: a directive requires a national response (implementation), and the 
resulting domestic legislation can be presented as a modernisation of domestic law, 
rather than the possibly less popular intervention of the EU in domestic matters. A 
regulation operates in a stand-alone fashion, and whilst part of domestic law by virtue 
of the EC Treaty, it is different from national law adopted by the national legislator. 
 
Linked to this is the question of competence. We have already noted that we do not 
believe that the Commission has made a sufficiently strong case for intervention 
based on the internal market imperative. This might make it difficult to use the 
preferred legal basis of Art.95 EC to adopt some of its proposals. ECJ jurisprudence 
has clearly established that only appreciable distortions of competitions can be 
addressed under that provision, and differences in national law which do not have an 
appreciable impact on the functioning and operation of the internal market may not 
be within the scope of this Article. Other legal bases ought to have been considered. 
Indeed, the Commission could have explored other avenues for attaining its desired 
objective, including the use of an inter-governmental Treaty, rather than EU 
legislation, to create comprehensive and coherent consumer legislation for the EU.  
 
 
 
RESPONSE TO SPECIFIC QUESTIONS RAISED 
 
Question A1: In your opinion, which is the best approach to the review of the 
consumer legislation? 
 
Out of the three choices presented (revision of individual directives; mixed approach 
no change), the second option (mixed approach) seems to be the appropriate way 
forward.  
 
However, we notice that the Green Paper is silent on the legal nature of the 
horizontal instrument. If the acquis will continue to be based around directives, then 
we would question whether a horizontal directive would be of great benefit to 
consumers and businesses. A directive focuses on the results to be achieved, with 
legal form and method left to each Member State (Art.249 EC). Whilst a horizontal 
directive may have benefits for the Member States in bringing relevant provisions 
together in one measure, it does not inevitably mean that the domestic 
implementation in each Member State will also take the form of a single piece of 
legislation. If there is only a limited change to the substance of the acquis, then 
national legislators may not see a great need for significant alteration of the current 
implementing legislation. The impact of the horizontal instrument may, therefore, be 
negligible.  
 
This would not be the case if the horizontal instrument were adopted as a Regulation, 
rather than a Directive. It would then be directly applicable in all the Member States; 
there would be one clearly identifiable measure which consumers and businesses in 
all the EU Member States could look to in order to identify their rights and obligations. 
This approach has already been adopted with regard to the air travel compensation 
regulation. It seems to us that the most suitable format for achieving the 
Commission’s objective would be a regulation, and we are concerned that there is no 
discussion of the possible legal form of the horizontal instrument in this Green Paper. 
 
Question A2: What should be the scope of a possible horizontal instrument? 
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Three alternatives are suggested: application to both domestic and cross-border 
transactions; cross-border contracts only; or distance contracts only. The first option 
would have the advantage of introducing one law that would apply to all forms of 
consumer transactions, whereas the other two alternatives would have the effect of 
creating two parallel legal regimes, with the consequent risk of differing degrees of 
protection. Indeed, having different levels of protection for different types of 
transactions can have the effect of distorting markets.1  
   
In view of the risk of making the law more complicated if parallel regimes were 
introduced, we support option 1, i.e., application to all consumer contracts. However, 
we are concerned about the possible impact of this approach on the majority of 
consumer contracts, which are domestic rather than cross-border. It will be the case 
that all consumers and businesses dealing with consumers will have to adjust to a 
change in the law (particularly if the goal of full harmonisation – Question A3 below – 
is pursued). We urge the Commission to undertake a full assessment of the likely 
impact of this move and to publish this information as part of its follow-up to the 
Green Paper. 
 
 
Question A3: What should be the level of harmonisation of the revised 
directives/the new instrument? 
 
We are surprised that the Commission only mentions full harmonisation or minimum 
harmonisation with a mutual recognition clause/country of origin principle as viable 
alternatives for the review of the acquis. There appears to be no room for the current 
approach, which is minimum harmonisation without country of origin/mutual 
recognition. We recognise that there may be a degree of uncertainty about the 
constitutionality of the current minimum harmonisation: comments by the European 
Court of Justice in case C–376/98 Germany v Parliament and Council (Tobacco 
Advertising) [2000] ECR I-8419 (paras 101-104, in particular) are to blame. However, 
the ECJ has yet to address this question head-on, and as there have been numerous 
cases involving minimum harmonisation directives in which the ECJ said nothing 
about the minimum harmonisation approach, we wonder whether the Commission is 
making too much of the Court’s comments in Tobacco Advertising. 
 
We would have liked to have had a more thorough exploration of the notions of 
“mutual recognition” and “country of origin”. An important difference between these 
two is in respect of the derogations permitted, for example. Also, it has not been 
considered how these notions would operate in the context of private law rules – both 
have developed in the context of technical trade rules. 
 
The Commission’s preference for full harmonisation is evident, and it appears to 
have already concluded that this will be its preferred approach (see p.7 of the EU 
Consumer Policy Strategy 2007-2013 (COM (2007) 99 final, 13 March 2007)). We 
are sceptical about the appropriateness of this approach, although we accept that if 
the Commission’s argument that full harmonisation would improve consumer and 
business confidence in the internal market is correct, then adopting a full 
harmonisation approach, wherever possible, would be the best way forward. 
 

                                                
1
 For example, in domestic law, the availability of connected lender liability (s.75 of the 
Consumer Credit Act) provides consumers with additional rights where they pay by credit 
card. This could have the effect of distorting the market for payment mechanisms, with 
consumers preferring credit cards over debit cards or cash. 
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We are also disappointed that the Commission does not discuss two crucial aspects 
linked to a decision on the appropriate level of harmonisation: how high a level of 
consumer protection should be adopted, and, more fundamentally, what legal basis 
should be used for the revision of the acquis. 
 
With regard to the level of consumer protection, the Green Paper does not indicate 
whether the standard of protection would be raised significantly. This is an important 
issue, however, and one that cannot be ignored at this stage. The effect of minimum 
harmonisation has been to produce a degree of variation above the baseline 
standard demanded by EC law from Member State to Member State. Some have 
adopted only the minimum, others have gone beyond; similarly, some have exercised 
the options given in directives, whereas others have not. So whilst the current level of 
protection set by EC law is something that was acceptable to all the Member States 
(or rather, those countries that were members at the time of adopting the directives: 
we must not forget that the directives under review were all adopted before the 
accession of the 12 most recent new Member States), some will only have agreed to 
this on the understanding that domestic law could set a higher standard. Others 
might not have been willing to agree to a level of protection beyond that eventually 
agreed. The advantage of minimum harmonisation in its current form is that it can 
accommodate the views of most Member States. A shift to full harmonisation will 
require an open and thorough debate on just how high a level of protection should be 
set at the European level, bearing in mind its potentially wide application. This Green 
Paper does not even offer a launch pad for this debate. We encourage the 
Commission to promote this debate before it puts forward concrete legislative 
proposals. 
 
It is also unfortunate that nothing is said about the appropriate legal basis, although 
the tone of the Green Paper makes it obvious that the only concern is with Art.95 EC. 
However, in our view, this is an appropriate moment to consider whether 
Art.153(3)(b) would be a viable alternative for improving and modernising the acquis. 
We recognise that the pursuit of full harmonisation by the Commission would not be 
possible if Art.153(3)(b) were the legal basis chosen, because Art.153(5) contains a 
Treaty-based minimum harmonisation clause (and we may note here that there is no 
reference to mutual recognition or country-of-origin in this provision).  
 
We note that there is no discussion of other limitations on the EC’s competence to 
act, notably those imposed by Art.5 EC (proportionality and subsidiarity). Whilst we 
welcome proposals to make the law more coherent, we wonder if this will be affected 
by the need to ensure that action goes no further than is necessary, and, indeed, that 
action should be taken at the European level in the first place. 
 
It is to be regretted that the Commission has not opened a debate on an appropriate 
legal basis. The focus on the internal market legal basis does mean that it will have 
to be demonstrated that every change to the substance of the acquis is necessary for 
the internal market (and we have doubts about the strength of the ‘consumer 
confidence’ argument in this regard), which leaves open the risk of some 
fragmentation – some of the proposals in the Green Paper sound very sensible in 
terms of creating a more coherent acquis, but we struggle to see how action could be 
justified on the basis of Art.95 EC.  
 
 
Indeed, the lack of any discussion about the appropriate level of consumer protection 
and legal basis relates to an even more fundamental omission from this Green 
Paper: a discussion about the philosophy and purpose of EU consumer law. The 
proposals mooted in the Green Paper could result in far-reaching changes to the 
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consumer protection landscape, and it seems to us that this is an opportune moment 
for a debate about the nature of EU consumer law. It seems to us that the move from 
piecemeal minimum harmonisation dealing with isolated problems to a broad 
horizontal approach requires more than a merely technical revision of the current 
state of the law, but the Green Paper is silent on these issues. We urge the 
Commission to promote a debate on this fundamental issue, and to take full account 
of the positions taken by interested parties, before proceeding further with the review 
of the acquis. 
 
Question B1: How should the notions of consumer and professional be 
defined? 
 
We welcome the proposal to adopt single definitions for key concepts used in the 
consumer acquis. We support the second option presented in the Green Paper, i.e., 
as wide a definition of consumer as possible. This will increase certainty for both 
consumers and businesses  and minimise the number of cases where there is an 
argument as to whether the contract in issue is a consumer contract or not. Similarly, 
we support the widening of the definition of professional. 
 
Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional 
intermediary? 
 
In our view, the Commission’s analysis of this point is insufficiently precise.  A 
consumer may derive assistance from a professional intermediary both when acting 
as a buyer and as a seller.  The example given in the Green Paper is that of a 
consumer (i.e., a private person) who uses a professional to sell a car on his behalf. 
In this situation, a consumer buyer may think that he is dealing directly with the 
professional. If the consumer buyer is not aware that the professional is acting as an 
intermediary only and that the real seller is a private person, then it seems to us that 
the consumer buyer has a reasonable expectation to benefit from consumer 
protection rules, and these should apply.  
 
However, a consumer buyer may also be using a professional as an intermediary, 
either when buying goods from a professional seller, or from a private person. In the 
latter situation, it is clear that the contract between a private seller and a consumer 
should not fall within the scope of consumer protection rules.  
 
The case where the seller is a professional and the consumer buyer has the benefit 
of a professional intermediary may also be a case where consumer protection rules 
should not apply. 
 
Our view, therefore, is that neither Option 1 nor Option 2  is appropriate. Instead, we 
propose a third option: “the notion of consumer contracts would include situations 
where a private seller/consumer seller acts through a professional intermediary”.  
In our view, where a private seller uses a professional intermediary, there are two 
strands to the argument in favour of applying consumer protection rules in favour of 
the consumer buyer: first, this is in accordance with the reasonable expectations of 
the consumer buyer; second, there is an imbalance of bargaining power, because of 
the intervention of the professional intermediary, from whose expertise the seller 
benefits. 
 
This issue illustrates our concerns about a lack of discussion about the underlying 
principles and philosophy of EU consumer law. A rule such as our proposed option 3 
could be justified on the basis that consumer protection should be available where a 



 7 

consumer reasonably expects to be protected. Such reasonable expectations may 
exist because the consumer is dealing with a professional, and there is at least a 
presumption of unequal bargaining strength, justifying consumer protection.  
 
This justification may not be acceptable to everyone, but our point is a different one: 
we wish to emphasise that EU consumer law lacks rational foundations, and the 
current review ought to focus on these as much as on improving the substantive law.  
 
 
Question C: Should a horizontal instrument include an overarching duty for  
professionals to act in accordance with the principles of good faith and fair 
dealing? 
 
Although we recognise the concerns, particularly of common lawyers, about the 
introduction of a broad good faith principle, we support this proposal, provided that 
the good faith principle is confined to (a) an underlying principle forming the basis of 
more specific rules and (b) as a “safety net” which can be referred to in order to fill 
gaps. Indeed, a good faith principle might avoid having to draft intricate technical 
rules on other matters (see further below). 
 
As a “safety net”, the principle would, to some extent at least, be a free-standing 
principle that could form an independent cause of action. There are concerns about 
arguments based on ‘good faith’ being raised in litigation as an afterthought (if no 
other argument succeeds, then a general argument that the defendant’s actions are 
contrary to good faith might be advanced) and we would welcome steps to rule out 
this possibility. 
 
We anticipate opposition from various sources, particularly from others with a 
common law background. There may be concern about a principle of good faith that 
could be deployed in the context of contractual performance, for example. This, 
however, would  ignore the fact that English law has already moved, in substance 
rather than doctrinal form/expression, towards such a principle: see Nash and others  
v Pararagon Finance Plc [2001] 2 All ER (Comm) 1025. English law has historically 
adopted a doctrinal form for aspects of good faith which differs from that in other 
jurisdictions, but is in substance much closer to those jurisdictions which have an 
express good faith doctrine. Rather than avoiding a doctrinal form/expression that 
may be unpopular, it seems to us that the substance of the law may be better 
reflected in a concept such as good faith.  
 
Perhaps the debate should concentrate on the full scope and substance  of the good 
faith principle instead. We note that there is a danger of disharmony because 
national conceptions of good faith may vary, and there is unlikely to be a central 
arbiter on the substance of good faith (cf C-237/02 Freiburger Kommunalbauten v 
Hofstetter).  
 
We also note that, in terms of competence, the introduction of a good faith principle 
may put the EC at the risk of overplaying its hand by exceeding its competence. If the 
good faith principle that is adopted could be used to extend the reach of EU law 
deeper into domestic law than  may appear, then this might have the effect of going 
beyond harmonising activities permitted by the EC’s conferred powers. 
 
Out of the options presented (no general clause; professionals to act in good faith; 
professionals and consumers to act in good faith), we can see some justification for 
imposing this duty on both professionals and consumers. We base this view on the 
assumption that, as the review appears to be linked to the operation of the internal 
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market, business interests are relevant. Businesses might be more confident in 
cross-border trade if there was a generally applicable good faith principle, rather than 
one imposed only on them.  
 
However, if the acquis was concerned primarily with consumer interests, then we 
would support a duty only on businesses. We have some concern about the 
possibility for businesses to raise, as a blanket defence, the obligation on a 
consumer to act in good faith, thereby making it more difficult still for consumers to 
enforce their rights. 
 
Consumers may, of course, in some instances be acting in bad faith. Take the 
following example: a consumer has bought goods in a distance selling context, and 
the seller has given the consumer an extended period to make his payment. If the 
consumer, who has not paid in full, alleges breach of contract by the seller in order to 
withhold the remaining part of payment and thereby holds the seller to ransom, the 
consumer may be acting in bad faith. 
  
 
 
Question D1: To what extent should the discipline of unfair contract terms also 
cover individually negotiated terms? 
 
In our view, the scope of the Directive on Unfair Terms should be broadened to 
include individually negotiated terms. The experience of litigation before the English 
courts shows that there are recurring attempts to devise arguments that standard 
terms have somehow been subjected to negotiation and are therefore no longer 
subject to review. This has made it more difficult for some consumers to challenge 
successfully particular unfair terms. It should also be noted that negotiation between 
parties with unequal bargaining power may still produce terms which are 
substantively unfair, or disproportionately favour one party's interests over those of 
the other. 
 
We note that if no change were made, but a general good faith principle introduced, 
then individually negotiated terms would be subject to the general principle. In our 
view, it would be preferable to have one standard by which the fairness of contract 
terms could be assessed. 
 
Question D2: What should be the status of any list of unfair contract terms to 
be included in a horizontal instrument? 
 
The current Annex, as implemented into English Law, is only indicative; however, 
some terms listed in the Annex are always unfair under the Unfair Contract Terms 
Act 1977. English law therefore resembles option 4, i.e., some terms are banned 
whereas others from the indicative list are certainly regarded as more likely to be 
unfair. This approach has worked well in English law, and we support option 4..  
Consumers may be unaware of their rights, or disinclined to enforce them, 
particularly when the outcome of litigation is unpredictable.  Consumer protection 
rules should therefore be simple and predictable in their application. 
 
 
Question D3: Should the scope of the unfairness test of the directive on unfair 
terms be extended? 
 
We do not believe that it is appropriate to subject the “price-quality” ratio to a test of 
unfairness. The example given on page 19 of the Green Paper seems to us to be 
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rather unusual, and one where the general good faith principle might be more 
appropriately deployed.  
 
We would, however, encourage the Commission to revise the current wording of this 
exclusion. The current wording is “Assessment of the unfair nature of the terms shall 
relate neither to the definition of the main subject matter nor to the adequacy of the 
price and remuneration, on the one hand, as against the service or goods supplied in 
exchange, on the other, in so far as these terms are in plain intelligible language.” In 
our view, the exclusion from the scope of the unfairness test of terms defining the 
subject matter and price could be expressed more clearly. 
 
We note also that the Commission does not propose a clarification of what should 
happen if a term fails to meet the requirement that it should be expressed in plain 
and intelligible language. It is currently not clear if such terms should be regarded as 
unfair.  
 
 
Question E: What contractual effects should be given to the failure to comply 
with information requirements in the consumer acquis? 
 
We are  not persuaded that the extension of the cooling-off period, where available, 
should be the standard remedy for all failures to comply with information duties. 
There are some items of information in respect of which a failure to comply with an 
information duty should result in an extension of the cooling-off period, but we are  
not convinced that this should be so for all the items of information required by the 
acquis.  
 
Our preference is for option 2, i.e., different remedies for breaching different groups 
of information obligations. However, if the objective of a revised acquis is to provide 
simple rights for consumers (and, indeed, simple obligations on businesses), then 
option 1 could be supported. What is clear, however, is that a more consistent 
approach in this regard is needed. 
 
 
Question F1: Should the length of the cooling-off periods be harmonised 
across the consumer acquis? 
 
We agree that it is necessary to clarify whether the period should be calculated in 
working days or calendar days. Uniformity in this regard would reduce some of the 
confusion that exists at present.  Our preference is for calendar days so as to avoid 
the difficulties associated with establishing whether a particular day is a “working 
day”, especially with regard to public holidays specific to one jurisdiction. 
 
Although we can see some merit in both options 1 and 2, we propose a modified 
version of option 2: the assumption should be that there is one standardised cooling-
off period, but if there are clear reasons for having a different period for particular 
contracts (such as timeshare), then an appropriate period should be set. We do not 
support restricting the acquis to two fixed cooling off-periods. We acknowledge that 
this might be at the risk of confusing consumers. 
 
We question, however, to what extent the variations in cooling-off periods really are a 
practical problem for the internal market. Prima facie, the many different cooling-off 
periods might cause confusion and might make it difficult for business to operate 
consistently across the EU. We are aware, however, of views of a leading on-line 
retailer operating across the EU in whose opinion the variations in the cooling-off 
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periods are not problematic; staff dealing with customers have a quick-reference 
table with the appropriate period and can advise their customers accordingly.  
On the other hand, the right of withdrawal should be clear and simple to use for the 
consumer, which points in favour of standardised cooling-off periods. 
 
 
Question F2: How should the right of withdrawal be exercised? 
 
We agree that greater clarity is needed with regard to the exercise of the right of 
withdrawal. Consequently, we see no mileage in either options 1 or 3. Although 
option 3 (no formal requirements) may be of benefit to consumers, there are likely to 
be significant practical and evidential difficulties associated with this. 
 
We therefore have a preference for option 2. However, we are unsure about the 
precise scope of that option. There is talk of “one uniform procedure”, which might 
suggest that there should only be one way of withdrawing effectively from the 
contract. This would not be acceptable. If the intention is to introduce a “standard 
procedure”, with a number of different options (which would be exhaustive), then we 
would be in favour of Option 2. 
 
 
Question F3: Which costs should be imposed on consumers in the event of 
withdrawal? 
 
This is another complex issue which may not be amenable to a uniform solution for 
all types of contract.  The acquis makes available a right of withdrawal for at least two 
separate reasons: (i) in situations of surprise or pressure (e.g., doorstep selling) and 
(ii) in situations where a consumer is unable to evaluate goods before purchase (e.g., 
distance selling). We can see some justification in requiring a consumer to cover the 
cost of returning the goods in the second situation, but not in the first one. 
Consequently, we do not believe that a uniform approach is appropriate here 
because the rationale for providing a right of withdrawal is not uniform, either. 
 
We therefore reject options 1 and 2 and support option 3. However, it would also be 
acceptable to us to adopt firm rules, rather than regulatory options, for the different 
circumstances (i.e., a firm rule that a consumer has to bear some costs in the context 
of distance selling, and a rule against any costs where a contract is concluded on the 
doorstep). On the other hand, it is equally possible to leave this to the discretion of 
individual businesses - some may regard it as a competitive advantage to accept 
returns at no charge to the consumer. 
 
 
Question G1: Should the horizontal instrument provide for general contractual 
remedies available to consumers? 
 
This question raises an issue that goes beyond a review of the acquis in a narrow 
sense – the introduction of general contract remedies for consumers would lead to 
the harmonisation of a significant part of consumer contract law, particularly if this is 
included in the horizontal instrument and therefore potentially applicable to all 
consumer contracts. 
 
In view of the objective pursued by the Commission to make the acquis more 
coherent, we can see significant merit in adopting general contract law remedies 
across the EU, and we tentatively support option 2.  
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We do have some reservations: it is not clear from the Green Paper if the basis of 
these remedies will be whatever provisions may be found in the Common Frame of 
Reference. We expect the CFR provisions to be drafted with general contract law, 
rather than consumer contract law, in mind. Direct adoption may therefore lead to the 
adoption of rules that may not be entirely suitable for consumer transactions. 
 
We also have concerns about the possible impact on non-consumer contracts. The 
full harmonisation of contract remedies in consumer contracts will have the effect of 
carving out a separate area of consumer contract law in a much broader sense than 
has hitherto been the case. In English law, we would expect the remedies in 
consumer contracts to become fully statute-based (indeed, depending on the legal 
form of the horizontal instrument, possibly  Regulation-based!), with the common law 
only applicable to non-consumer cases. That might reduce the danger of ‘leakage’ 
from consumer to non-consumer contract law, although we have some concerns 
about the possible consequences of any leakage for the common law of contract. 
 
 
Question G2: Should the horizontal instrument grant consumers a general 
right to damages for breach of contract? 
 
We accept the case for the introduction into the acquis of rules on damages for 
consumer contracts. The present situation, with no provisions covering the 
relationship between acquis-based remedies and general damages is unsatisfactory.  
 
If there is an intention to adopt a comprehensive system of remedies for consumer 
contracts at EU-level (see G1, above), then neither option 1 nor 2 is of much use. 
The choice is then between options 3 and 4, with the main difference between these 
being the question of whether non-economic loss should be covered. We already 
have rules on damages extending to non-economic loss in the acquis (Package 
Travel; Leitner), and see no merit in moving backwards. On balance, therefore, we 
support option 4. 
 
 
Question H1: Should the rules on consumer sales cover additional types of 
contracts under which goods are supplied or digital content services are 
provided to consumers? 
 
The current situation is unsatisfactory: there are rules on contracts of sale, but sale 
itself is not defined. However, it is provided that contracts for goods to be 
manufactured, and contracts involving the installation of goods, are to be treated as 
contracts of sale. There is, therefore, already a degree of overlap with certain 
contracts which involve the provision of a service. Moreover, as the Commission has 
recognised, the supply of digital content, including software, raises difficult issues. 
 
We take the view that, from the consumer’s perspective, there is often no discernible 
distinction between a contract of sale, hire-purchase, hire or other supply contract. 
On that basis, we would support as wide an extension as possible, and we generally 
prefer option 4.  
 
However, we need to qualify our position: whilst we agree that contracts involving the 
supply of digital content should be subject to the conformity obligation and remedies 
for non-conformity, it is in our view not possible simply to widen the definition of “sale” 
to encompass contracts for the supply of digital content. Contracts of sale involve the 
transfer of property/ownership but, where digital content is supplied, a consumer 
merely acquires a licence to use that content – it is therefore conceptually different 
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from a sale. If the decision is taken to include such contracts within the scope of the 
rules on consumer sales, we urge that this is done through a provision along the lines 
of “the provisions in Articles x-y on conformity with the contract and remedies also 
apply to contracts for the supply of digital content”. 
 
 
Question H2: Should the rules on consumer sales apply to second-hand goods 
sold at public auctions? 
 
We see no justification for a blanket exclusion, and therefore favour option 1 – i.e., 
inclusion of second-hand goods sold at public auctions within the scope of the rules 
on consumer sales. The “conformity” standard is sufficiently flexible to take into 
account differences in levels of expectations of quality, and we regard this as 
sufficient to avoid imposing unnecessary burdens on the seller of such goods.  
 
Question I1: How should delivery be defined? 
 
We agree that a definition of ‘delivery’ is required. The central obligation of a seller 
under the Consumer Sales Directive is to deliver goods in conformity with the 
contract, and it is therefore important not only to know what ‘conformity’ entails, but 
also when delivery takes place.  
 
As far as physical goods are concerned, we prefer option 1, i.e., the goods must be 
handed over to the consumer. This should cover both High Street sales, where a 
consumer takes away the goods from the shop where they were bought, and 
distance/on-line sales, where goods need to be transported to the consumer and 
need to arrive at the consumer’s address. However, we acknowledge that variations 
to this rule may be necessary where the consumer has requested delivery to an 
address different from his home (e.g., his place of work), or to a third party (e.g., in 
the case of gifts). 
 
The Green Paper, having previously raised digital content, does not say anything 
about the delivery of digital content. We suggest that a rule on delivery of such 
content is also needed, and propose that, in such contracts, delivery occurs as soon 
as the digital information has been downloaded in full by the consumer onto his 
computer. 
 
 
Question I2: How should the passing of the risk in consumer sales be 
regulated? 
 
A harmonised rule on the passing of risk in consumer contracts is to be welcomed, 
and we support option 1, linking the passing of risk to the moment of delivery (rather 
than the passing of property, which may occur separately from delivery). This could 
be made subject to a proviso for circumstances where a consumer unduly delays 
taking delivery of goods. 
 
Question J1: Should the horizontal instrument extend the time limits applying 
to lack of conformity for the period during which remedies were performed? 
 
On the assumption that there will continue to be a 2-year period, our view is that the 
period should be extended for the period of time during which remedies were 
performed. However, we emphasise that, whilst it may not be difficult to develop an 
appropriate legal rule of this kind, it may be rather more difficult to apply this in 
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practice. We would therefore like to see further consideration of how such a rule 
would operate in context. 
 
Question J2: Should the guarantee be automatically extended in case of repair 
of the goods to cover recurring defects? 
 
It seems appropriate to us to agree with this proposal, although it is expressed in 
rather vague terms at present. We understand that the intention is to set a fixed 
additional period, rather than to determine the extension based on how long it took to 
effect initial repair.  
 
We wonder if a rule is, strictly speaking, needed: if there is a recurring defect, then it 
may be the case that the initial repair was not carried out properly and therefore that 
the seller has not yet fulfilled his obligation to repair the goods. In that case, it may be 
arguable that a consumer would be entitled to ask for repair outside the two-year 
period, even in the absence of a rule such as the one proposed in question J2. 
However, in practical terms, it might be difficult in a particular case to establish that 
repair was not carried out properly, and so a bright-line rule may be better for 
consumers. 
 
Question J3: Should specific rules exist for second hand-goods? 
 
We see no reason for the adoption of such a rule. As noted earlier, the conformity 
test has a degree of flexibility built into in, particularly in Art.2 para (2) lit.d (“quality 
and performance which are normal in goods of the same type and which the 
consumer can reasonably expect, given the nature of the goods…”) which would 
mean that a defect in second-hand goods might not result in a finding of non-
conformity whereas the same defect in new goods would lead to that conclusion. We 
therefore favour option 1. 
 
Question J4: Who should bear the burden to prove that the defects existed 
already at the time of delivery? 
 
On balance, we support option 2, i.e., the burden should fall on the professional 
throughout the two-year period. It may be appropriate to make the consumer’s 
exercise of this right subject to the requirement of good faith, in order to minimise the 
risk of a bad faith exercise shortly before the expiry of the period. 
 
Question K1: Should the consumer be free to choose any of the available 
remedies? 
 
With regard to this proposal, we question what the underlying rationale is. The 
current arrangement of the remedies may reflect the underlying philosophy to keep 
the contract alive when there has been a breach. Raising this issue might suggest 
that this approach is not appropriate in consumer cases (which is the view taken, for 
example, by the Law Commissions in 1987).  
 
If the Commission’s objective is to encourage cross-border trade, then remedies 
which can easily be exercised are essential. At a distance, repair or replacement 
may, in fact, be rather difficult to provide. Perhaps an approach based on current 
English law might be more appropriate, giving a consumer the choice to reject the 
goods and terminate the contract immediately. A free choice of remedies that would 
include such a right is our preference.  
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If that is not acceptable, then we would prefer option 2 to either of the other two 
options. 
 
 
Question K2: Should consumers have to notify the seller of the lack of 
conformity? 
 
It has never been apparent what the rationale for this rule might have been. We do 
not see any benefit to consumers here, nor do we believe that businesses regard this 
rule as vital. We therefore favour option 3 – no such rule to be introduced.2  
 
Question L: Should the horizontal instrument introduce direct liability of 
producers for non-conformity? 
 
The case for direct producer liability is a strong one, and we support full 
consideration of this issue, leading to its eventual introduction. We note that a fuller 
discussion of this issue is promised for the report on the implementation of the 
Consumer Sales Directive, but at the time of writing, this had not been made 
available.  
 
Key points in favour of direct producer liability are:3 
 

- Retailers only act as conduit; producers are usually actually responsible 
for any defects as these will have occurred during the manufacturing 
process; 

- Consumers may expect the producer as ‘brand owner’ to take 
responsibility for its goods;  

- Consumer expectations are shaped by the producer’s advertising; 
- Producers may be better placed to offer redress, especially where goods 

are purchased cross-border and/or at a distance 
- Consumers are encouraged to shop around for the best deal, which may, 

on occasion, make it difficult to remember who the retailer was for a 
particular item; 

- Retailers are more likely to go out of business; consumers will be left with 
no redress in such circumstances unless the producer is also responsible; 

- A form of producer liability already exists where defective goods cause 
personal injury; 

- Most producers assume a degree of responsibility under voluntary 
guarantees, suggesting that many producers already accept a degree of 
liability; 

- Direct producer liability may also encourage investment in improving 
durability in order to minimise the number of claims. 

 
 
Question M1: Should a horizontal instrument provide for a default content of a 
commercial guarantee? 
 

                                                
2
 A notification requirement is common in some jurisdictions.  There is also a provision on 
notice in Article 39 CISG, requiring that notice is given within a reasonable time. Prof Goode 
described this as the most controversial provision in the convention. 
3
 Space precludes a detailed discussion of this issue. See R.Bradgate and C.Twigg-Flesner, 
“Expanding the boundaries of liability for quality defects” (2002) 25 Journal of Consumer 
Policy 345-377. 
 



 15 

We are not persuaded that there is any need for more detailed regulation of 
guarantees.  What is needed is a clear obligation to state what the guarantee 
provides, as well as a rule that ensures that guarantees do not restrict the legal rights 
of consumers. Beyond that, we see no need for further regulation.  
 
Setting a default content might have the effect of standardising guarantees around 
the default position, which could be detrimental rather than beneficial for consumers. 
If the default level were set too high, then those giving a guarantee might feel 
compelled to amend their guarantees. In some instances, this might result in 
guarantees being withdrawn altogether. 
 
Overall, we support option 2. 
 
Question M2: Should a horizontal instrument regulate the transferability of the 
commercial guarantee? 
 
We do not see any justification for a mandatory rule, and reject option 2. We accept 
that there may be good reasons for a guarantee to be restricted to the original 
purchaser of the goods. However, we also recognise that in many cases, a 
guarantee may be regarded as an integral aspect of the goods and a consumer 
seeking to resell the goods should be able to pass on the guarantee. On balance, we 
therefore favour option 3, which makes the transferability a default position, but 
allows a guarantor to exclude this, provided that the exclusion is clear and precise, 
and easily identifiable by a consumer. In that case, the exclusion should not be 
automatically presumed to be suspicious under the controls over unfair contract 
terms. 
 
Question M3: Should the horizontal instrument regulate commercial 
guarantees limited to a specific part? 
 
We see no reason for a substantive rule such as that suggested in option 3. We 
agree, however, that clear information should be provided to consumers, and 
therefore agree with option 2. 
 
Question N: Is/are there any other issue(s) or area(s) that requires to be 
explored further or addressed at EU level in the context of consumer 
protection? 
 
We have already identified a number of significant omissions in the Green Paper, 
including: 

- A debate about the philosophy/purpose/rationale of EU consumer law 
- Appropriate legal basis for further legislation 
- Where the level of consumer protection would be set under full 

harmonisation 
 
 
 
 
 


