
GREEN PAPER ON THE REVIEW OF THE CONSUMER ACQUIS 
 
RESPONSE OF THE NATIONAL CONSUMER FEDERATION 
 
The National Consumer Federation welcomes the opportunity to comment on 
the discussion and issues raised by the Green Paper and supports the intent 
of simplifying and clarifying the existing regulatory format, provided this is not 
done at the expense of existing consumer rights. 
 
ISSUES FOR CONSULTATION 
 
1. General Legislative Approach  
As indicated in section 4 above, there are different alternatives  
available to reviewing the consumer legislation.  
 
Question A1: In your opinion, which is the best approach to the review of the 
consumer legislation?  
 
Option 1: A vertical approach consisting of the revision of the  
individual directives.  
 
Option 2: A mixed approach combining the adoption of a framework  
instrument addressing horizontal issues that are of relevance for all consumer 
contracts with revisions of existing sectoral directives whenever necessary.  
 
We support option 2. 
 
In an ideal world we would support option 1, ie the revision of individual 
directives.  However, we believe this will make the task too slow and we are, 
therefore, going for the pragmatic approach that some improvement to the 
consumer’s position sooner, rather than later, is preferable. 
 
It is plain that an inconsistency between the rights afforded by individual 
directives, for example ‘cooling off periods’, is unsatisfactory, illustrative of a 
piecemeal approach in the past, and confusing for the consumer. 
 
Option 3: Status quo: no revision.  
 
2. Scope of a Horizontal Instrument  
Section 4.4 above highlights different options as to the scope of a  
possible horizontal instrument. One option would be to adopt a framework 
instrument with broad coverage, applicable to both domestic and cross-border 
transactions.  
Alternatively, the horizontal instrument could cover cross-border contracts 
only. A third alternative would be to limit the scope of application of the 
instrument to distance contracts concluded cross-border and domestically.  
 
Question A2: What should be the scope of a possible horizontal  



instrument?  
 
Option 1: It would apply to all consumer contracts whether they concern 
domestic or cross-border transactions.  
 
Option 2: It would apply to cross-border contracts only.  
 
Option 3: It would apply to distance contracts only whether they are  
concluded cross-border or domestically.  
 
We support option 1 and propose that any horizontal instrument should cover 
all domestic and cross border contracts.  To limit review and reform to cross 
border or distance contracts would only add to consumer confusion. 
 
A consistency of approach would afford (relative) simplicity to the consumer 
and trader alike. Thus, confidence in the internal market would be enhanced. 
 
3. Degree of Harmonisation  
Section 4.5 above discusses the degree of harmonisation that future  
consumer protection legislation should be based on. Current legislation allows 
Member States to adopt more stringent national rules through the use of 
minimum clauses. The resulting fragmentation of rules may create internal 
market barriers and deter consumers from shopping cross-border. Full 
harmonisation could represent an option  
for addressing this problem. A second option would be to keep the  
minimum harmonisation approach. Minimum harmonisation, as indicated 
above, could be combined with a mutual recognition clause or with the 
country of origin principle. However, this option would not simplify and 
rationalise the regulatory environment. Regulatory fragmentation would 
continue to exist and its negative effects on consumers' confidence in the 
internal market would not be removed.  
 
Question A3: What should be the level of harmonisation of the revised  
directives/the new instrument?  
 
Option 1: The revised legislation would be based on full harmonisation 
complemented on issues not fully harmonised with a mutual recognition 
clause.  
 
Option 2: The revised legislation would be based on minimum  
harmonisation combined with a mutual recognition clause or with the country 
of origin principle.  
 
We support option 1.  To do otherwise goes against the goals of simplifying 
and rationalising the regulatory environment.   
 



We also argue that during the harmonisation process there should be no 
levelling down of individual countries’ consumer protection, in cases where 
those countries have opted for higher degrees of protection. 
 
Since a goal of this review exercise is to improve cross border shopping 
throughout the single market, should consumers from a country with higher 
standards of protection see their rights being “levelled down” this will 
undermine their confidence in and support for the Commission’s actions.  
Furthermore, businesses need to see a consistent standard and approach 
being applied throughout the single market and those accustomed to working 
with higher standards (in certain countries and in respect of particular laws) 
will have already factored higher compliance costs into their profit 
calculations.   
 
We support the analysis of current consumer rights across the Community 
and the adoption of a gradual move to the higher thresholds found. There is 
nothing to be gained by levelling down harmonisation.  
 
4. Horizontal Issues  
4.1 Definition of "consumer" and "professional"  
Currently the directives do not have coherent definitions of the  
concepts of “consumer” and “professional”, although these are fundamental 
concepts for the application of the consumer acquis. There is no serious 
justification in terms of the specific purposes of the relevant directives. The 
uncertainty this causes is aggravated  
by the fact that the Member States use the minimum clause to extend the 
vague definitions in different ways. Several stakeholders advocate strongly in 
favour of consistent definitions of consumer and professional to avoid 
confusion. In this respect it is also important to ensure coherence with 
definitions used in other areas of Community legislation.  
 
For instance, the Directive on Doorstep Selling defines consumer as a  
natural person who is acting for purposes “which can be regarded as outside 
his trade or profession”. The Directive on Price Indications refers to any 
natural person “who buys a product for purposes that do not fall within the 
sphere of his commercial or professional activity” and the Unfair Contract 
Terms Directive refers to “purposes  
which are outside his trade, business or profession”.  
 
Differences between Member States can be noted for example when it  
comes to individuals buying a product to be used both privately and  
professionally, e.g. when a doctor buys a car and occasionally uses it to visit 
his patients. Several Member States have granted natural persons acting for 
purposes which fall primarily outside their trade, business or profession the 
same protection as consumers.  In addition  
some businesses, such as individual entrepreneurs or small businesses  
may sometimes be in a similar situation as consumers when they buy certain 
goods or services which raises the questions whether they should benefit to a 



certain extent from the same protection provided for to consumers. During the 
review the widening of the definitions to cover transactions for mixed 
purposes should be considered.  
 
Similarly the professional is referred to variously as “trader”,  
“seller”, “supplier” etc, depending on the directive. The definitions vary as well: 
The Distance Selling Directive, for instance, defines the “supplier” as “any 
natural or legal person who is acting in his commercial or professional 
capacity”, whereas the Unfair Contract  
Terms Directive refers to a “seller or supplier” as a natural or legal person who 
“is acting for purposes relating to his trade, business or profession, whether 
publicly or privately owned”. To overcome the current inconsistencies the 
notion of “professional” could replace the variety of terms in the existing 
Directives and apply to all persons who are not deemed to be consumers.  
 
Question B1: How should the notions of consumer and professional be  
defined?  
 
Option 1: An alignment would be made of the existing definitions in the 
acquis, without changing their scope. Consumers would be defined as natural 
persons acting for purposes which are outside their trade, business or 
professions. Professionals would be defined as persons (legal or natural) 
acting for purposes relating to their trade, business and profession.  
 
Option 2: The notions of consumer and professional would be widened to 
include natural persons acting for purposes falling primarily outside 
(consumer) or primarily within (professional) their trade, business and 
profession.  
 
We support option 1. 
 
4.2 Consumers acting through an intermediary  
A consumer is not protected by the acquis when his/her contractual  
counterpart is another private person. The same goes for the case when an 
individual is represented by a commercial agent, broker or any other 
intermediary. A practical example of this  
is when a car dealer sells a second-hand car on behalf of one consumer to 
another consumer. It has been argued that in these cases consumers need 
similar protection as in an ordinary business-to-consumer contract since the 
other party will benefit from  
the professional expertise of the intermediary and some Member States  
have chosen to extend consumer protection to these situations.  
 
However, it may be very difficult to establish clear criteria as to  
when the role of the intermediary is so strong as to warrant consumer 
protection. There may be a risk of unforeseen and negative knock-on effects 
on markets on which private persons trade with private persons.  
 



Against applying consumer protection rules to private sellers it could also be 
argued that a private person might not realise that contracting a professional 
as her or his intermediary will put her or him in a position equivalent to a 
professional. On the other hand, a consumer who concludes a contract with a 
professional acting as  
intermediary for a private person may be more in need of protection  
than his contractual counterpart.  
 
It should be noted that the notion of intermediary would not include  
trading platforms for sellers and consumers, e.g. on the Internet, where the 
platform provider is not involved in the conclusion of the contract. The role of 
intermediaries in electronic commerce, including search engines and auction 
platforms, is currently  
being examined in a different context and therefore not covered by this 
review.  
 
Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional 
intermediary?  
 
Option 1: Status quo: consumer protection would not apply to  
consumer-to-consumer contracts where one party makes use of a 
professional intermediary for the conclusion of the contract.  
 
Option 2: The notion of consumer contracts would include situations  
where one party acts through a professional intermediary.  
 
We support option 2 and would draw an analogy with the law of agency where 
one party, who could be a professional of some kind) acts on behalf of 
another to conclude a contract.  In such a situation the intermediary is just 
that, not a party to the contract and acting on behalf of another to set up a 
contractual relationship. 
 
4.3 The concepts of good faith and fair dealing in the Consumer Acquis  
The consumer acquis on contract law does not include a general duty to deal 
fairly or to act in good faith. A general clause referring to the concept of (un-
)fairness exists in Article 5 of Directive on Unfair Commercial Practices, which 
concerns marketing practices, but which does not apply to contracts26. Article 
3 (1) of Directive  
93/13/EEC on Unfair Terms in Consumer Contracts constitutes a general  
clause referring to “(un-) fairness” and contains a definition of that term for the 
purposes of the Directive.  
 
The main advantage of an overarching general clause for consumer  
contracts in the horizontal instrument would be the creation of a tool which 
would provide guidance for the interpretation of more specific provisions and 
would allow the courts to fill  
gaps in the legislation by developing complementary rights and  



obligations. It could therefore provide a safety net for consumers and create 
certainty for producers by filling gaps in legislation. In addition, a general 
provision may also be a useful tool when interpreting clauses contained in 
offers or contracts and it may  
as well respond to the criticism that certain directives or provisions are not 
time-proof. A general provision could be built round the phrase “good faith and 
fair dealing”. This includes  
the idea that they show due regard to the interests of the other party, 
considering the specific situation of certain consumers.  
 
The disadvantage of such a general clause is that it does not encompass 
precisely the rights and obligations imposed on each party. Its interpretation 
may vary from Member State to Member State.  
 
If included, such a general principle should apply from the negotiation phase 
to the execution of the contract, including remedies. It would also prevent the 
emergence of the kind of problems encountered with the current consumer 
protection directives,  
due to legislation being overtaken by technological and market  
developments.  
 
Question C: Should a horizontal instrument include an overarching duty for 
professionals to act in accordance with the principles of good faith and fair 
dealing?  
 
Option 1: The horizontal instrument would provide that under EU  
consumer contract law professionals are expected to act in good faith.  
 
Article 5 of the Directive on Unfair Commercial Practices outlaws  
marketing practices which - contrary to the requirement of professional 
diligence – can adversely affect the economic behaviour of consumers.  
 
Option 2: The status quo would be maintained: There would be no general 
clause.  
 
Option 3: A general clause would be added which would apply both to  
professionals and consumers.  
 
We support option 3.  Jurisprudence and recent legislation has been moving 
in the direction of a general duty.  We believe that the duty should apply 
equally to professionals and consumers. 
 
4.4 The scope of application of the EU rules on unfair terms  
4.4.1 Extension of the scope to individually negotiated terms  
The Directive on unfair contract terms currently applies to  
non-negotiated terms only, i.e. contractual clauses which the consumer has 
had no possibility to influence during the negotiation process. In practice, the 
Directive is in most cases applicable  



to pre-formulated contract terms used in mass transactions. In reality 
consumers often have only a very limited possibility to influence the content of 
a clause even if it theoretically is open to negotiations. A number of Member 
States have specific  
rules on the (un-)fairness of individually negotiated terms.  
 
If it is decided to include individually negotiated terms, the test of unfairness 
could be reformulated so that it ensures that the competent authorities will 
take into account the actual ability of individual consumers to influence the 
terms of the contract. Alternatively, this test could be restricted to the list of  
terms annexed to the directive.  
 
In the absence of specific rules, the unfairness of negotiated terms  
would be assessed under the principle of good faith (see 4.3).  
 
Question D1: To what extent should the discipline of unfair contract  
terms also cover individually negotiated terms?  
 
Option 1: The scope of application of the Directive on Unfair Terms  
would be expanded to individually negotiated terms.  
 
We support this option and the extension of the Directive on Unfair Terms to 
individually negotiated terms. 
 
The distinction between standard form and negotiated terms is not easily 
made within the context of unequal bargaining power. Thus consumer 
protection must extend to the whole contract. 
 
Option 2: Only the list of terms annexed to the Directive would be made 
applicable to individually negotiated terms.  
 
Option 3: Status quo – Community rules would continue to apply  
Exclusively to non-negotiated or pre-formulated terms.  
 
4.5 List of unfair terms  
The rationale behind the list attached to the current Directive on  
unfair contract terms is to provide guidance to the Member States as to what 
contractual terms can be challenged under the unfairness test. As the list has 
a purely indicative character, it may lead to divergent application in Member 
States.  
 
It should be considered whether a term included in a list of unfair  
terms of a horizontal instrument should be considered unfair in all 
circumstances (black list) or unfair unless the examination of the specific 
circumstances of the contract (including any individual negotiation) shows the 
contrary (i.e. a rebuttable presumption of  
unfairness – grey list). These two options could also be combined, i.e. some 
terms would be considered unfair in all circumstances while other terms are 



presumed to be unfair. That option has been considered by the CFR 
researchers.  
 
A comitology mechanism could be included in the horizontal instrument  
In order to update the list of terms.  
 
Question D2: What should be the status of any list of unfair contract  
terms to be included in a horizontal instrument?  
 
Option 1: Status quo: To maintain the current indicative list.  
 
Option 2: A rebuttable presumption of unfairness (grey list) would be  
established for some contractual terms. This option would combine guidance 
with flexibility as to the assessment of fairness.  
 
Option 3: A list of terms – presumably much shorter than the existing  
list – which are considered to be unfair in all circumstances (black list) would 
be established.  
 
Option 4: A combination of options 2 and 3: some terms would be banned 
completely, while a rebuttable presumption of unfairness would apply to the 
others.  
 
We support this option (4). 
 
4.6 Scope of the unfairness test  
Under the Directive on Unfair Terms a non-negotiated contractual term  
is considered unfair if, contrary to the requirement of good faith, it causes a 
significant imbalance in the parties’ rights and obligations arising under the 
contract, i.e. the unfairness test. According to this test, the assessment of the 
unfair nature of the terms relates neither to the definition of the main subject 
matter of the contract nor to the adequacy of the price (as far these terms are 
expressed in plain intelligible language).  
 
National laws typically allow the aggrieved party to avoid the contract only 
where he or she has had little choice as to whether to conclude the contract 
and the situation has been exploited by the contractual counterpart through 
charging an exorbitant price. An example of this would be where a consumer 
whose car breaks  
Down in the middle of a rural area at night may agree to pay a 
disproportionate price for the repair.  
 
Especially if the scope of the directive were to be extended to  
negotiated terms, the question arises as to whether the unfairness test should 
be widened to assess all core terms of a contract, including the main subject 
matter of the contract and the adequacy of the price.  
 
Question D3: Should the scope of the unfairness test of the directive  



on unfair terms be extended?  
 
Option 1: The unfairness test would be extended to cover the definition of the 
main subject matter of the contract and the adequacy of the price  
 
Option 2: Status quo - the test of unfairness would be kept in its  
present form.  
 
4.7 Information requirements  
Several Directives impose obligations on professionals to provide  
consumers with information before, at or after the conclusion of the contract. 
Failure to comply with these obligations is however regulated in an incomplete 
and inconsistent way. In several cases no remedies are available when 
information duties are ignored by  
professionals. Even an extension of the cooling-off periods for failure to 
provide information, as it is provided for in the Distance Selling and Timeshare 
Directives, may not be sufficient since the consumer loses his right to 
withdraw from the contract within three months. Consumer organisations 
quote the lack of information as one of the main problems in relation to 
distance selling, whereas business stakeholders deplore the complexity of the 
current situation.  
 
The Commission is of the opinion that although the horizontal  
instrument should not cover the existence and the content of the information 
requirements, considering the varying purposes of consumer information in 
the different vertical directives, it could  
encompass provisions on the failure to fulfil information requirements. One 
possibility is that the horizontal instrument would provide for an extension of 
the cooling-off period for failure to comply with information requirements. 
Another solution would be to combine such an extension of the cooling–off 
period with general remedies for the most serious breaches of information 
duties (e.g. no  
information on price and address of the professional).  
 
Question E: What contractual effects should be given to the failure to comply 
with information requirements in the consumer acquis?  
 
Option 1: The cooling-off period, as a uniform remedy for failure to  
comply with information requirements, would be extended, e.g. up to three 
months.  
 
Option 2: There would be different remedies for breaching different  
groups of information obligations: some breaches at the pre-contractual and 
contractual level would give rise to remedies (e.g. incorrect information on the 
price of a product could entitle the consumer to avoid the contract), whilst 
other failures to inform  
would be treated differently (e.g. through an extension of the  
cooling-off period or with no contractual sanction at all).  



 
Option 3: Status quo: The contractual effects of failure to provide  
information would continue to be regulated differently for different types of 
contract.  
 
We support Option 1. The requirement to provide information is not inserted 
lightly. Thus there should be a consistent sanction for failure to do so. 
 
4.8 Right of withdrawal  
4.8.1 The cooling-off periods  
The Directives on Timeshare, Doorstep Selling and Distance Selling give 
consumers the right to withdraw from the contract within a certain period. 
There are significant divergences in relation to the length of these periods, 
and as to the beginning and calculation of the periods (in calendar or working 
days). Such differences may be  
confusing for consumers and can create legal uncertainty in case of  
overlaps between Directives.  
 
The horizontal instrument could provide for common rules on the time  
frames for all types of contracts for which a right of withdrawal exists, so as to 
increase legal certainty.  
 
See e.g. the case C-423/97 Travel Vac, where the ECJ found that the  
Doorstep Selling Directive was applicable to a timeshare contract.  
 
An alternative could be to group the directives into two categories,  
attaching to each of them a specific withdrawal period. The reason for this 
would be that different directives grant consumers a right to withdrawal for 
different reasons, e.g. to allow consumers to compare the price and quality of 
the products ordered in a  
door step situation with alternative offers or to allow consumers to see the 
product ordered at a distance.  
 
Whichever of the two alternatives is chosen, the Commission is of the  
view that all periods should be uniformly counted in calendar days rather than 
working days to increase legal certainty. The concept of working days is 
differently interpreted by the Member States and varying national holidays 
may cause uncertainties for consumers  
and businesses.  
 
Question F1: Should the length of the cooling-off periods be harmonised 
across the consumer acquis?  
 
Option 1: There would be one cooling-off period for all cases when the 
consumer directives grant consumers a right to withdraw from the contract, 
e.g. 14 calendar days.  
Option 2: Two categories of directives would be identified and to each of them 
a specific cooling-off period would be attached (e.g. 10 calendar days for 



door-to-door and distance contracts as opposed to 14 calendar days for 
timeshare).  
 
Option 3: Status quo: cooling-off periods would not be harmonised in  
the consumer acquis; they would be regulated in the sectoral legislation.  
 
We support Option 1. Clarity is crucial to consumer protection. Simplicity is 
essential to consumer education. 
 
4.8.2 The modalities of exercising the right of withdrawal  
The modalities of exercising the right of withdrawal are currently  
regulated differently across the consumer acquis. There are also significant 
differences in the Member States’ transposition of the directives. In some 
countries consumers may choose how to notify the seller (e.g. by sending an 
email or simply by returning the good to the seller), whereas in others the 
consumer is obliged to use a  
certain procedure such as registered mail. Clarifying the rules on how to 
return products could increase consumer confidence in cross-border 
transactions. A recent Eurobarometer survey shows that, in relation to 
distance selling, 65 % of consumers consider that there are more problems 
with returning a good during the cooling off period when it was bought cross-
border.  
 
To clarify and simplify matters, the provisions on the modalities of  
exercising the right of withdrawal could be harmonised in the horizontal 
instrument.  
 
Question F2: How should the right of withdrawal be exercised?  
 
Option 1: Status quo: Member States would be free to determine the form of 
the notice of withdrawal.  
 
Option 2: One uniform procedure for the notice of withdrawal across the 
consumer acquis would be established.  
 
Option 3: All formal requirements for the notification of withdrawal  
would be excluded. A consumer would then be able to withdraw from the 
contract by any means (including by returning the goods).  
 
We support Option 2. Consistency is essential. 
 
4.8.3 The contractual effects of withdrawal  
The effect on the contract when the consumer exercises his or her right of 
withdrawal is regulated differently for different types of contract in the acquis. 
The Doorstep Selling Directive provides only that withdrawal releases 
consumers from any obligations under the cancelled contract. Other legal 
effects are to be determined by  
national law. The Directive on Distance Selling provides instead that  



when the right of cancellation is exercised, the seller is obliged to reimburse 
the sums paid by the consumer free of charge as soon as possible and in any 
case within 30 days. The only charge that may be made to the consumer is 
the direct cost of returning the goods.  
 
The horizontal instrument could harmonise the provisions on the effects of 
withdrawal. The rule that consumers should not bear any costs when 
exercising their right of cancellation could be spelled out more clearly and 
made general whereby the option for Member States to impose charges on 
consumers in the event of cancellation could be removed. In addition, the 
horizontal instrument could provide for a general time limit by which the 
professional would have to reimburse consumers who exercise their right to 
withdraw, as it is currently the case in respect of contracts concluded at a 
distance.  
 
Question F3: Which costs should be imposed on consumers in the event of 
withdrawal?  
 
Option 1: The current regulatory options would be removed - consumers  
would then not face any costs whatsoever when exercising their right of 
cancellation.  
 
Option 2: The existing options would be generalised: consumers would  
then face the same costs when exercising the right to withdrawal irrespective 
of the type of contract.  
 
Option 3: Status quo: The current regulatory options would be  
maintained.  
 
We support Option 1. The right to cancel is not lightly given. It contradicts 
basic principles of contract formation. Thus, where consumers are given such 
a right they should face no penalty in exercising it. 
 
4.9 General contractual remedies  
The acquis does not provide for a general set of remedies available to 
consumers for all consumer contracts. Existing remedies are limited to 
particular types of contracts. The Directive on Sale of Consumer Goods for 
example, grants consumers some remedies, but not all of those remedies 
apply to all consumer contracts. The absence  
of general remedies at EU level creates a deficit in consumer  
protection.  
 
According to a recent Eurobarometer survey, 71 % of consumers consider it 
harder to resolve problems such as complaints, returns, price reductions and 
guarantees when shopping cross-border. Common EU-wide remedies in the 
horizontal instrument could contribute to addressing this problem. However, 
this would not tackle the problems faced by consumers concerning the 
enforcement of rights against  



a person established in another country. Reduction of the price and  
termination of a contract could be construed as remedies of general 
application. Also the introduction of a general right to withhold performance in 
case of breach of a consumer contract could be considered. Under this 
option, if the consumer has not yet  
performed his or her obligations (typically the payment of the price) – the 
professional who is in breach of the contract cannot enforce his rights against 
the consumer until he performs correctly.  
 
Question G1: Should the horizontal instrument provide for general  
contractual remedies available to consumers?  
 
Option 1: Status quo: the existing law provides for remedies limited to the 
particular types of contracts (i.e. sales). The general contractual remedies 
would be regulated by national law.  
 
Option 2: A set of general contractual remedies available to consumers in the 
case of a breach of any consumer contract would be provided. These 
remedies would include: the right of a consumer to terminate the contract, to 
ask for a reduction of the price and to withhold performance.  
 
We support Option 1. The diverse nature of national legal systems and 
cultures militates against overarching remedies in limited contexts. 
 
4.10 General right to damages  
In addition to the right to withhold performance and the right to  
reduction of price and termination of contract, the horizontal instrument could 
foresee a general right to damages for breach of a consumer contract. At the 
moment, the issue of damages is not regulated in the Community acquis, the 
only exception being the  
Package Travel Directive. The relationship between domestic rules on 
damages and the remedies provided for by the specific directives is unclear. 
Different solutions are possible.  
The horizontal instrument could merely introduce a general right to  
damages for consumers or it could specify that these damages should cover 
only purely economic damages or both economic and moral losses as in the 
Package Travel Directive.  
 
Question G2: Should the horizontal instrument grant consumers a general 
right to damages for breach of contract?  
 
Option 1: Status quo: the issue of contractual damages would be  
governed by national laws, except when provided for in the Community acquis 
(e.g. package travel).  
 
Option 2: A general right to damages for consumers would be foreseen - they 
would be able to claim damages for all breaches, irrespective of the type of 



breach and the nature of the contract. It would remain up to the Member 
States to decide what types of damages could be compensated.  
 
Option 3: A general right to damages for consumers would be foreseen  
and it would be provided that these damages should at least cover purely 
economic (material) damages that the consumer has suffered as a result of 
the breach. Member States would then be free to regulate non-economic loss 
(e.g. moral damages).  
 
Option 4: A general right to damages for consumers would be introduced and 
it would be provided that these damages should cover both the purely 
economic (material) damage and moral losses.  
 
We support Option 1 
 
5. Specific rules applicable to Consumer Sales  
5.1 Types of contracts to be covered  
The Directive on Consumer Sales applies to sales contracts. It does not apply 
to any other type of contract involving the supply of goods, except for goods to 
be manufactured in the future. Therefore a consumer who hires a car is not 
protected by its provisions. Likewise, as the supply of digital content is not 
covered by the  
Directive, a consumer who downloads music from the Internet is not  
protected either. This is a potential consumer protection lacuna. If the 
horizontal instrument were to cover these types of contracts, consumers 
would enjoy the same protection against lack of conformity regardless of the 
legal nature of the contract.  
 
The lack of coverage of contracts for the supply of software and data  
(so called “contracts providing digital content”) is a particularly important 
problem. With the increase in digital content consumption, questions of liability 
(e.g. when software damages hardware) and guarantee from defects will grow 
in importance. Several  
consumer complaints point, for instance, to problems with music  
downloaded from the internet or used in MP3 players, software and digital 
content to be used in mobile phones (e.g. ring tones). An extension of the 
coverage of consumer protection rules to such situations would allow 
consumers to make use of remedies for  
nonconformity and obtain damages. Such an extension of the scope of the 
Directive may, however, require specific rules since digital content is usually 
licensed rather than sold to the consumers.  
 
Question H1: Should the rules on consumer sales cover additional types of 
contracts under which goods are supplied or digital content services are 
provided to consumers?  
 



Option 1: Status quo: i.e. the scope of application would be limited to sales of 
consumer goods, with the only exception of goods which are still to be 
produced.  
 
Option 2: The scope would be extended to additional types of contracts under 
which goods are supplied to consumers (e.g. car rental).  
 
Option 3: The scope would be extended to additional types of contracts under 
which digital content services are provided to consumers (e.g. on-line music)  
 
Option 4: Combination of Option 2 and 3  
 
We support Option 4 
 
5.2. Second-hand goods sold at public auctions  
Under Article 1 (3) of the Directive, Member States may provide that  
the definition of consumer goods does not cover “second-hand goods sold at 
public auctions where the consumer has the opportunity to attend the sale in 
person”. This exemption is a source of uncertainty both for businesses and 
consumers. A horizontal instrument could define the notion of “public 
auctions” in order to remove this  
uncertainty; having said this it may be necessary to follow a specific and 
different approach for on-line auction.  
 
Question H2: Should the rules on consumer sales apply to second-hand 
goods sold at public auctions?  
Option 1: Yes.  
Option 2: No, they would be excluded from the scope of Community rules.  
 
We support Option 1, noting that sales by means of on-line auctions are firmly 
established within the internal market and elsewhere, and accepting that this  
will create difficulties in regulating transactions crossing Community borders. 
 
5.3 General obligations of a seller – delivery and conformity of goods 
According to a recent Eurobarometer survey, 66 % of consumers perceive 
that delivery in the context of cross-border sales may cause more problems 
than for domestic sales. Adding rules on delivery should increase legal 
certainty and thereby consumer confidence.  
 
The Directive on Sale of Consumer Goods provides that the seller must  
deliver goods which are in conformity with the sales contract. However, it 
does not define the notion of delivery. This is unfortunate, since the moment 
of delivery is the starting  
point for time limits for the exercise of fundamental consumer rights, e.g. 
remedies for non-conformity. The concept of delivery is also important for the 
passing of the risk.  
 
The Directive does not provide for remedies against lack of delivery,  



late or partial delivery. Regulating such questions in the horizontal instrument 
would require a definition of delivery.  
 
The horizontal instrument could clarify whether delivery means that the 
consumer has materially received the goods (i.e. the consumer has acquired 
physical possession of the good, for example by collecting the ordered car 
from the dealer)or whether it is sufficient that the goods are put at the 
consumer’s disposal (e.g.the dealer informs  
the consumer that the ordered car has arrived at his garage and is  
ready to be picked up). The horizontal instrument could also provide that, as a 
default rule, delivery takes place when the consumer acquires physical 
possession of the good. The parties would remain free to agree otherwise.  
 
Question I1: How should delivery be defined?  
 
Option 1: Delivery would mean that the consumer materially receives the  
goods  
 
(i.e. the goods are handed over to the consumer).  
Option 2: Delivery would mean that goods are placed at the consumer’s  
disposal at  
the time and place specified in the contract.  
Option 3: Delivery would mean, by default, that the consumer takes  
physical  
 
possession of the goods, but the parties can agree otherwise.  
Option 4: Status quo: the term delivery would not be defined.  
 
We support Option 2. Physical delivery should not be required. 
 
 
5.4 The passing of risk in consumer sales  
An issue connected to the definition of delivery is whether the  
horizontal instrument should regulate the passing of risk in consumer sales, 
i.e. the question of the point at which the professional bears the risk and the 
cost of any deterioration or destruction of the good and when this risk passes 
to the consumer, e.g. in a situation where a good is damaged or destroyed 
while in transit from the seller to the consumer. At the moment, the issue is 
regulated differently in the Member States. In some Member States the risk 
passes to the buyer at the time of the conclusion of the contract while in 
others property does not pass with the conclusion of the sales contract but 
with the delivery.  
 
The passing of the risk could be linked to the moment of delivery.  
Depending on the definition of delivery, this could be at the time when the 
consumer acquires physical possession of the good or at an earlier stage.  
 
Question I2: How should the passing of the risk in consumer sales be  



regulated?  
 
Option 1: The passing of the risk would be regulated at Community level and 
be linked to the moment of delivery.  
 
Option 2: Status quo: the passing of risk would be regulated by the  
Member States, with the consequence of divergent solutions.  
 
We support Option 2, noting the importance of transparency within contractual 
terms. 
 
5.5 Conformity of goods  
5.5.1 Introduction  
The duty of the seller to deliver goods in conformity with the contract is the 
cornerstone of the Directive on Consumer Sales. The Directive establishes a 
presumption that goods are in conformity with the contract if they fulfil a series 
of conditions which are considered to be implied by the contract (e.g. that the 
goods are  
fit for the purposes for which goods of the same type are normally  
used).  
 
5.5.2 Extension of time limits  
Under the directive, the seller is liable for any lack of conformity  
which existed at the time of delivery and becomes apparent within two years 
from that moment (legal guarantee). The Directive does not regulate the 
suspension or interruption of the two-year period in the event of repair, 
replacement or negotiations between seller and  
consumer. Some Member States have introduced specific rules on the  
extension of the period during which the seller is liable while the seller is trying 
to cure the defect, whereas others have not introduced such rules. This has 
led to significant divergences among national laws impeding cross border 
trade. A horizontal instrument could provide that the duration of the legal 
guarantee is extended for a period corresponding to the time during which the 
consumer was not able to use the goods because some remedy was being 
performed.  
 
Question J1: Should the horizontal instrument extend the time limits  
applying to lack of conformity for the period during which remedies were 
performed?  
 
Option 1: Status quo: no changes would be made.  
 
Option 2: Yes. The horizontal instrument would provide that the  
duration of the legal guarantee is extended for a period during which the 
consumer was not able to use the goods due to remedies being performed.  
 
We support Option 2. The consumer should not have to watch the clocking 
ticking when the circumstances are beyond his control. 



 
5.5.3 Recurring defects  
It may happen that defects which became apparent within two years from 
delivery reappear after the expiry of the legal guarantee, even though they 
have been repaired. In these cases, consumers are left with goods which 
were already defective at the moment of delivery, but for which any further 
repair is at the expense of the  
consumers. Some Member States have introduced specific rules to deal  
with recurring defects.  
 
A horizontal instrument could provide that when the seller repairs the goods 
during the period of the legal guarantee, the guarantee is automatically 
extended to cover any future re-emergence of the same defect for a period to 
be specified since repair. The issue of recurring defects could also be relevant 
in the context of  
remedies, possibly justifying a consumer’s claim for replacement instead of 
another repair.  
 
Question J2: Should the guarantee be automatically extended in case of 
repair of the goods to cover recurring defects?  
 
Option 1: Status quo: The guarantee would not be extended.  
 
Option 2: The duration of the legal guarantee would be extended for a  
period to be specified after the repair to cover the future re-emergence of the 
same defect.  
 
We support Option 2. If a remedy is afforded to a consumer and not properly 
provided the consumer should not be disadvantaged. 
 
5.5.4 Second-hand goods  
Member States may currently provide that, in case of second-hand goods, the 
seller and the consumer may agree on a shorter time period for the liability of 
the seller, provided this period is not less than one year. Varying conditions in 
different Member States cause legal uncertainty.  
 
This could be corrected by eliminating the possibility for the seller  
and the consumer to agree on a shorter time period of liability. This should not 
create any disproportionate burden on professionals since they would only 
remain responsible for those defects which already existed at the moment of 
delivery.  
 
Another option could be to allow professionals and consumers throughout 
Europe to agree on a shorter period for the seller’s liability for lack of 
conformity.  
 
Question J3: Should specific rules exist for second hand-goods?  
 



Option 1: A horizontal instrument would not include any derogation for second 
hand goods: the seller and consumer would not be able to agree on a shorter 
period of liability for defects in second hand goods.  
 
Option 2: A horizontal instrument would contain specific rules for  
second hand goods: the seller and the consumer may agree on a shorter 
period of liability for defects in second hand goods (but not less than one 
year).  
 
We support Option 1. The circumstances within which remedies are sought by 
consumers in relation to such goods are to be measured in context. The law 
should provide for the reasonable expectations of reasonable consumers. 
 
In addition, as it is mentioned below, the presumption that the defects which 
become apparent within six months from delivery were already existent at that 
moment only applies if it is not incompatible with the nature of the goods and 
the nature of the defects. These rules ensure an adequately differentiated 
treatment of second hand goods vis-à-vis new products.  
 
5.6 Burden of proof  
The Directive establishes a rebuttable presumption that any lack of  
conformity which becomes apparent within six months from delivery shall be 
presumed to have existed at the time of delivery. However, such presumption 
does not apply when it is incompatible with the nature of the goods or the 
nature of the lack of conformity.  
 
The Commission has been informed that it is difficult to apply a system with a 
rebuttable presumption that can only be used when it is compatible with the 
nature of the goods and the defects. Once the six-month period has passed, 
consumers have to prove a fact (the existence of the defect at the time of 
delivery) which is extremely  
difficult to establish without access to relevant technical data and/or 
specialised assistance. Even during the first six months it is in each case 
necessary to examine whether the consumer can actually invoke the 
presumption and obtain the reversal of the burden of proof. This way the 
reversal of the burden of proof serves de facto as a limitation of the legal 
guarantee.  
 
The Commission wonders if the present regime should not be changed. A  
horizontal instrument could provide that the professional would have to prove 
that the defects did not exist at the time of delivery since the seller is better 
placed than the consumer to access relevant data (e.g. by contacting the 
producer) and provided that the consumer acts in good faith. In any case the 
reversal of the burden of proof applies only if compatible with the nature of the 
goods and of the defects. The seller would, therefore, still be able to escape 
this reversal of the burden of proof in case of normal wear and tear.  
 
Question J4: Who should bear the burden to prove that the defects  



existed already at the time of delivery?  
 
Option 1: Status quo: During the first six months it would be up to the 
professional to prove that the defect did not exist at the time of delivery.  
 
Option 2: It would be up to the professional to prove that the defect  
did not exist at the time of delivery for the entire duration of the legal 
guarantee, as long as this would be compatible with the nature of the goods 
and the defects.  
 
We support Option 2, noting that inconsistency between the duration of a 
guarantee and a shorter period after which the burden of proof shifts causes 
confusion. 
 
5.7 Remedies  
5.7.1 Introduction  
In the context of consumer sales, remedies should lead to the  
fulfilment of consumers’ reasonable expectations in relation to the contract. 
However, the Directive provides for remedies only in the case of non-
conformity and not other kinds of breaches of contract, e.g. when the goods 
are not delivered at all. Consumers perceive the existing rules as 
unsatisfactory. Approximately 70 % of consumers state that when buying 
goods cross-border it is harder to resolve problems such as returns or price 
reduction in comparison with the domestic situations.  
 
 
 
For instance in some Member States, after the six months period,  
consumers are forced by the sellers to prove the existence of the defect at the 
moment of delivery by producing expensive technical reports.  
 
As mentioned in point 4.9 in this annex, the horizontal instrument  
might provide for some general remedies, which would apply to any breaches 
of consumer contracts.  
The remaining, sale-specific remedies (repair and replacement) could  
continue to be available only in case of non-conformity of the goods.  
 
5.7.2 The order in which remedies may be invoked  
Currently the Directive provides for a particular order in which  
remedies may be invoked. Reduction of price or termination of contract can 
only be invoked if repair and replacement are impossible or disproportionate. 
The Commission has been informed that it is difficult for consumers to assess 
whether a professional’s claim  
that a particular remedy would be disproportionate is right or not.  
 
A horizontal instrument could allow consumers to choose freely amongst the 
available remedies in case of wrong performance. However, to limit the 
economic burden on the professional, termination of contract would remain 



available only in case of non-performance and breaches that are so serious 
as to give consumers reasonable grounds to refuse correct performance.  
 
Alternatively, the horizontal instrument could maintain the current  
sequence of remedies, with some amendments. For instance, it could provide 
that the reduction of the price is available immediately as an alternative to 
repair and replacement, while at the same time altering the conditions under 
which the consumer can move” from  
these first-line remedies to the termination of contract (e.g. in the  
case of recurring defects).  
 
Question K1: Should the consumer be free to choose any of the available 
remedies?  
 
Option 1: Status quo: consumers would be obliged to request  
repair/replacement first, and ask for a price reduction or termination of 
contract only if the other remedies are unavailable.  
 
Option 2: Consumers would be able to choose any of the available  
remedies from the start. However, termination of the contract would only be 
possible under specific conditions.  
 
Option 3: Consumers would be obliged to request repair, replacement or 
reduction of price first, and would be able to ask for termination of contract 
only if these remedies are unavailable.  
 
We support Option 2, noting the importance of reasonable negotiation. 
 
5.8 Notification of the lack of conformity  
The Directive allows Member States to provide that the consumer must  
inform the seller of the lack of conformity within a period of no less than two 
months from the moment of discovery in order to benefit from his rights. Most 
Member States have made use of this option, some of them waiving this 
obligation only in certain circumstances. The horizontal instrument should 
eliminate the existing divergences,  
which cause confusion for consumers and businesses.  
Question K2: Should consumers have to notify the seller of the lack of 
conformity?  
 
Option 1: A duty to notify the seller of any defect would be  
introduced.  
 
Option 2: A duty to notify in certain circumstances would be introduced (e.g. 
when the seller acted contrary to the requirement of good faith or was grossly 
negligent).  
Option 3: The duty to notify within a certain period would be  
eliminated.  
 



We support Option 3, noting that circumstances vary. To provide standard 
periods for all goods could only provide certainty for sellers at the expense of 
consumer interests. Reporting defects within a reasonable time in the 
circumstances of each case, whilst vague, provides an even benefit. 
 
5.9 Direct producers’ liability for non-conformity  
A number of Member States have introduced various forms of direct  
liability of producers. These differ considerably as to the conditions and 
modalities. The horizontal instrument may address these divergences by 
introducing rules on the direct liability of producers (e.g. the introduction on an 
EU wide producer’s liability)  
so that consumers would be able to request certain remedies directly  
from the manufacturer (and possibly from the importer) throughout the EU. 
This would eliminate possible internal market barriers and would favour 
especially consumers buying cross-border. A more detailed analysis can be 
found in the Report on the implementation of the Consumer Sales Directive.  
 
The issue of producers’ liability in the context of the review of the  
acquis is limited to situations where a good is not in conformity with the 
consumer contract, e.g. the product does not have the quality or 
characteristics that the consumer is entitled to  
expect. Liability for damage caused by the defectiveness of a product, i.e. 
death, personal injuries or destruction of any item of property other than the 
defective product itself, is regulated by the Product Liability Directive and falls 
outside the scope of the review.  
 
Question L: Should the horizontal instrument introduce direct liability of 
producers for non-conformity?  
 
Option 1: Status quo: no rules on direct liability of producers would  
be introduced at EU level.  
 
Option 2: A direct liability for producers would be introduced under  
the conditions described above.  
 
We support Option 2, although remaining of the view that the consumer 
should first approach the seller. Producer liability as a long stop, a form of 
guarantee where, for example, the seller is no longer trading, would enhance 
consumer protection and sharpen the awareness of producers in the selection 
of outlets. 
 
  
5.10 Consumer Goods Guarantees (Commercial guarantees)  
On top of the rights conferred upon consumers by legislation, sellers  
or producers may offer consumers additional rights on a voluntary basis (a so-
called commercial guarantee). They can, for example, grant consumers 
certain rights in case the goods do not meet the specifications set out in the 
guarantee statement and in associated  



advertising.  
 
5.10.1 Content of the commercial guarantee  
Council Directive 85/374/EEC of 25 July 1985 on the approximation of  
the laws, regulations and administrative provisions of the Member States 
concerning liability for defective products.  
The directive does not address the question of what happens if the  
guarantee statement omits to inform the consumer on the content of the 
guarantee. It has been stated that the current situation may mislead 
consumers who rely on such vague statements without checking whether they 
are actually granted any additional rights.  
 
A horizontal instrument could remedy this situation by providing a  
default content of a guarantee setting out basic rights which the guarantee 
holder should have if these are not spelled out in the guarantee document. 
These may include a right to replacement or repair if goods are not in 
conformity with the contract. If the duration of the commercial guarantee is not 
indicated it could apply to the estimated life-span of the goods. It would have 
to be EU-wide. Finally, the costs of invoking and performing the guarantee 
would be borne by the guarantor.  
 
Question M1: Should a horizontal instrument provide for a default  
content of a commercial guarantee?  
 
Option 1: Status quo: the horizontal instrument would contain no  
default rules.  
 
Option 2: Default rules for commercial guarantees would be introduced.  
 
We support Option 2, noting that there is no obligation to provide such 
guarantees so that if they are provided they must provide something 
worthwhile. 
 
5.10.2 The transferability of the commercial guarantee  
The directive does not regulate the issue of the transferability of the 
commercial guarantee to subsequent buyers. This is important for consumers 
who intend to resell a product as well as for subsequent buyers who would 
like the products still to be covered by the commercial guarantee especially in 
the context of a cross-border  
transaction.  
 
The horizontal instrument may address this problem by providing that a 
guarantee would benefit also subsequent buyers of a product. Such a rule 
could have a mandatory or default character (i.e. the seller would be able to 
limit the transferability of the guarantee in certain circumstances).  
 
Question M2: Should a horizontal instrument regulate the  
transferability of the commercial guarantee?  



 
Option 1: Status quo: the possibility to transfer a commercial  
guarantee would not be regulated by Community rules.  
 
Option 2: A mandatory rule that the guarantee is automatically  
transferred to the subsequent buyers would be introduced.  
 
Option 3: The horizontal instrument would provide for the  
transferability as a default rule, i.e. a guarantor would be able to exclude or 
limit the possibility to transfer a commercial guarantee.  
 
We support Option 3. 
 
5.10.3 Commercial guarantees for specific parts  
In the case of complex goods (e.g. cars) producers offer commercial  
guarantees limited to specific parts. The horizontal instrument could make 
sure that consumers are clearly informed on which parts are covered by a 
particular guarantee. If such information is not provided the limitation would be 
without any effect.  
Question M3: Should the horizontal instrument regulate commercial  
guarantees limited to a specific part?  
 
Option 1: Status quo: the possibility to provide commercial guarantee  
limited to specific part would not be regulated by the horizontal instrument.  
 
Option 2: The horizontal instrument would only provide for the  
information obligation.  
 
Option 3: The horizontal instrument would include an information  
obligation and would provide that, by default, a guarantee covers the entire 
contract goods.  
 
We support Option 3. 
 
6. Other issues  
In this document stakeholders are consulted on a number of issues that have 
been identified as important in the context of the review of the consumer 
acquis. The Commission welcomes information and suggestions on any other 
matter deemed to be pertinent and relevant to overall objectives of the review.  
 
Question N: Is/are there any other issue(s) or area(s) that requires to be 
explored further or addressed at EU level in the context of consumer 
protection. 
 
We have no further comment. 


