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REPLY OF ROMANIA 

ON THE QUESTIONS SENT BY THE EUROPEAN COMMISSION  
FOR THE REVIEW OF CONSUMER ACQUIS 

 
 
 

 
A1: In your opinion, which is the best approach to the review of the consumer legislation?. 
Option 2: A mixed approach combining the adoption of a framework instrument addressing 
horizontal issues that are of relevance for all consumer contracts with revisions of existing sectoral 
directives whenever necessary. 
 
The adoption of a framework instrument that encompasses the principles as well as the common 
issues of the Consumer acquis is very useful and necessary.  
This framework instrument would not only contain provisions with general character, applicable 
each time when provisions with special character are not regulated in the sectoral directives, but 
would also systematize issues that are of relevance in the context of sectoral directives.  
In this respect it is necessary to state clearly which items are approached vertically and which are 
approached horizontally.  
 
 
A2: What should be the scope of a possible horizontal instrument? 
Option 1: It would apply to all consumer contracts whether they concern domestic or cross-border 
transactions. 
 
We consider that the horizontal instrument would partially reach its aim if it applies exclusively to 
cross-border contracts or to distance shopping. The review of the Consumer acquis should ensure a 
better homogeneity to the rules applicable to consumer contracts, in order to provide a higher level 
of protection of consumers’ rights and interests.   
Otherwise, it might be difficult for consumers to make cross-border acquisitions taking into account 
the different rules applicable in each country and their lack of familiarity with these rules. 
Moreover, the general applicability of the horizontal instrument could foster cross-border shopping, 
as it would increase consumers trust in this kind of transactions and, at the same time, it would 
stimulate diversification of offers, allowing consumers to make the best choice. 
We suggest to apply the horizontal instrument for all contracts with a special attention to sectoral 
specific rules.  
 
 
A3: What should be the level of harmonisation of the revised directives/the new instrument? 
 
The two options regarding the level of harmonisation suggested by the Commission are supposed to 
solve the problem of internal market barriers and ensure, at the same time, a high level of consumer 
protection.  
Regarding option 1, we appreciate that full harmonisation could apparently solve the mentioned 
problems. Full harmonization could perfectly function in some cases – as it is the case of the APR 
and of the “Standard European Consumer Credit Information” from the proposal of the Directive on 
credit agreements for consumers – but  there are cases in which it could determine lowing the level 
of consumer protection – for example when more protective and well-developed legal provisions of 
MS could be replaced.  
   
Regarding option 2 – minimum harmonization with mutual recognition clause or country of origin 
principle – we appreciate that this option does not offer neither a solution for eliminating internal 
market barriers nor for ensuring a higher level of consumer protection. Moreover, this option is in 
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contradiction to a common principle that the weaker party should receive protection in contractual 
relations. 
 
Therefore, we consider that the legislation should be revised based on minimum harmonization 
principle complemented with the country of destination using, in cases where a uniform rule would 
confer great advantage, the full harmonisation principle.  
We sustain this because, due to the diversity of the domains that consumer legislation covers, each 
situation should be analyzed and the principles should be applied accordingly.  
Objective and justified differences should be maintained and the lowering of consumer protection 
both at European and national level be avoided.  
 
 
B1: How should the notions of consumer and professional be defined? 
Option 1: An alignment would be made of the existing definitions in the acquis, without changing 
their scope. Consumers would be defined as natural persons acting for purposes which are outside 
their trade, business or professions. Professionals would be defined as persons (legal or natural) 
acting for purposes relating to their trade, business and profession. 
 
The more diverse the definitions for the same notion are, the more difficult is for consumers to make 
use of their rights. It is normal to have unique definitions for consumers and professionals.  
Related to the widening of these notions, we appreciate it is unnecessary and not useful. The quality 
of a professional, natural person, could be established taking into account the purpose of the 
acquirement. If the person purchases the good or the service in his personal interest, than he is a 
consumer. However, he is a professional if he purchases the good or the service for his trade, 
business or profession. 
 
 
B2: Should contracts between private persons be considered as consumer contracts when one 
of the parties acts through a professional intermediary? 
Option 1: Status quo: consumer protection would not apply to consumer-to-consumer contracts 
where one party makes use of a professional intermediary for the conclusion of the contract. 
 
Even if a professional intermediary represents a consumer, the contract will be concluded between 
consumers.  
In this respect we consider that consumer protection would not apply to consumer-to-consumer 
contracts where one party acts through a professional intermediary. 
 
 
C: Should a horizontal instrument include an overarching duty for professionals to act in 
accordance with the principles of good faith and fair dealing? 
Option 3: A general clause would be added which would apply both to professionals and consumers. 
 
In order to establish a good balance between both parties, Option 3 would be a better solution. 
The disadvantage of a general clause and of the interpretation that might vary from Member State to 
Member State is compensated by the obvious advantages that the principles of good faith and fair 
dealing offer. Nonetheless, for legal certainty, these principles should be state in the most 
comprehensive way possible.    
 
 
Question D1: To what extent should the discipline of unfair contract terms also cover 
individually negotiated terms? 
Option 1: The scope of application of the Directive on Unfair Terms would be expanded to 
individually negotiated terms. 
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It is necessary that consumers are protected in both cases – pre-formulated contracts and individually 
negotiated terms.  
Even in the rare cases when consumers can negotiate the contractual terms, they are still not on equal 
position with the professional. Hence, negotiation of contractual terms does not implicitly mean the 
elimination of unfair terms.  
The individually negotiated terms would be analyzed by using two instruments: the principle of good 
faith that would be introduced in the horizontal framework instrument and the list of terms annexed 
to the Directive. 
 
 
Question D2: What should be the status of any list of unfair contract terms to be included in a 
horizontal instrument? 
Option 4: A combination of options 2 and 3: some terms would be banned completely, while a 
rebuttable presumption of unfairness would apply to the others. 
 
Romanian law practice shows an excessive prudence of the courts. When establishing the nature of a 
clause, courts are inclined to consider a clause as being rather unclear than unfair. On the other hand, 
the authorities’ actions are in some way limited because establishing the unfair nature of a clause on 
bases of an indicative list can easily be submitted to justice, which sometimes reaches completely 
unfavourable solutions for consumers.  
We consider that, taking into account the experience acquired by Member States as well as the 
existence of CLAB database, a list of terms considered unfair in all circumstances (black list) can be 
established. The “black list” would be completed by a “grey list” with the clauses presumed to be 
unfair.     
 
 
Question D3: Should the scope of the unfairness test of the directive on unfair terms be 
extended? 
Option 1: The unfairness test would be extended to cover the definition of the main subject matter of 
the contract and the adequacy of the price. 
 
We consider that the nature of a term can be, in some situations, established only by analyzing all 
core terms of a contract, including the main subject matter of the contract and the adequacy of the 
price. Therefore, in order to cover a broad type of contracts and situations, the unfairness test should 
be widened.  
Concerning the adequacy of price, in situations like the one mentioned in Green Paper, the principle 
of good faith could be applicable. 
 
 
Question E: What contractual effects should be given to the failure to comply with information 
requirements in the consumer acquis? 
Option 2: There would be different remedies for breaching different groups of information 
obligations: some breaches at the pre-contractual and contractual level would give rise to remedies 
(e.g. incorrect information on the price of a product could entitle the consumer to avoid the 
contract), whilst other failures to inform would be treated differently (e.g. through an extension of 
the cooling-off period or with no contractual sanction at all). 
Informing the consumer in a correct and complete manner (at pre-contractual and contractual level) 
is one of the most important elements of consumer protection and should be established as a 
principle in UE legislation. 
According to Romanian legislation, professionals which failure to comply with information 
requirements are pecuniary sanctioned. There are no remedies for consumers if professionals ignore 
information duties. 
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Establishing remedies for consumers and adopting these remedies in case of lack of information or 
incomplete or incorrect information represents an effective measure for ensuring consumers 
protection.    
 
 
Question F1: Should the length of the cooling-off periods be harmonised across the consumer 
acquis? 
Option 1: There would be one cooling-off period for all cases when the consumer directives grant 
consumers a right to withdraw from the contract, e.g. 14 calendar days. 
 
The existence of one cooling-off period for all cases would eliminate the current confusions related 
to different periods established in directives. In this case, consumers would clearly know which is 
the withdrawal period, if all conditions are met.  
In the case in which all periods are uniformly counted in calendar days, we consider necessary the 
inclusion of a provision according to which if the deadline for withdrawal is in a legal holiday 
period, it will be extended until the next day after the end of the legal holiday period.  
However, some more protective provisions for consumers should be kept (e.g. article 6(1) of the 
Directive 2002/65/CEE concerning the distance marketing of consumer financial services, according 
to which the period of withdrawal shall be extended to 30 calendar days in distance contracts relating 
to life insurance covered by Directive 90/619/EEC and personal pension operations). 
 
 
Question F2: How should the right of withdrawal be exercised? 
Option 2: One uniform procedure for the notice of withdrawal across the consumer acquis would be 
established. 
 
Establishing one uniform procedure for the notice as well as clarifying the rules on how to return 
products would determine a more stable market.  
Nevertheless, we consider that there could be situations in which the notification procedure could 
provide the opportunity for professionals to delay the termination of the contract, creating an 
overwhelming situation for consumers. Therefore, in order to avoid this, the procedure for the notice 
of withdrawal should be established in a clear and comprehensive manner and without 
supplementary charges for consumers. 
 
Concerning option 3, we appreciate that it would offer to the consumer more freedom of action but, 
on the other hand, at least two problems might appear: it would not eliminate the current differences 
and it could be unfavourable for consumers (e.g. the case of the proposal for the Directive for 
consumer credit in which the consumer has fourteen calendar days to sent the notification of 
withdrawal from the credit agreement and another fourteen calendar days after having sent the 
notification of the withdrawal to pay to the creditor the capital and the interest accrued). 
 
 
Question F3: Which costs should be imposed on consumers in the event of withdrawal? 
Option 1: The current regulatory options would be removed — consumers would then not face any 
costs whatsoever when exercising their right of cancellation (withdrawal). 
 
The consumer has the right to withdraw without any justification. The essence of this right is not the 
breach of any contractual obligation by the professional, but the nature of the contracts in which this 
right is provided.  
Taking this into consideration, imposing charges to the consumer (e.g. costs of returning the goods) 
could be overwhelming – especially in the case of cross-border transactions, when these charges can 
be significant – this fact could, in some cases, determine consumers to renounce to their right of 
withdrawal.   
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Question G1: Should the horizontal instrument provide for general contractual remedies 
available to consumers? 
Option 2: A set of general contractual remedies available to consumers in the case of a breach of 
any consumer contract would be provided. These remedies would include: the right of a consumer to 
terminate the contract, to ask for a reduction of the price and to withhold performance. 
 
Currently, excepting the cases in which specific legal solutions are applicable to some type of 
contracts, in the majority of cases the solutions applicable for the breach of contract are stipulated in 
the contract. Usually, these are the termination of the contract in conditions unfavourable for 
consumers or the ones stipulated in general civil law. 
Therefore, establishing solutions with general applicability could be very useful for solving the cases 
of breach of the contract by professionals.      
 
 
Question G2: Should the horizontal instrument grant consumers a general right to damages 
for breach of contract? 
Option 3: A general right to damages for consumers would be foreseen and it would be provided 
that these damages should at least cover purely economic (material) damages that the consumer has 
suffered as a result of the breach. Member States would then be free to regulate non-economic loss 
(e.g. moral damages). 
 
We consider that the establishing of a general right to damages that should cover both the purely 
economic damage and moral losses creates a simple, uniform and efficient system.  
 
Question H1: Should the rules on consumer sales cover additional types of contracts under 
which goods are supplied or digital content services are provided to consumers? 
Option 3: The scope would be extended to additional types of contracts under which digital content 
services are provided to consumers (e.g. on-line music). 
 
The extension of the scope to contracts under which digital content services are provided to 
consumers is necessary, taking into account the development of this type of transactions.  
 
 
Question H2: Should the rules on consumer sales apply to second-hand goods sold at public 
auctions? 
Option 2: No, they would be excluded from the scope of Community rules. 
 
The question refers to an interpretable situation that is conditioned by the type of the goods and by 
the quality of the parties.  
 
Question I1: How should delivery be defined? 
Option 1: Delivery would mean that the consumer materially receives the goods (i.e. the goods are 
handed over to the consumer). 
 
Regulating the definition of delivery in the horizontal instrument is necessary taking into account the 
importance of the moment of delivery.  
We consider that delivery should mean the moment the consumer materially receives the goods, 
irrespective if the goods are handed over to the consumer by the seller, by the seller representative, 
in a store situated in a different place, by post etc. On the bases of this definition, it is more easily to 
establish the moment of delivery and, therefore, the moment of passing the risk to the consumer.  
Concerning Option 3, we consider that it could be a valid option if there was not the risk that 
professionals impose their own conditions in the case of pre-formulated contracts.  
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Question I2: How should the passing of the risk in consumer sales be regulated? 
Option 1: The passing of the risk would be regulated at Community level and be linked to the 
moment of delivery. 
 
In Romanian legislation, generally, in case of contracts in which property is transferred, the risk 
passes at the same time with the passing of the right of property. Therefore, there are cases when the 
good is damaged or destroyed while in transit form the seller to the consumer and delivery – 
physical possession of the good – takes place after the right of property passed to consumer.  
Therefore, according to the general rule of risk passing, the consumer should be the one that is 
affected by the loss. According to the Directive on Consumer Sales, the seller should pay for the 
repair/replacement measures.  
We consider that such a situation should be avoided by introducing a general rule according to which 
the passing of the risk should be closely related to the moment of delivery.  
  
Question J1: Should the horizontal instrument extend the time limits applying to lack of 
conformity for the period during which remedies were performed? 
Option 2: Yes. The horizontal instrument would provide that the duration of the legal guarantee is 
extended for a period during which the consumer was not able to use the goods due to remedies 
being performed. 
 
Introducing such a provision would not only institute the same rights for consumers no matter from 
where they purchase a good, but also it would bring equilibrium between consumers and 
professionals rights. Taking into account that the guarantee is to the benefit of consumers, by 
extending the time limits applying to lack of conformity for the period during which remedies were 
performed, consumers would no longer be limited in their rights. 
 
 
Question J2: Should the guarantee be automatically extended in case of repair of the goods to 
cover recurring defects? 
Option 2: The duration of the legal guarantee would be extended for a period to be specified after 
the repair to cover the future re-emergence of the same defect. 
 
A horizontal instrument that would ensure consumers, even after the end of the period of legal 
guarantee, that they are protected by law in the case of goods that have been repaired during the 
guarantee period and that were defective at the moment of delivery is necessary. 
In order that this instrument be effective, it should be stated, as remedies, that the consumer should 
be entitled to have the goods brought into conformity free of charge by replacement or to have the 
contract rescinded. 
  
 
Question J3: Should specific rules exist for second hand-goods? 
Option 2: A horizontal instrument would contain specific rules for second hand goods: the seller and 
the consumer may agree on a shorter period of liability for defects in second hand goods (but not 
less than one year). 
 
Taking into account the nature of a second-hand good, the consumer can reasonably expect that it 
will not have the same characteristics of a new one.  A guarantee period of minimum one year seems 
appropriate for second-hand goods.  
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Question J4: Who should bear the burden to prove that the defects existed already at the time 
of delivery? 
Option 2: It would be up to the professional to prove that the defect did not exist at the time of 
delivery for the entire duration of the legal guarantee, as long as this would be compatible with the 
nature of the goods and the defects. 
 
The experience of Member States, which have applied for a longer time the Directive, showed a 
tendency of blocking consumers’ attempts to obtain the remedy of the lack of conformity after the 
first six month of delivery of the good.  It is difficult and most of the times expensive for a consumer 
to prove that the lack of conformity existed at the time of delivery. 
Besides that professionals have economic power and, therefore, an easily access to technical 
expertise, they also have experts that could detect the lack of conformity. Considering this, the 
extension of the period for which the presumption of the lack of conformity exists is not 
overwhelming for professionals and it is a real benefit for consumers.    
 
 
Question K1: Should the consumer be free to choose any of the available remedies? 
Option 2: Consumers would be able to choose any of the available remedies from the start. 
However, termination of the contract would only be possible under specific conditions. 
 
Consumers should have the possibility to choose between replacement and repair. Usually 
consumers do not trust a repaired product. There have been cases when the good broke at several 
hours after buying it, the consumer being forced to wait to be repaired a good that he had not even 
used.  
The termination of the contract should only be possible under specific conditions, taking into 
account its nature and consequences.  
 
 
Question K2: Should consumers have to notify the seller of the lack of conformity? 
Option 3: The duty to notify within a certain period would be eliminated. 
It is in the consumers’ interest to notify the seller the lack of conformity immediately. The sooner he 
notifies the seller the sooner his problem is solved. There is no need for mandatory provisions in this 
regard.  
 
 
Question L: Should the horizontal instrument introduce direct liability of producers for 
nonconformity? 
Option 2: A direct liability for producers would be introduced under the conditions described above. 
 
Consumers would be encouraged to make cross-border transactions in case of introducing direct 
liability for producers (the consumer could address directly to the producer if it is more convenient 
for him and if he had bought a good from a MS professional).   
The common responsibility of producer and seller would mean one more contact point available to 
consumers. This thing is vital for consumers in cases in which the seller had to declare bankruptcy or 
the consumer does not trust the seller anymore.   
 
 
Question M1: Should a horizontal instrument provide for a default content of a commercial 
guarantee? 
Option 2: Default rules for commercial guarantees would be introduced. 
 
Besides the benefits for consumers that these rules would bring, they would also have the character 
of real sanctions for professionals who try, by using the notion of commercial guarantee, to influence 
consumers’ decisions and to deceive them.    
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Question M2: Should a horizontal instrument regulate the transferability of the commercial 
guarantee? 
Option 2: A mandatory rule that the guarantee is automatically transferred to the subsequent buyers 
would be introduced. 
 
As long as the contract related to commercial guarantee refers to the good and to its qualities and not 
to the buyer, there should be no limitation of the right to transfer it to another buyer.      
 
 
Question M3: Should the horizontal instrument regulate commercial guarantees limited to a 
specific part? 
Option 3: The horizontal instrument would include an information obligation and would provide 
that, by default, a guarantee covers the entire contract goods. 
 
Establishing in the horizontal instrument an information obligation regarding how much the 
commercial guarantee covers from the contract goods is in the interest of consumers and, by far, in 
the interest of professionals. This way, professionals would remedy only the parts they explicitly 
engaged to.  
 
 
6. Other issues 
Question N: Is/are there any other issue(s) or area(s) that requires to be explored further or 
addressed at EU level in the context of consumer protection? 
 
Concerning the Directive on Sale of Consumer Goods, we consider that it should be more clearly 
stated a different regime for the products that have a shorter lifetime than two years and the notions 
of durable and nondurable goods be introduced.  


