
 1

Polish stand in respect of issues mentioned in Annex I to the Green Paper on the review 
of the consumer acquis 

 
 
 

1. General legislative approach  

Question A1: Which is the best approach to the review of the consumer 
legislation? 
Option 1: A vertical approach consisting of the revision of the individual directives. 
Option 2: A mixed approach combining the adoption of a framework instrument 

addressing horizontal issues that are of relevance for all consumer contracts with revisions of 
existing sectoral directives whenever necessary.  

Option 3: Maintenance of status quo: no revision. 

In the opinion of Poland it would be justified to accept the option 2.  
A justification for that is the fact that, considering the objective of the measures 

undertaken by the Commission in respect of simplification of the regulatory environment 
within the entire Union, the acceptance of the mixed approach would allow for harmonization 
of issues common for all the consumer directives and at the same time it would allow for 
maintaining differences characteristic for individual regulations.  

The Commission, while analyzing consumer acquis, rightly noticed that it would be 
possible to separate a wide range of issues referred by all the directives contained in the 
Community acquis in the field of protection of consumer rights. These are inter alia 
definitions of basic notions such as consumer, professional, delivery, length of the cooling-off 
period, manners of counting deadlines or modalities of exercising the right of withdrawal the 
contract. They are examples of issues significant from the point of view of many directives. 
By acceptance of the option 2, the common issues could be separated from the existing legal 
acts and regulated in a systematic way through a single act of the horizontal nature and in 
relation to the Directive on unfair commercial practices1 it could cover all the contracts 
concluded between the pofessionals and consumers.   

The above indicated horizontal instrument, common for most of the legal acts 
regulating consumer contracts should be supplemented by vertical measures, where required. 
This would consider exclusively the issues which, due to specificity of individual contracts 
would hinder harmonization or their unification would not be justified from the point of view 
of consumer protection.  

The mixed approach, indicated by the Commission, according to the rule of 
improvement of legal regulations would simplify and rationalized the Community acquis in 
respect of consumer rights. The consequence of such measures would be revoking fully or in 
appropriate part of the binding directives in respect of consumer rights and consequently the 
acquis volume would be decreased. 
 

 

 

                                                 
1 Directive 2005/29/EC of 11 May 2005 r. concerning unfair business-to-consumer commercial practices (hereinafter 
referred to as “Directive on unfair commercial practices”) 
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2. Scope of horizontal instrument 

Question A2: What should be the scope of a possible horizontal instrument? 
Option 1: It would apply to all consumer contracts whether they concern domestic or 

cross-border transactions.  
Option 2: It would apply to cross-border contracts only. 
Option 3: It would apply to distance contracts only whether they are concluded cross-

border or domestically. 

Poland suggests acceptance of option 1.  
The choice in question is a consequence of acceptance of the concept of mixed 

approach in respect of development of new legal regulations concerning consumer legislation. 
It must be noticed that a condition for creation of cohesive rules related to consumer contracts 
is to cover with the uniform regulation all the transactions made within the territory of the EU, 
the parties of which are on one hand a pofessional and on the other hand consumer. Covering 
with the framework instrument exclusively the cross-border transactions would result in 
unjustified differentiation in assessment of contracts due to the transaction nature (domestic or 
cross-border).  From the point of view of a consumer such solution would hinder assessment 
of a given contract in respect of its compliance with law since actually the same contract 
(considering its subject e.g. consumer sales contract) would be assessed differently depending 
on whether it is concluded between the entities from one Member State or between entities in 
different Member States.  

According to Poland such situation not only would not contribute to creation of a 
single European market but it also would hinder implementation of the basic objective of the 
Commission i.e. harmonization and simplification of the regulation environment. This could 
lead to increase of legal fragmentation and to deprive the legal certainty both for consumers 
and the pofessionals.  

Moreover, acceptance of option 1 would simplify regulation environment and it would 
increase interest of the pofessionals in cross-border sales, guaranteeing to the consumers the 
same rights irrespectively of the place they purchase the goods or services.    
 

3. Degree of harmonization 

Question A3: What should be the level of harmonisation of the revised 
directives/the new instrument? 

 
Option 1: The revised legislation would be based on full harmonisation complemented 

on issues not fully harmonised with a mutual recognition clause. 
Option 2: The revised legislation would be based on minimum harmonisation 

combined with a mutual recognition clause or with the country of origin principle. 

Poland suggests acceptance of option 1.  
In the document presented by the Commission it was indicated that the binding 

directives based on the minimum harmonization principle resulted in occurrence in the EU of 
a strong fragmentation in respect of the level of consumer protection accepted by each the 
Member State. Providing that the ensuring to the consumers a minimum protection within the 
territory of the EU was correct at the initial stage of harmonization of regulations related to 
consumer protection, with time, due to increase of transactions of cross-border nature became 
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a slowing down factor and hindering commercial exchange between individual Member 
States.  

The current situation extorts, on one hand, the necessity to meet various legal 
requirements in the individual MS from the pofessionals and on the other hand it causes 
uncertainty among consumers and it is a discouragement in respect of conclusion of cross-
border contracts. 
 Therefore, aiming at increase of legal certainty and rationalization of the regulation 
environment it would be justified to accept full harmonization considering the clause of 
mutual recognition in the issues difficult to be harmonized.     

According to Poland, acceptance of option 1 would allow for reaching the 
harmonization objective in respect of consumer protection regulations, with time. However, it 
is necessary to realize that it is not possible to reach such assumption in respect of all the 
aspects of consumer protection. This results in particular from maintaining variety of 
problems in individual Member States. Therefore, according to Poland acceptance of full 
harmonization should take place in each case in which, due to common interests of the states, 
it is applicable.  

As a general rule, Poland supports Option 1. What needs to be stressed, however, is 
the fact that none of the options is fully satisfactory. Poland is in favour of full harmonisation 
to the degree that makes it beneficial in terms of shaping consumer protection system, but at 
the same time not interfering with the national civil law. Minimum harmonisation should be 
applied where marked differences between individual countries occur and where full 
harmonisation could lead to excessive interference into the structure of national law, 
increasing implementation difficulties. Taking into account the Green Paper’s scope, an 
example of this is the harmonisation of the (general) remedies.  
 

4. Horizontal issues 

4.1 Definitions: “consumer” and “professional” 
Question B1: How should the notions of consumer and professional be defined? 
Option 1: An alignment would be made of the existing definitions in the acquis, 

without changing their scope. would be defined as natural persons acting for purposes which 
are outside their trade, business or professions Professionals would be defined as persons 
(legal or natural) acting for purposes relating to their trade, business and profession 

Option 2: The notions of consumer and professional would be widened to include 
natural persons acting for purposes falling primarily outside (consumer) or primarily within 
(professional) their trade, business and profession. 

Poland suggests acceptance of option 1.  
Considering the current experience related to the scope of applied notions of 

professional and consumer it seems unjustified to extend them in particular in a manner 
proposed by the Commission. It is worth to mention that the Polish definitions of a 
professional do not foresee distinguishing of the scope of activity of the professional in 
respect of whether the business activity is a single source of incomes of the given entity. The 
professional is, in general, every entity who carries out an activity which is recognized by the 
legislators as a business activity. Introduction to the definition proposed by the Commission 
the assessment element in the form of a phrase “primarily” will cause uncertainty in respect 
of nature of the business activity.  
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 The same concerns the definition of a consumer which, through acceptance of the 
concept proposed in the option 2, would be extended to the entities who run business activity 
or professional activity. Extension of definition in a the proposed way would contribute to 
hindering appropriate identification of the individual transactions and it would introduce the 
element of uncertainty in running of business activity at the national level and in cross-border 
trade.    

 

4.2 Consumers acting through an intermediary  

Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional intermediary? 

 
Option 1: Maintenance of status quo: consumer protection would not apply to 

consumer-to-consumer contracts where one party makes use of a professional intermediary 
for the conclusion of the contract. 

Option 2: The notion of consumer contracts would include situations where one party 
acts through a professional intermediary. 

Poland, at this stage, suggests to accept the option 1 and maintaining status quo.  
Considering the nature of the regulation the aim of which is a consumer protection as 

the weaker party of the contract, they do not concern transactions made between natural 
persons concluding the contract for the purpose which is not related to business or 
professional activity of one of them. The fact that one of the persons uses professional 
intermediary should not qualify such contract as a contract subject to protection resulting from 
consumer acts. This would result in unlawful privilege to one of the parties to the contract 
which actually was concluded by the consumer with another consumer.  

Moreover, as it was indicated in the document of the Commission, there are 
difficulties in determination of explicit criteria referring to the notion of „intermediary”. 
Therefore, at this stage, it is justified to maintain status quo and not to cover with the scope of 
the consumer directives consumer-to-consumer contracts through professional intermediary.  
 

4.3  The concepts of good faith and fair dealing in the Consumer Acquis 
Question C:  Should a horizontal instrument include an overarching duty for 

professionals to act in accordance with the principles of good faith and fair dealing?  
Option 1:  The horizontal instrument would provide that under EU consumer contract 

law professionals are expected to act in good faith.  
Option 2: Maintenance of status quo: There would be no general clause. 
Option 3: A general clause would be added which would apply.  

both to professionals and consumers. 

At this stage, Poland suggests to accept option 2.  
However, it is necessary to point out that providing that introduction of this type of 

general clause may constitute a useful tool for interpretation objectives, considering the fact 
that different Member States interpret differently the clause of “good faith” and “fair dealing” 
there might occur significant differences in practical application of indicated terms. Such 
situation will not be beneficial for the process of “approximation” of the laws of individual 
Member States and harmonization of internal market operation. 
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 Moreover, it is worth to mention that approximated issue has already been regulated in 
the horizontal instrument i.e. in Directive on unfair commercial practices. On this basis the 
justification for introduction of subsequent similar institution is doubtful.  
 

4.4  The scope of application of the EU rules on unfair terms  
Question D1: To what extent should the discipline of unfair contract terms also 

cover individually negotiated terms? 
Option 1: The scope of application of the Directive on unfair terms would be expanded 

to individually negotiated terms? 
Option 2: Only the list of terms annexed to the Directive would be made applicable to 

individually negotiated terms. 
Option 3: Maintaining of status quo - Community rules would continue to apply 

exclusively to non-negotiated or pre-formulated terms.  

 At this stage, Poland suggests acceptance of option 2.  
With regard to common application of the contractual freedom principle and 

considering the concept of “average consumer” as a person informed, knowing his/her rights 
and consciously pofessional’s legal activities it seems justified to maintain status quo and to 
exclude from the scope of Directive on unfair terms in consumer contracts the individually 
negotiated terms.  
 Nevertheless, Poland noticed a threat for consumers which could result from failure to 
cover with the scope of Directive the individually negotiated terms.  
 According to Poland, the basic rule in contract law is the freedom of developing civil 
rights relationships. An exception from this rule was introduced by Directive 93/13/EEC of 5 
April 1993 on unfair terms in consumer contracts which covered with its scope exclusively 
the clauses the content of which was beyond the impact of a consumer. Contracts of this type 
are of not negotiated contractual patterns nature where conclusion of contract takes place by 
entering it.  

However, it is more common to apply contracts in which part of provisions is of stiff 
nature (not negotiated) and other can be subject to individual settlements in a way of 
negotiations. In general, the latter are not subject to control in respect of unfair contractual 
provisions. According to practice the professionals tend to omit the provisions of the 
Directive through application in the consumer contracts the entry that all the provisions of a 
given contract are regulated by a way of individual negotiations. Therefore, the consumers are 
deprived of protection resulting from the Directive. That being so, in certain circumstances it 
would be justified to enable a control of provisions which were recognized as individually 
negotiated on the basis of a contract.    
 

4.5 List of unfair terms 

Question D2: What should be the status of any list of unfair contract terms to be 
included in a horizontal instrument? 

Option 1: Maintenance of status quo: To maintain the current indicative list. 
Option 2: A rebuttable presumption of unfairness (grey list) would be established for 

some contractual terms. This option would combine guidance with flexibility as to the 
assessment of fairness. 
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Option 3: A list of terms — presumably much shorter than the existing list — which 
are considered to be unfair in all circumstances (black list) would be established. 

Option 4: Combination of option 2 and 3: some terms would be banned completely, 
while a rebuttable presumption of unfairness would apply to the others. 

 At this stage, Poland suggests acceptance of option 4.  
It seems justified to include to the horizontal instrument so called grey list of terms i.e. 

for which a rebuttable presumption of unfairness would be established.  
 According to experience resulting from application of Directive on unfair terms in 
consumer contracts there are provisions which are assessed in a negative way in each Member 
State. In particular they refer to possibility of inclusion of responsibility for damages (usually 
personal) caused by activity of a professional as well as reservation of competences of other 
court than the general provisions provide for. Provisions of this type could be recognized for 
fully forbidden in marketing. Therefore, it seems justified to create a black list covering, not 
numerous but justified by a common  practice of Member States, examples of such clauses.     
 The Polish stand is of initial nature and depends on specific proposals of the 
Commission.  
 

4.6 Scope of the unfairness test  

Question D3: Should the scope of the unfairness test of the Directive on unfair 
terms be extended?? 

Option 1: The unfairness test would be extended to cover the definition of the main 
subject matter of the contract and the adequacy of the price. 

Option 2: Maintenance of status quo: the test of unfairness would be kept in its present 
form  
 Poland suggests acceptance of option 1.  
 However, it must be noticed that extension of the scope of unfairness test to the 
provisions specifying the subject matter of the contract and price may take place only upon 
assumption that they will not consist of questioning the price level per se.  

The basic principle in market economy is free determination of price the level of 
which can be decided exclusively by economical factors of supply and demand. Nevertheless, 
the practice of application of the above mentioned provisions of Directive results in the fact 
that professionals apply unfair provisions of a significant impact on determination of price 
and explicit determination of the object of a benefit. At the same time questioning of this type 
of provisions cases that the pofessionals invoke the prohibition resulting from the Directive.  

Therefore, enabling assessment of provisions determining the subject matter of the 
contract and manner o price determination in respect of their unfairness would allow for fuller 
protection of consumer interests. The condition for introduction of such solution is precise 
determination, at the level of Directive, of the scope of possible test of such provisions.       
  

 
4.7 Information requirements 

Question E: What contractual effects should be given to the failure to comply 
with information requirements in the consumer acquis?  

Option 1: The cooling-off period, as a uniform remedy for failure to comply with 
information requirements, would be extended, e.g. up to three months. 
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Option 2: There would be different remedies for breaching different groups of 
information obligations: some breaches at the pre-contractual and contractual level would give 
rise to remedies (e.g. incorrect information on the price of a product could entitle the 
consumer to avoid the contract), whilst other failures to inform would be treated differently 
(e.g. through an extension of the cooling-off period or with no contractual sanction at all).. 

Option 3: Maintenance of status quo: The contractual effects of failure to provide 
information would continue to be regulated differently for different types of contract. 

 At this stage, Poland suggests acceptance of option 2.  
 This choice can be supported by the fact that information obligations referring to 
individual contracts on many occasions are of diversified nature. However, it is possible to 
group them into those of a significant nature for a given contract and those which are 
important for a consumer but failure to meet them by the professional does not have a 
significant impact on the subject of contract or the manner of its implementation. Therefore 
considering the principles of certainty of marketing it would be justified to introduce various 
remedies in case of breaching of individual elements of information obligations.  
 The Polish stand is of initial nature and it depends on specific proposals of the 
Commission.  
      

4.8 Right of withdrawal 

Question F1: Should the length of the cooling-off periods be harmonised across 
the consumer acquis? 

Option 1: There would be one cooling-off period for all cases when the consumer 
directives grant consumers a right to withdraw from the contract, e.g.. 14 calendar days). 

Option 2: Two categories of directives would be identified and to each of them a 
specific cooling-off period would be attached (e.g. 10 calendar days for door-to-door and 
distance contracts as opposed to 14 calendar days for timeshare). 

Option 3: Maintenance of status quo: cooling-off periods would not be harmonised in 
the consumer acquis; they would be regulated in the sectoral legislation. 

At this stage, Poland is willing to accept option 2. 
Despite the fact that in implementation of the rule of aiming at full harmonization of 
consumer law it would be justified to harmonize a cooling-off period, it is necessary to 
consider diversity of contracts regulating consumer rights.  

There are more complicated contracts (package, long-term, financial contracts) and 
less complicated (contract of sales from a distance, sales beyond the pofessional’s premises) 
and contracts in which the consumer is capable to asses the object of the benefit only after 
certain time (e.g. timeshare). On this basis implementation of the assumption aiming at 
harmonization of cooling-off periods for consumers may be difficult.  

A solution for that could be development of various periods due to the nature of 
contracts with simultaneous harmonization of periods in the contracts of similar nature.  

Another solution could be e.g. determination of one period (e.g. 14 days) but due to 
the nature of individual contractual relationships the moment from which the period could be 
counted would be different. 

With regard to the manner of calculation of a deadline it would be justified to 
harmonize calculation according to calendar days with appropriate extension of its expiry in 
the situation in which the last day would be a day officially free of work.        
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Due to above mentioned ambiguity the stand of Poland is of initial nature and it 
depends on specific proposals of the Commission.  
 

Question F2: How should the right of withdrawal be exercised? 
Option 1: Maintenance of status quo: Member States would be free to determine the 

form of the notice of withdrawal. 
Option 2: One uniform procedure for the notice of withdrawal across the consumer 

acquis would be established. 
Option 3: All formal requirements for the notification of withdrawal would be 

excluded. A consumer would then be able to withdraw from the contract by any means 
(including by returning the goods). 

Poland is willing to accept option 2. 
A uniform procedure of notice of withdrawal from the contract would contribute to 

increase of trust of consumers in cross-border transactions.  
Acceptance of option 3, which seems the simplest for consumers, could lead to 

occurrence of certain difficulties of evidence nature. Establishing of a uniform procedure 
(even the simplest e.g. mail, phone, letter, sending goods if such manner is provided for under 
the contract) will not be for consumers to excessive burden and it would allow to protect their 
interests in case of using of right of withdrawal from the contract.  

Therefore, Poland suggests to accept, in general, application of fixed form in case of 
withdrawal from the contract (determined by the pofessional e.g. a letter, phone, mail etc.), 
however, in case the pofessional does not advise the consumer of this form, the consumer can 
withdraw from the contract in any form (e.g. by returning the goods).   
 

Question F3: Which costs should be imposed on consumers in the event of 
withdrawal? 

Option 1: The current regulatory options would be removed — consumers would then 
not face any costs whatsoever when exercising their right of cancellation. 

Option 2: Existing options would be generalised:. consumers would then face the same 
costs when exercising the right to withdrawal irrespective of the type of contract. 

Option 3: Maintenance of status quo: The current regulatory options  
would be maintained. 

 Poland suggests to accept option 2.  
 However, it must be noticed that the indicated solution should be modified.                  
According to Poland, there is lack of justification for accepting the assumption that the 
consumer does not bear any costs related to execution of right to withdraw. Acceptance of the 
contrary assumption would not contribute to certainty of marketing and in illicit way it would 
cause imposing the costs of withdrawal in each case on the professional.  

Moreover, exemption of the consumers from costs related to withdrawal from the 
contract would allow the consumer to make hasty and not thought-out decisions without any 
risk. Such measure would be to great burden for professional, in particular the small ones, an 
consequently it could limit cross-border trade.  
 It seems justified to generalize the regulatory options with recommendation that the 
consumer, before the conclusion of the contract, was informed that in case of using the right 
to withdraw from contract, the consumer would bear the costs of return of the goods.  
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 It does not seem justified to introduce uniform costs of withdrawal from the contract 
(costs understood narrowly i.e. directly related to the act of withdrawal) because they are 
diversified due to location and subject to contract anyway.  
 

4.9 General contractual remedies  

Question G1: Should the horizontal instrument provide for general contractual 
remedies available to consumers? 

Option 1: Maintenance of status quo: existing law provides for remedies limited to the 
particular types of contracts (i.e. sales). The general contractual remedies would be regulated 
by national law. 

Option 2: A set of general contractual remedies available to consumers in the case of a 
breach of any consumer contract would be provided. These remedies would include: the right 
of a consumer to terminate the contract, to ask for a reduction of the price and to withhold 
performance. 

At this stage, Poland suggests to accept option 2. 
Ensuring of a set of general, contractual remedies available to the consumers in case of 

breach of any consumer contract is compliant with the principle of harmonization the 
consumer protection system in the entire EU. Elimination, in the above scope, of the separate 
provisions in individual Member States would increase certainty of a consumer in particular 
in cross-border transactions.  

Implementation of the assumption resulting from the option 2 can be difficult due to 
specificity of consumer contracts. At this stage, it is too early to implement total 
harmonization of this issue without interference into legal disciplines of individual Member 
States.  

Therefore, despite support of harmonization of the indicated issue, the Polish stand is 
of initial nature and it depends on specific proposals of the Commission.     
 

4.10 General right to damages 

Question G2: Should the horizontal instrument grant consumers a general right 
to damages for breach of contract? 

Option 1: Maintenance of status quo: The issue of contractual damages would be 
governed by national laws, except when provided for in the Community acquis (e.g. package 
travel). 

Option 2: A general right to damages for consumers would be foreseen — they would 
be able to claim damages for all breaches, irrespective of the type of breach and the nature of 
the contract. It would remain up to the Member States to decide what types of damages could 
be compensated 

Option 3: A general right to damages for consumers would be foreseen and it would 
be provided that these damages should at least cover purely economic (material) damages that 
the consumer has suffered as a result of the breach. Member States would then be free to 
regulate non-economic loss (e.g. moral damages). 

Option 4: A general right to damages for consumers would be introduced and it would 
be provided that these damages should cover both the purely economic (material) damage and 
moral losses. 
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Poland is willing to accept option 3. 
It seems that acceptance of the general right to damages of strictly economic nature 

would fully protect the consumer interests at the Community level. The material damages are 
of objective nature in general and it is possible to identify them in any legal system.  

However, leaving to the Member States the right to regulate the issue of possibility 
and manner of claiming the damages of the non-material nature seems justified because the 
category of “moral damages” is characteristic for individual legislations and their assessment 
depends on not codified criteria, general rules of procedure, good customs, etc.    

 
 

5. Specific rules applicable to consumer sales 

5.1 Subject matter (types of contracts to be covered) 

Question H1: Should the rules on consumer sales cover additional types of 
contracts under which goods are supplied or digital content services are provided to 
consumers? 

Option 1: Maintenance of status quo: i.e. the scope of application would be limited to 
sales of consumer goods, with the only exception of goods which are still to be produced.. 

Option 2: The scope would be extended to additional types of contracts under which 
goods are supplied to consumers (e.g. car rental).  

Option 3: The scope would be extended to additional types of contracts under which 
digital content services are provided to consumers (e.g. on-line music). 

Option 4: Combination of option 2 and 3. 

At this stage, Poland is willing to accept option 3. 
While answering the question it is necessary to consider the fact of dynamic 

development of the branch dealing with marketing of digital content i.e. in particular 
software, music files, applications used by the mobile phones users.  

It is also important that at the bulk transactions there is lack, in general, efficient and 
quick legal mean allowing to lodge claims related to improper quality of goods or services 
related to rendering available of digital resources.  

Considering the above and facing the requirements of the market it seems justified to 
cover (in appropriate scope) with the Directive on consumer sales the above mentioned 
category of products.  

Nevertheless, Poland noticed problems related to other categories of contracts (option 
2). It must be underlined that the Act on consumer sales should not, in general, apply to cases 
in which it does not deal with transfer of property. The example provided by the Commission 
i.e. car rental, is this type of contract. Therefore, it would be more justified to include to the 
scope of Directive e.g. leasing agreement with reserved option to transfer property.  

Due to above mentioned ambiguity of the Commission’s proposal, the final stand of 
Poland in this respect will be provided after the Commission presents specific proposals of 
amendments.   
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5.2. Second-hand goods sold at public auctions 

Question H2: Should the rules on consumer sales apply to second-hand goods sold 
at public auctions? 

Option 1: Yes. 
Option 2: No, they would be excluded from the scope of Community rules. 

 Initially, Poland suggests acceptance of option 1. 
 However, it should be noticed that uniform application of provisions on consumer 
sales in respect of second-hand goods by way of public auction requires uniform defining of 
notion of “public auction”. A similar problems related to that notion concerns exclusion from 
the scope of Directive on sales from a distance of transactions concluded by way of auction.  

Therefore, in order to implement the rule of simplification of regulatory environment 
and liquidation of ambiguity existing in individual Member States it would be justified to 
define the “public auction” and “sales from auction” notions at the Community level.   

Nevertheless, irrespectively of the ambiguities in meaning which have been provided 
above, it seems justified to cover with the scope of Directive on consumer sales all 
transactions, irrespectively of the manner in which the contract is concluded, if the parties to 
such transaction is on one hand an pofessional selling in the scope of the pofessional activity 
and on the other hand the consumer. There is lack of justification for exclusion of this type of 
contracts from the scope of Directive since the result of completion of an auction is sale of 
goods to the consumer.  

To sum up, according to Poland, the decisive criterion for application to the given 
contract the regulations of the Directive on consumer sales should be the status of the parties 
and not a technical way to conclude a contract. 
  

5.3 General obligations of a seller — delivery and conformity of goods 

Question I1: How should delivery be defined? 
Option 1: Delivery would mean that the consumer materially receives the goods (i.e. 

the goods are handed over to the consumer). 
Option 2: Delivery would mean that goods are placed at the consumer's disposal at the 

time and place specified in the contract. 
Option 3: Delivery would mean, by default, that the consumer takes physical 

possession of the goods, but the parties can agree otherwise. 
Option 4: Maintenance of status quo: the term delivery would not be defined. 

Poland is willing to accept option 1. 
Considering the fact that the time of delivery means the period from which the 

deadlines related to use of rights of consumer are calculated, it should be related to taking  
physical possession of the goods by the consumer. Only is such a case, the acquirer will have 
the opportunity to assess the goods properly and to use the entire period available for e.g. 
withdrawal.  

Acceptance of option 3 i.e. enabling the parties to agree for other term of delivery than 
taking physical possession may result in the situation where the pofessionals in the generally 
used contractual patters indicate the moment of delivery themselves. In most of the cases, the 
consumers do not negotiate contracts and such provisions could easily limit restrict their 
rights in respect of seller.    
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5.4 The passing of risk in consumer sales 

Question I2: How should the passing of the risk in consumer sales be regulated? 
Option 1: The passing of the risk would be regulated at Community level and be 

linked to the moment of delivery. 
Option 2: Maintenance of status quo: the passing of risk would be regulated by the 

Member States, with the consequence of divergent solutions.. 

Poland is willing to accept option 1.  
Harmonization of this issue at the Community level would contribute to removal of 

currently binding, and often divergent legal solutions and consequently it will be beneficial 
for development of internal market.    
 

5.5 Conformity of goods 

Question J1: Should the horizontal instrument extend the time limits applying to 
lack of conformity for the period during which remedies were performed? 

Option 1: Maintenance of status quo: no changes would be made. 
Option 2: Yes. The horizontal instrument would provide that the duration of the legal 

guarantee is extended for a period during which the consumer was not able to use the goods 
due to remedies being performed. 

Poland is willing to accept option 2. 
Different approach applied by the Member States causes a significant difference in 

national regulations which is disadvantageous for cross-border trade. Harmonization of the 
issue related to extension of the legal guarantee period by the time of repair would allow for 
elimination of the divergences.  

Therefore, it must be recognized as justified that the consumer who through specified 
time could not use purchased goods due to removal of lack of conformity with the contract, 
had guaranteed extension of the legal guarantee period due to lack of conformity of the goods 
with the contract for that time. It seems that such solution would be stimulating for 
pofessionals.    
 

Question J2: Should the guarantee be automatically extended in case of repair of 
the goods to cover recurring defects? 

Option 1: Maintenance of status quo: The guarantee would not be extended. 
Option 2: The duration of the legal guarantee would be extended for a period to be 

specified after the repair to cover the future re-emergence of the same defect. 

Poland is willing to accept option 2.  
Acceptance of this solution is a consequence of selection of the option 2 in question 

J1. Since the possibility of extension of legal guarantee for the period in which the goods are 
repaired is accepted, such extension should also apply in case of repairs of re-emerging 
defects.  
 

Question J3: Should specific rules exist for second hand-goods? 
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Option 1: A horizontal instrument would not include any derogation for second hand 
goods: the seller and consumer would not be able to agree on a shorter period of liability for 
defects in second hand goods. 

Option 2: A horizontal instrument would contain specific rules for second hand goods: 
the seller and the consumer may agree on a shorter period of liability for defects in second 
hand goods (but not less than one year). . 

Poland suggests acceptance of option 2.  
The accepted solution would be in general the maintenance of the status quo. Directive 

on consumer sales provides the possibility to introduce such regulatory option (Poland used 
this possibility). However, introduction of such solution in the horizontal instrument would 
allow for standardization of the indicated issue within the entire EU.  
 

5.6 Burden of proof  

Question J4: Who should bear the burden to prove that the defects existed 
already at the time of delivery? 

Option 1: Maintenance of status quo: During the first six months it would be up to the 
professional to prove that the defect did not exist at the time of delivery  

Option 2: It would be up to the professional to prove that the defect did not exist at the 
time of delivery for the entire duration of the legal guarantee, as long as this would be 
compatible with the nature of the goods and the defects. 

In general, Poland suggests acceptance of option 2. 
Acceptance of this solution should be accompanied by consideration of certain 

remarks. It is a fact, according to the content of a Green Paper, that in most of Member States 
there are no problems related to application of 6-month presumption of lack of conformity 
with a contract from the time of its issue. The indicated instrument is also not possible to be 
applied in automatic way in respect of certain goods e.g. clothes, shoes.  

Nevertheless, part of Member States (which is referred to by the Commission) noted 
difficulties related to operation of the indicated presumption. After 6 months following issue 
of goods, the pofessionals demand from the consumers, while they lodging a complaint, a 
confirmation of existence of the lack of conformity at the time of issue of goods by provision 
of appropriate analysis by an expert or a service appointed by the pofessional. Often the 
pofessionals make the possibility of lodging the complaint dependant on provision of analysis.  

Such situation is more and more common in Poland. Difficulty in fighting the 
phenomena is related to the fact that activities of pofessionals are, in general, compliant with 
law. However, the manner in which the pofessionals use their rights makes it difficult for 
consumers to lodge complaints. Acquirers who want to lodge a complaint at the seller often 
resign from the procedure due to high costs and lack of certainty of whether the analysis 
would confirm the lack of conformity at the time of issue of goods.  

Therefore, according to Poland, harmonization of the indicated issue (in particular 
considering the solution of maximum harmonization) should consider the occurring problems 
in certain Member States including Poland.  

On the basis of lack of other, alternative solutions to that problem, Poland, accepting 
option 2, also suggests to introduce additional regulatory option consisting of the possibility 
of extension by the Member States the presumption in question to the entire period of the 
protection.       
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The above mentioned stand is of initial nature and t depends on specific proposals of 
the Commission.  
  

5.7 Remedies 

Question K1: Should the consumer be free to choose any of the available 
remedies?  

Option 1: Maintenance of status quo: consumers would be obliged to request 
repair/replacement first, and ask for a price reduction or termination of contract only if the 
other remedies are unavailable. 

Option 2: Consumers would be able to choose any of the available remedies from the 
start. However, termination of the contract would only be possible under specific conditions. 

Option 3: Consumers would be obliged to request repair, replacement or reduction of 
price first, and would be able to ask for termination of contract only if these remedies are 
unavailable. 

At this stage Poland supports Option 2.  
Introducing the order in which remedies provided by the Consumer Sales Directive 

may be invoked, in many cases poses difficulty to consumers and obscures the picture of the 
available remedies and the rules governing their use.  

One example is the current Polish provisions transposing Directive 99/44. Contrary to 
what was expected, the provisions limited the scope and sharpened the rules regarding 
consumer rights in the event of defects of the purchased goods in comparison to the 
provisions of the Civil Code pertaining to legal guarantee (which are still applicable in 
business-to-business relations). The Civil Code provisions on legal guarantee make it possible 
for the buyer to terminate the contract or demand a reduction of price at the first instance 
when the defect is detected. The only condition under which the termination is not possible is 
when the seller repairs or replaces the product without delay, unless the product has already 
been repaired or replaced before.  

Overall, in the state of play an entrepreneur exercising the legal guarantee right, 
despite conducting a professional economic activity, has significantly more possibility of 
pursuing his/her claims than a consumer, who is widely regarded to be the weaker of the two 
parties.  

Adaptation of Option 2 will make it possible for the consumer, in the event of non-
conformity with the contract, to choose between all four of the rights, i.e. repair, replacement, 
reduction of price, termination of a contract. However, in order to protect businesses against 
consumers too hastily deciding to terminate the contract, Poland proposes this right to be 
made conditional, namely the seller could prevent it by repairing or replacing the product 
without delay. If the repair or replacement does not prove successful and the product reveals 
further defects, the consumer would be entitled to exercise any of the abovementioned rights, 
including terminating the contract.  

The position outlined above differs from Option 3 to the extent that it effectively 
protects the consumer from the so-called multiple repairs since he/she could terminate the 
contact in the event of ineffective repair and would not have to prove that repair, replacement 
or reduction of price is “unavailable”.  

Choosing Option 2, i.e. liberalising the way consumer claims arising from lack of 
conformity are made, will not affect seller’s interest in significantly negative way. 
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Terminating the contract would be possible only under certain conditions (e.g. those outlined 
above). Therefore, the principle of proportionality and the security of trading would be 
safeguarded and consumer protection enhanced.   

Poland is of the opinion that, at this stage, it is best to eliminate the set order in which 
the rights ma by revoked. Such solution would be reasonable, answering the needs of the 
market and would help achieve better regulation goals. It would also increase consumers’ 
confidence in cross-border trade, since it would lower the risk of them getting “entangled” in 
a lengthy and costly complain procedure.  

This position is nevertheless of preliminary character and further examination of the 
Commission’s proposals need to be made, especially regarding the conditions under which 
termination of the contract would be possible.       
 

5.8 Notification of lack of conformity 

Question K2: Should consumers have to notify the seller of the lack of 
conformity? 

Option 1: A duty to notify the seller of any defect would be introduced. 
Option 2: A duty to notify in certain circumstances would be introduced (e.g. when the 

seller acted contrary to the requirement of good faith or was grossly negligent). 
Option 3: The duty to notify within a certain period would be eliminated. 

Poland supports Option 3, under the condition that a general, unsanctioned obligation 
to file the complaint in the shortest possible period of time is introduced.   

According to experience in application of the indicated instrument its efficiency is 
illusory and it de facto does not influence the manner of processing the complaint. While 
resigning the duty to notify the defects by the specified deadline, it seems justified to 
introduce general, not sanctioned duty to notify complaints as soon as possible. This solution 
could encourage the consumers to lodge the complaints quickly without causing any negative 
impacts in the situation of failure to do that in some specified period, which is the current 
case.  

It is worth to mention that in practice the current regulation is often used for illicit 
exclusion of responsibility of the sellers for lack of conformity of goods with a contract. This 
concerns situation in which e.g. a consumer could not lodge a complaint within two months 
from the day of identifying the lack of conformity (e.g. due to travel). While answering truly 
on the question concerning the date of identification of the lack of conformity of the goods 
with the contract, and not being aware of possibility to lose the right to lodge a complaint, the 
consumer reliably informs on actual date of identification of the lack of conformity. In such 
situations the pofessionals automatically exempted themselves from the responsibility.     

 
5.9 Direct producers' liability for non-conformity  

Question L: Should the horizontal instrument introduce direct liability of 
producers for non-conformity? 

Option 1: Maintenance of status quo: no rules on direct liability of producers would be 
introduced at EU level. 

Option 2: A direct liability for producers would be introduced under the conditions 
described above. 
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At this stage, Poland suggests acceptance of option 1. 
A wide stand referring to the indicated issue was prepared in cooperation with the 

Ministry of Justice and sent to the Commission on 18 September 2006. The opinion provided 
there did not confirm that introduction of direct liability of a producer could positively and 
significantly influence consumer rights.  

It is worth to mention that establishment of such legal authority could introduce 
significant burdens for pofessionals from the territory of the EU. This would result from the 
fact that in practice the liability would not cover producers from outside the EU which would 
mean that the possibility of directing to the producer would be often excluded. Such 
diversification of liability due to the country of origin of the producer could reduce the 
competitiveness of producers originating from the EU territory. 
 

5.10 Consumer goods guarantees (commercial guarantees) 

Question M1: Should a horizontal instrument provide for a default content of a 
commercial guarantee? 

Option 1: Maintenance of status quo: the horizontal instrument would contain no 
default rules. 

Option 2: Default rules for commercial guarantees would be introduced. 

At this stage, Poland suggests acceptance of option 1. 
 According to Poland maintenance of the status quo is justified because Article  6 of 
the Directive 99/44 specifies minimum scope of guarantees. Poland fully implemented the 
indicated provision. In practice of application of this regulation no significant problems were 
noticed.  
 

Question M2: Should a horizontal instrument regulate the transferability of the 
commercial guarantee? 

Option 1: Maintenance of status quo: possibility to transfer a commercial guarantee 
would not be regulated by Community rules. 

Option 2: A mandatory rule that the guarantee is automatically transferred to the 
subsequent buyers would be introduced. 

Option 3: The horizontal instrument would provide for the transferability as a default 
rule, i.e. a guarantor would be able to exclude or limit the possibility to transfer a commercial 
guarantee.. 

In the opinion of Poland it would be justified to accept the option 2. 
Introduction of generally binding principle of automatic transfer of rights acquired 

under commercial guarantee to the subsequent buyer of goods is justified by the nature of the 
guarantee which, in general, exclusively refers to specified goods. As opposed to liability for 
lack of conformity of goods with the contract, the guarantee does not regulate the issue of the 
sales contract per se. Therefore, there is lack of justification for maintenance of the possibility 
to limit validity of guarantee only in respect to the first buyer of the goods.  

At the same time it must be indicated that the solution is not contrary to the right of 
free shaping of scope of guarantee. Specificity of guarantee contract (as well as other 
documents related to the contract e.g. use guide) allows for such formulation of its scope 
which exclude application of the guarantee in situations where the goods are used in a way 
not compliant with the intended use.   
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Question M3: Should the horizontal instrument regulate commercial guarantees 

limited to a specific part? 
Option 1: Maintenance of status quo: the possibility to provide commercial guarantee 

limited to specific part would not be regulated by the horizontal instrument.  
Option 2: The horizontal instrument would only provide for the information 

obligation.  
Option 3: The horizontal instrument would include an information obligation and 

would provide that, by default, a guarantee covers the entire contract goods. 

Poland suggests acceptance of option 2 or 3. 
It seems that due to often conventional nature of the guarantee and considering the fact 

that it can be granted to various types of goods not excluding the second-hand goods, it is 
justified to introduce in the horizontal instrument exclusively a general obligation to inform a 
consumer on the scope of guarantee.   

An alternative could be the acceptance of option 3 but assuming that presumption that 
the guarantee covers full subject of the contract applies only in case when the pofessional 
does not fulfil the obligation of informing the consumer on scope of guarantee.     
 

6. Other issues 
Question N: Is/are there any other issue(s) or area(s) that requires to be explored 

further or addressed at EU level in the context of consumer protection?  
 At this stage, Poland does not provide any additional remarks requiring further 
exploring.  

This does not exclude the possibility to provide such remarks at the subsequent stages 
of works before review of consumer acquis.  
 
 


