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 Malta’s Replies to the Issues for Consultation - Green 
Paper on the review of the Consumer Acquis (COM 
(2006) 744)  

1 General Legislative Approach 

A1 In your opinion, which is the best approach to the review of the consumer legislation? 

Option 1: A vertical approach consisting of the revision of the individual directives. 

Option 2: A mixed approach combining the adoption of a framework instrument addressing 
horizontal issues that are of relevance for all consumer contracts with revisions of existing 
sectoral directives whenever necessary. 

Option 3: Status quo: no revision. 

Malta acknowledges the need to review the consumer acquis, and agrees with the Commission 
that the review can provide a unique opportunity to modernise the existing regulatory 
environment for both traders and consumers. Malta understands the overarching aim of the 
review is that of ‘achieving a real consumer internal market’, but at the same time Malta does 
not want to achieve this by reducing consumer protection rules. From the Options presented by 
the Commission, Malta would opt for the mixed approach (Option 2), as long as this is 
restricted to basic common issues, such as definitions, cooling-off periods, general obligations 
and unfair terms. Malta does not support the idea of including the Consumer Sales Directive in 
the framework instrument as this would impinge negatively on contract law rules of Member 
States. Malta is also of the view, that if Option 2 is preferred, then the existing Directives, with 
the exception of Council Directive 93/13/EEC of 5 April 1993 on Unfair Terms in Consumer 
Contracts (since this will be included in the framework instrument), would have to be revised to 
ensure there are no inconsistencies, and to regulate the other aspects which will not be regulated 
by the framework instrument. 

2 Scope of a Horizontal Instrument 

A2 What should be the scope of a possible horizontal instrument? 

Option 1: It would apply to all consumer contracts whether they concern domestic or cross-
border transactions. 

Option 2: It would apply to cross-border contracts only. 

Option 3: It would apply to distance contracts only whether they are concluded cross-border or 
domestically. 

Although, in principle, it would be ideal to opt for a framework instrument applying for both 
domestic and cross-border transactions (Option 1), Malta is unsure as to how feasible this 
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option might be. Legislatively, Malta is concerned that this could be difficult to achieve, 
especially since there are private international law concerns, which should not be neglected. 
Furthermore, Malta’s Consumer Affairs Council (advisory body) has some reservations on 
Option 1 and would prefer an instrument applicable only to distance contracts, as provided in 
Option 3.  

3 Degree of Harmonisation 

A3 What should be the level of harmonisation of the revised directives/the new instrument? 

Option 1: The revised legislation would be based on full harmonisation complemented on issues 
not fully harmonised with a mutual recognition clause. 

Option 2: The revised legislation would be based on minimum harmonisation combined with a 
mutual recognition clause or with the country of origin principle. 

The degree of harmonisation should be seen in the context of the whole review exercise. Malta 
feels that opting for a full harmonisation approach across the board can be difficult to achieve, 
more so, if the review will affect a number of pre-set national rules. On the other hand, a 
minimum harmonisation approach would not meet the desired degree of harmonisation, and 
would not, therefore, achieve the ‘overarching’ aim of the review. The mutual recognition and 
the country of origin principles are both advantageous from an internal market perspective, but 
on the other hand, Malta feels that these might be to the detriment of consumers, especially if 
these principles go against the Rome I Regulation. Malta would, therefore, propose a third 
option, that is, a framework instrument fully harmonising definitions and general principles 
(excluding consumer sale), whilst retaining minimum harmonisation in the sectoral Directives.  

4 Horizontal Issues 

4.1  Definition of "consumer" and "professional" 

B1 How should the notions of consumer and professional be defined? 

Option 1: An alignment would be made of the existing definitions in the acquis, without 
changing their scope. Consumers would be defined as natural persons acting for purposes 
which are outside their trade, business or professions. Professionals would be defined as 
persons (legal or natural) acting for purposes relating to their trade, business and profession. 

Option 2: The notions of consumer and professional would be widened to include natural 
persons acting for purposes falling primarily outside (consumer) or primarily within 
(professional) their trade, business and profession. 

First of all, Malta would like to query why the notion of ‘professional’, rather than ‘trader’ was 
used in the Green Paper. Malta’s national legislation refers to a professional as someone 
requiring a higher degree of education, including lawyers, notaries, doctors and pharmacists. 
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Malta would, therefore, prefer that the word ‘trader’ is used, and that the definitions for 
‘consumer’ and ‘trader’ are harmonised along the lines of the existing definitions (Option 1). 
The framework instrument should then include a provision allowing Member States to extend 
the protection granted to consumers to a wider category of persons, not covered by the said 
instrument.   

4.2  Consumers acting through an intermediary 

B2 Should contracts between private persons be considered as consumer contracts when one of the 
parties acts through a professional intermediary? 

Option 1: Status quo: consumer protection would not apply to consumer-to consumer contracts 
where one party makes use of a professional intermediary for the conclusion of the contract. 

Option 2: The notion of consumer contracts would include situations where one party acts 
through a professional intermediary. 

Malta does not have a strict position on this question, but feels that in regulating this type of 
situations one would have to go into the law regulating agency, in order to assess whether the 
intermediary would be acting in his own name or else as an agent for the consumer. If the 
intermediary is acting as an agent, then the law would not extend to the contract. On the other 
hand, if the intermediary is selling in his own name, then the contract would be regulated as a 
business-to-consumer contract.  

4.3  The concepts of good faith and fair dealing in the Consumer Acquis 

C Should a horizontal instrument include an overarching duty for professionals to act in 
accordance with the principles of good faith and fair dealing? 

Option 1: The horizontal instrument would provide that under EU consumer contract law 
professionals are expected to act in good faith. 

Option 2: The status quo would be maintained: There would be no general clause. 

Option 3: A general clause would be added which would apply both to professionals and 
consumers. 

Malta would opt for a general duty on both traders and consumers to act in good faith (Option 
3). However, one has to be careful not to define too strictly the notion of good faith, since this 
notion has already been amply defined in Malta’s national case-law. 
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4.4  The scope of application of the EU rules on unfair terms 

D1 To what extent should the discipline of unfair contract terms also cover individually negotiated 
terms? 

Option 1: The scope of application of the Directive on Unfair Terms would be expanded to 
individually negotiated terms. 

Option 2: Only the list of terms annexed to the Directive would be made applicable to 
individually negotiated terms. 

Option 3: Status quo – Community rules would continue to apply exclusively to non-negotiated 
or pre-formulated terms. 

In Malta, individually negotiated terms are already covered, so Malta supports Option 1 and 
agrees that Council Directive 93/13/EEC of 5 April 1993 on Unfair Terms in Consumer 
Contracts should be expanded to cover individually negotiated terms. On the other hand, it must 
be pointed out that if one retains the current regulatory regime, this should not preclude Member 
States from extending its protection to negotiated terms, because this could signify that Malta 
would have to lessen its level of protection.   

4.5  List of unfair terms 

D2 What should be the status of any list of unfair contract terms to be included in a horizontal 
instrument? 

Option 1: Status quo: To maintain the current indicative list. 

Option 2: A rebuttable presumption of unfairness (grey list) would be established for some 
contractual terms. This option would combine guidance with flexibility as to the assessment of 
fairness. 

Option 3: A list of terms – presumably much shorter than the existing list – which are 
considered to be unfair in all circumstances (black list) would be established. 

Option 4: A combination of options 2 and 3: some terms would be banned completely, while a 
rebuttable presumption of unfairness would apply to the others. 

Malta could support either Option 1, that is, the status quo, or Option 4, as long as the blacklist 
of terms is clear enough and the grey list is flexible enough to allow varying interpretations. 

4.6  Scope of the unfairness test 

D3 Should the scope of the unfairness test of the directive on unfair terms be extended? 

Option 1: The unfairness test would be extended to cover the definition of the main subject 
matter of the contract and the adequacy of the price. 
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Option 2: Status quo - the test of unfairness would be kept in its present form. 

Malta would like to retain the status quo on the unfairness test (Option 2). 

4.7  Information requirements 

E What contractual effects should be given to the failure to comply with information requirements 
in the consumer acquis? 

Option 1: The cooling-off period, as a uniform remedy for failure to comply with information 
requirements, would be extended, e.g. up to three months. 

Option 2: There would be different remedies for breaching different groups of information 
obligations: some breaches at the pre-contractual and contractual level would give rise to 
remedies (e.g. incorrect information on the price of a product could entitle the consumer to 
avoid the contract), whilst other failures to inform would be treated differently (e.g. through an 
extension of the cooling-off period or with no contractual sanction at all). 

Option 3: Status quo: The contractual effects of failure to provide information would continue 
to be regulated differently for different types of contract. 

It is very difficult to harmonise contractual effects in cases where a trader fails to comply with 
information requirements, therefore, Malta prefers that contractual effects be regulated 
differently for different types of contract (Option 3). 

4.8 Right of withdrawal 

F1 Should the length of the cooling-off periods be harmonised across the consumer acquis? 

Option 1: There would be one cooling-off period for all cases when the consumer directives 
grant consumers a right to withdraw from the contract, e.g. 14 calendar days. 

Option 2: Two categories of directives would be identified and to each of them a specific 
cooling-off period would be attached (e.g. 10 calendar days for door-to door and distance 
contracts as opposed to 14 calendar days for timeshare). 

Option 3: Status quo: cooling-off periods would not be harmonised in the consumer acquis; 
they would be regulated in the sectoral legislation. 

First of all, it is important to point out that Malta does not agree that a right of withdrawal is 
included in all types of consumer contracts, in that the remedy of withdrawal should only be 
used in exceptional circumstances. However, Malta agrees that in those instances where the law 
already provides for a right of withdrawal, the cooling-off period should be harmonised. In 
Malta, this has already been done, by providing for a 15-day (calendar) cooling-off period. 
Therefore, Malta agrees to Option 1, as long as this provides for a cooling-off period of 15 
calendar days. 
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F2 How should the right of withdrawal be exercised? 

Option 1: Status quo: Member States would be free to determine the form of the notice of 
withdrawal. 

Option 2: One uniform procedure for the notice of withdrawal across the consumer acquis 
would be established. 

Option 3: All formal requirements for the notification of withdrawal would be excluded. A 
consumer would then be able to withdraw from the contract by any means (including by 
returning the goods). 

Malta feels that Option 2 would be preferable, although one should also allow a certain degree 
of flexibility depending on the contract in question, especially when different means of 
communication are used.  

F3 Which costs should be imposed on consumers in the event of withdrawal? 

Option 1: The current regulatory options would be removed - consumers would then not face 
any costs whatsoever when exercising their right of cancellation. 

Option 2: The existing options would be generalised: consumers would then face the same costs 
when exercising the right to withdrawal irrespective of the type of contract. 

Option 3: Status quo: The current regulatory options would be maintained. 

Malta feels that the only costs to be imposed on a consumer in the event of withdrawal should 
be the direct costs for returning the goods, therefore, any postage or transport payable to third 
parties to deliver the goods. It is not clear whether this corresponds to a particular option 
suggested by the Commission, so no preference is indicated for the options presented.  

4.9 General contractual remedies 

G1 Should the horizontal instrument provide for general contractual remedies available to 
consumers? 

Option 1: Status quo: the existing law provides for remedies limited to the particular types of 
contracts (that is, sales). The general contractual remedies would be regulated by national law. 

Option 2: A set of general contractual remedies available to consumers in the case of a breach 
of any consumer contract would be provided. These remedies would include: the right of a 
consumer to terminate the contract, to ask for a reduction of the price and to withhold 
performance. 

Malta does not support the idea of including Directive 1999/44/EC of the European Parliament 
and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods and 
associated guarantees in a framework instrument, and feels that this Directive should be revised 
horizontally. Consequently, Malta would support Option 1, providing that general contractual 
remedies be regulated by national law.  
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4.10 General right to damages 

G2 Should the horizontal instrument grant consumers a general right to damages for breach of 
contract? 

Option 1: Status quo: the issue of contractual damages would be governed by national laws, 
except when provided for in the Community acquis (for example, package travel). 

Option 2: A general right to damages for consumers would be foreseen – they would be able to 
claim damages for all breaches, irrespective of the type of breach and the nature of the 
contract. It would remain up to the Member States to decide what types of damages could be 
compensated. 

Option 3: A general right to damages for consumers would be foreseen and it would be 
provided that these damages should at least cover purely economic (material) damages that the 
consumer has suffered as a result of the breach. Member States would then be free to regulate 
non-economic loss (e.g. moral damages). 

Option 4: A general right to damages for consumers would be introduced and it would be 
provided that these damages should cover both the purely economic (material) damage and 
moral losses. 

First of all, it should be clarified exactly as to what is meant by a ‘breach of contract’ and what 
kind of breach is being contemplated in the framework instrument. As pointed out before, Malta 
is against the inclusion of Directive 1999/44/EC of the European Parliament and of the Council 
of 25 May 1999 on certain aspects of the sale of consumer goods and associated guarantees in 
the framework instrument and would therefore support Option 1. However, if the horizontal 
instrument were to provide a general right to damages, Malta would then opt for Option 2.   

5 Specific rules applicable to Consumer Sales 

5.1  Types of contracts to be covered 

H1 Should the rules on consumer sales cover additional types of contracts under which goods are 
supplied or digital content services are provided to consumers? 

Option 1: Status quo: i.e. the scope of application would be limited to sales of consumer goods, 
with the only exception of goods which are still to be produced. 

Option 2: The scope would be extended to additional types of contracts under which goods are 
supplied to consumers (e.g. car rental). 

Option 3: The scope would be extended to additional types of contracts under which digital 
content services are provided to consumers (e.g. on-line music)  

Option 4: Combination of Option 2 and 3 
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As previously stated, Malta supports the revision of Directive 1999/44/EC of the European 
Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods 
and associated guarantees but does not agree that this Directive is widened in scope and inserted 
in the framework instrument. Therefore, Malta would favour a vertical revision of the Directive.  

With regard to the question posed by the Commission, Malta agrees that a consumer should be 
protected even in the context of other type of contracts and extended to include the sale of 
digital content to consumers. Therefore, Option 4 would be preferred.  

5.2 Second-hand goods sold at public auctions 

H2 Should the rules on consumer sales apply to second-hand goods sold at public auctions? 

Option 1: Yes. 

Option 2: No, they would be excluded from the scope of Community rules. 

Providing a reply to the question depends on a number of factors making it making it difficult to 
choose one option rather than the other. First of all, one would have to define ‘public auctions’, 
in that public auctions are now also available over the internet. Furthermore, one would have to 
determine ‘who’ is selling the items by public auction, in that recently non-business sellers are 
making use of internet auctioning to sell their second-hand goods. Finally, one would have to 
consider as to what extent, if at all, an auctioneer would be deemed responsible for the items 
sold by public auction. Since the situation is still very unclear, at this point, Malta favours 
Option 2.   

5.3  General obligations of a seller – delivery and conformity of goods 

I1 How should delivery be defined? 

Option 1: Delivery would mean that the consumer materially receives the goods (i.e. the goods 
are handed over to the consumer). 

Option 2: Delivery would mean that goods are placed at the consumer’s disposal at the time 
and place specified in the contract. 

Option 3: Delivery would mean, by default, that the consumer takes physical possession of the 
goods, but the parties can agree otherwise. 

Option 4: Status quo: the term delivery would not be defined. 

The notion of delivery is not consistent in all jurisdictions, and this might be problematic in 
trying to achieve a certain degree of harmonisation. In any case, since Malta does not agree with 
including Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 
on certain aspects of the sale of consumer goods and associated guarantees in the framework 
instrument, Malta would prefer Option 4.  
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5.4  The passing of risk in consumer sales 

I2 How should the passing of the risk in consumer sales be regulated? 

Option 1: The passing of the risk would be regulated at Community level and be linked to the 
moment of delivery. 

Option 2: Status quo: the passing of risk would be regulated by the Member States, with the 
consequence of divergent solutions. 

Malta would like to retain status quo, allowing the passing of risk to be regulated by the 
Member States.  

5.5  Conformity of goods 

J1 Should the horizontal instrument extend the time limits applying to lack of conformity for the 
period during which remedies were performed? 

Option 1: Status quo: no changes would be made. 

Option 2: Yes. The horizontal instrument would provide that the duration of the legal guarantee 
is extended for a period during which the consumer was not able to use the goods due to 
remedies being performed. 

Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain 
aspects of the sale of consumer goods and associated guarantees should be amended to provide 
that the legal guarantee is extended for the period during which the consumer was not able to 
use the goods due to remedies being performed (Option 2). This is already provided for under 
Malta’s national legislation.  

J2 Should the guarantee be automatically extended in case of repair of the goods to cover 
recurring defects? 

Option 1: Status quo: The guarantee would not be extended. 

Option 2: The duration of the legal guarantee would be extended for a period to be specified 
after the repair to cover the future re-emergence of the same defect. 

Malta agrees in principle with Option 2, although it is felt that this has to be carefully drafted in 
order to avoid instances where the legal guarantee is extended over and over again.  

J3 Should specific rules exist for second hand-goods? 

Option 1: A horizontal instrument would not include any derogation for second hand goods: the 
seller and consumer would not be able to agree on a shorter period of liability for defects in 
second hand goods. 



MINISTRY FOR COMPETITIVENESS 
AND COMMUNICAITONS 

Malta’s Replies to the Issues for Consultation - 
Green Paper on the review of the Consumer Acquis 

(COM (2006) 744) 
11 May 2007

 
 

 10
 

Option 2: A horizontal instrument would contain specific rules for second hand goods: the 
seller and the consumer may agree on a shorter period of liability for defects in second hand 
goods (but not less than one year). 

Malta feels that the sale of second-hand hand goods should only be regulated when this is done 
by a trader as part of his ongoing business. In any case, Malta would prefer that the matter 
continues to be regulated by Article 7 of the Directive 1999/44/EC of the European Parliament 
and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods and 
associated guarantees. 

5.6 Burden of proof 

J4 Who should bear the burden to prove that the defects existed already at the time of delivery? 

Option 1: Status quo: During the first six months it would be up to the professional to prove 
that the defect did not exist at the time of delivery. 

Option 2: It would be up to the professional to prove that the defect did not exist at the time of 
delivery for the entire duration of the legal guarantee, as long as this would be compatible with 
the nature of the goods and the defects. 

Malta feels that legally, the current situation provides a reasonable compromise between the 
interests of traders and consumers. However, Malta is aware that in practice, a number of 
consumers are finding it extremely difficult, if not absolutely impossible, to prove that the 
defect existed at the time of delivery, after the 6 months have lapsed. Although Malta would be 
in favour of Option 2, Malta feels that this shift in the burden of proof should be accompanied 
by adequate safeguards to avoid traders having to compensate consumers in case of misuse, 
wear-and-tear or recklessness.   

5.7 Remedies 

K1 Should the consumer be free to choose any of the available remedies? 

Option 1: Status quo: consumers would be obliged to request repair/replacement first, and ask 
for a price reduction or termination of contract only if the other remedies are unavailable. 

Option 2: Consumers would be able to choose any of the available remedies from the start. 
However, termination of the contract would only be possible under specific conditions. 

Option 3: Consumers would be obliged to request repair, replacement or reduction of price 
first, and would be able to ask for termination of contract only if these remedies are 
unavailable. 

Malta prefers to retain the status quo (Option 1). However, the order and criteria on when the 
remedies should be invoked should be specified further, since at the moment they leave too 
much room for interpretation.   
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5.8 Notification of the lack of conformity 

K2 Should consumers have to notify the seller of the lack of conformity? 

Option 1: A duty to notify the seller of any defect would be introduced. 

Option 2: A duty to notify in certain circumstances would be introduced (e.g. when the seller 
acted contrary to the requirement of good faith or was grossly negligent). 

Option 3: The duty to notify within a certain period would be eliminated. 

Malta prefers Option 1, however, the notification should be done ‘in a reasonable time’, rather 
than establishing a cut-off date which would deprive consumers of their remedies. 

5.9  Direct producers’ liability for non-conformity 

L Should the horizontal instrument introduce direct liability of producers for non-conformity? 

Option 1: Status quo: no rules on direct liability of producers would be introduced at EU level. 

Option 2: A direct liability for producers would be introduced under the conditions described 
above. 

Malta prefers to retain the status quo (Option 1), although would allow for the introduction of 
direct producers’ liability if this made supplementary to that of the retailer. This would only be 
available to a consumer if the retailer is unavailable, untraceable or insolvent.  

5.10  Consumer Goods Guarantees (Commercial guarantees) 

M1 Should a horizontal instrument provide for a default content of a commercial guarantee? 

Option 1: Status quo: the horizontal instrument would contain no default rules.  

Option 2: Default rules for commercial guarantees would be introduced. 

Malta already provides for default rules in case a commercial guarantee is silent on certain 
aspects, therefore, Malta supports Option 2. 

M2 Should a horizontal instrument regulate the transferability of the commercial guarantee? 

Option 1: Status quo: the possibility to transfer a commercial guarantee would not be regulated 
by Community rules. 

Option 2: A mandatory rule that the guarantee is automatically transferred to the subsequent 
buyers would be introduced. 
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Option 3: The horizontal instrument would provide for the transferability as a default rule, i.e. 
a guarantor would be able to exclude or limit the possibility to transfer a commercial 
guarantee. 

In Malta, it is already provided that in case a commercial guarantee is silent of the issue of 
transferability, then the guarantee is automatically transferred to the next buyer. Therefore, 
Malta prefers Option 3. 

M3 Should the horizontal instrument regulate commercial guarantees limited to a specific part? 

Option 1: Status quo: the possibility to provide commercial guarantee limited to a specific part 
would not be regulated by the horizontal instrument. 

Option 2: The horizontal instrument would only provide for the information obligation. 

Option 3: The horizontal instrument would include an information obligation and would 
provide that, by default, a guarantee covers the entire contract goods. 

Malta agrees that Directive 1999/44/EC of the European Parliament and of the Council of 25 
May 1999 on certain aspects of the sale of consumer goods and associated guarantees includes 
an information obligation on the retailer to inform the consumer of the scope of guarantee, 
which by default applies to the whole item. Malta, therefore, agrees with Option 3.   

6 Other issues 

N Is/are there any other issue(s) or area(s) that requires to be explored further or addressed at 
EU level in the context of consumer protection? 

Malta has not identified any other issues which require further assessment so far.   

 


