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For some time, European Consumer Law appears to have been in a consolidation phase. 
Concrete legislative projects have seemed restricted to adapting the Doorstep Selling 
Directive to the requirements of the Distance Selling Directive2 and to reforming the Package 
Holiday and Timeshare Directives.3 Elsewhere, the Commission has made efforts to evaluate 
the legal implications of existing Directives. This evaluation served to examine the state of 
transposition and implementation in practice. Thus, observations regarding the review of 
existing Directives and, where applicable, additions thereto were mostly involved here.4 

1. Project to codify European Contract Law 

The critical course for the future was set with the mandate given to the Commission by the 
European Council in Tampere, not least under pressure from the European Parliament, in 
October 1999.5 Under the mandate, the Commission was to focus its efforts on harmonising 
and consolidating Contract Law, including Consumer Law.6 At a single blow, Consumer Law 
was no longer a stand-alone subject separate from general Private Law – it simply became 
part of a larger project. This is not the correct forum for debating the arguments for and 
against codifying European Private Law. It could however be anticipated that the Tampere 
mandate carried with it concealed explosive potential, as such a project would prompt 
advocates and opponents to act. It was also clear that Consumer Law could quickly become 
crushed between the millstones of the large-scale project to codify European private law.7 
Such circumstances have not transpired. On the contrary, the importance of Consumer Law in 
terms of legal policy is being enhanced by means of the Green Paper on the Review of the 

                                                      
1 This contribution builds on comments previously published by Hans-W. Micklitz, under the title, 
‘Rechtspolitischer Überblick und Zukunftsperspektiven zum gemeinschaftsrechtlichen Verbraucherschutz-
Acquis’, in a ‘reflection piece’ for Vienna’s Chamber of Labour. 
2 Cf. the study by Micklitz/Monazzahian/Rößler, commissioned by the Directorate-General for Health and 
Consumer Protection entitled Door to Door Selling – Pyramid Selling – Multilevel-Marketing, A Study 
commissioned by the European Commission, Vol. I and II, 1999, available online at 
http://europa.eu.int/comm/dg24/library/surveys/sur10_en.html. 
3 Cf. the two reports by the European Consumer Law Group, Timesharing ECLG/127/2004 and Protecting the 
Rights of Passengers and Holidaymakers, ECLG/039/2005, which can be viewed at 
www.europeanconsumerlawgroup.com, on the need for reform of these two Directives. 
4 Report on the application of Directive 94/47/EC of the European Parliament and Council of 26 October 1994 
on the protection of purchasers in respect of certain aspects of contracts relating to the purchase of the right to 
use immovable properties on a timeshare basis, SEC (1999) 1795 final; Report on the implementation of 
Directive 90/314/EEC on package travel and holiday tours in the domestic legislation of EC Member States, 
SEC (1999) 1800 final; Green Paper on liability for defective products, Brussels 28.7.1999 COM (1999) 396 
final; Report from the Commission on the implementation of Council Directive 93/12/EEC of 5 April 1993 on 
unfair terms in consumer contracts, Brussels 27.4.2000 COM (2000) 248 final. 
5 Commission of the European Communities, General Secretariat, Sl. (1999) 800, Brussels, 16 October 1999, 
European Council – Tampere, 15 and 16 October 1999, Presidency conclusions. 
6 Cf. Osman (Ed.), Vers un Code Européen de la Consommation (Brussels 1998); Grundmann (Ed.), 
Systembildung und Systemlücken in Kerngebieten des Europäischen Privatrechts (Tübingen 2000). 
7 Cf. on the origins Staudenmayer, Die Richtlinien des Verbraucherprivatrechts, in Schulte-Nölke/Schulze (Ed.), 
Europäische Rechtsangleichung, 63; Staudenmayer, Europäisches Verbraucherschutzrecht nach Amsterdam – 
Stand und Perspektiven, RIW 1999, 733. 
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Consumer Acquis. The possible reasons for a revival of interest in Consumer Law can only be 
appreciated, if at all, against the background of developments since Tampere. 
Since 1999, the European Commission has presented four documents in quick succession, 
which have been the focus of fierce academic and political debate across Europe.8 The 
Commission’s communication on European Contract Law of July 2001 set the scene9, 
followed by the communication of 12 February 2003 ‘A more coherent European Contract 
Law’.10 While these first two communications threw very basic questions into the arena 
regarding the way forward for European Contract Law, the communication of 11 October 
200411 was the first to contain concrete details of the anticipated ‘Review of Community 
Consumer Law’. Such a review was to evaluate ‘to what extent the current directives, as a 
whole and individually, have in practice met the Commission's consumer protection and 
internal market goals.’ This line continues in the first progress report on European Contract 
Law of 23 September 2005.12 Thus, a split between the objective of codifying European 
Private Law and moving forward with European Consumer Law became apparent at an early 
stage. To a certain degree, this dichotomy is also reflected in the composition of the groups of 
researchers put together by the Directorate-General for Health and Consumer Protection to 
address the objective set out in Tampere. Collectively, the Study Group, represents if anything 
the traditional approach of approximating European laws using the Lando Commission 
model13, while the Acquis Group is restricted to considering the issues of consolidation and 
coherence in Consumer Law.14 No proposals have yet been put forward by the Acquis Group 
on reform within European Consumer Law which are publicly accessible.15 However, the 
Green Paper of February 2007 must have incorporated some of their efforts. In this respect, 
the cooperation between academics and policymakers is starting to bear its first fruit. To 
provide context to the issue, it is significant that the large-scale project initiated in Tampere is 
clearly simpler to realise and more politically acceptable in the sphere of Consumer Law than 
for European Private Law overall.  

                                                      
8 Cf. on the consumer-political context in particular, Reich, Die Stellung des Verbraucherrechts im 
„Gemeinsamen Referenzrahmen“ und im „optionellen Instrument“ – „Trojanisches Pferd“ oder 
„Kinderschreck“, in Thévenoz/Reich (Ed.), Konsumentenrecht, FS für Stauder (Zürich/Baden-Baden 2006), 357 
et seq; continued in: Reich, Der Common Frame of Reference und Sonderprivatrechte im „Europäischen 
Vertragsrecht“, ZEuP 2007, 161. 
9 COM (2001) 398; cf. Staudenmayer, Die Mitteilung der Kommission zum Europäischen Vertragsrecht, EuZW 
2001, 485; Grundmann/Stuyck (eds.), An Academic Green Paper on European Contract Law (Den Haag 2002); 
critically Weatherill, The European Commission’s Green Paper on European contract law: context, content and 
constitutionality, Journal of Consumer Policy (JCP) 2001, 339. 
10 COM (2003) 538; cf. Kenny, The 2003 Action Plan on European Contract Law, European Law Review (ELR) 
2003, 539; Staudenmayer, Der Aktionsplan zum Europäischen Vertragsrecht, EuZW 2003, 165. 
11 COM (2004) 651 final; critically Kenny, The 2004 Communication on European Contract Law: those 
magnificent men in their unifying machines, ELR 2005, 724; Staudenmayer, Weitere Schritte im Europäischen 
Vertragsrecht, EuZW 2005, 106; Schmidt-Kessel, Auf dem Weg zum Gemeinsamen Referenzrahmen – 
Anmerkungen zur Mitteilung der Kommission vom 11. Oktober 2004, GPR 2005, 2; Reich, A Common Frame 
of Reference – Host or ghost of integration? ZERP-DP 6/2006. 
12 COM (2005) 456 final. 
13 McGuire, Ziel und Methode der Study Group on a European Civil Code, in Ernst (Ed.), Auf halbem Weg. 
Vertragsrecht und europäische Privatrechtsvereinheitlichung, proceedings from the German-Polish-Ukrainian 
Law Seminar 2006 (Krakow 2007). 
14 In concrete terms this concerns the so-called Study Group (the von Bar Group) and the Acquis Group (Schulte-
Nölke). 
15 The Consumer Law Compendium available on the website of the Acquis Group at (www.acquis-group.org) 
(http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/index_en.htm) does however contain personal 
proposals from the authors on amending the Acquis, e.g. p. 687 ‘on the concept of consumer’ (M. Ebers), p. 743-
744 on information obligations and sanctions (Ch. Twigg-Flesner ); on p 745-754 detailed recommendations 
from H.Schulte-Nölke, Ch. Twigg-Flesner and M. Ebers can be found on fundamental issues and the individual 
Directives. 
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2. In the shadow of the large-scale project – preparatory work carried out by DG Sanco 

Looking back at the 8 years which have passed since Tampere, it is clear that DG Sanco has 
been determinedly working towards a comprehensive review of the Consumer Acquis, not 
only within the context of the larger project of codifying European Private Law, but also by 
means of a whole host of smaller and larger projects which are gradually starting to fit 
together like a jigsaw. 

a) Full harmonisation, mutual recognition and the country of origin approach 

By adopting Directive 2002/65/EC concerning the distance marketing of consumer financial 
services, the European Commission had already dealt the first blow to the stronghold of 
minimum harmonisation. The overall process which ushered in the adoption of Directive 
2005/29/EC concerning unfair business-to-consumer commercial practices16, is characterised 
by the European Commission’s aim of only accepting regulation which fully harmonises 
consumer-related laws on fair trading practices. But this aim reaches much further. Directive 
2005/29/EC represented the European Commission’s first bold attempt to not only fully 
harmonise laws on unfair trading practices law but also to subject the non-Community sphere 
to the country of origin approach. It is generally known that the European Commission had to 
partially retreat in this respect under pressure from the Member States, as the internal market 
clause was deleted in the last phase of the legislative process. The consequences of this 
omission remain keenly disputed by policymakers and academics. However, the same conflict 
comes to light, potentially to an even more acute degree, in discussions on the reform of the 
Consumer Credit Directive 87/102/EEC. 17 Here too, the European Commission is seeking to 
combine full harmonisation in the Community sphere with recognition of the country of 
origin approach in the non-Community sphere. Thus the ground was prepared for raising the 
basic questions in the Green Paper in political terms, i.e. at a time to which the European 
Commission, in the form of DG Sanco, had long since committed itself, the Green Paper 
suggests a need for comprehensive debate. 

b) Horizontal and vertical preparatory work 

If the two projects focusing on laws on unfair trading practices and credit law are disregarded, 
then it can be suggested (as an over-exaggeration) that DG Sanco has utilised the debate on 
the future direction of European Contract Law to take a creative break. A creative break is not 
however the same as cessation. The documents brought together in the Green Paper or the 
documents mentioned therein, to which the Commission refers, provide evidence of how 
determinedly DG Sanco has used recent years to create a ceiling for the review of the 
Consumer Acquis. In this respect, a distinction can be drawn between horizontal and vertical 
preparatory work. 
As recently as a few weeks ago, DG Sanco published the results of a comprehensive research 
project on its website, which, under the title EC Consumer Law Compendium,18 was aimed at 
evaluating the Consumer Acquis comprising 8 European Community Directives. These 8 
Directives – 85/577/EEC Doorstep Selling Directive, 90/314/EEC Package Holiday Directive, 
93/13/EEC Unfair Terms Directive, 94/47/EC Timeshare Directive, 97/7/EC Distance Selling 
Directive, 98/6/EC Price Indications Directive, 98/27/EC Injunctions Directive and 99/44/EC 
Consumer Goods Directive – also form the subject-matter to which the European Commission 
restricts the review in the Green Paper. The Consumer Law Compendium aims to evaluate the 
transposition of these 8 Directives into national law in 25 Member States. The evaluation also 

                                                      
16 OJ L 149 of 11.6.2005, p. 22; details in: Howells/Micklitz/Wilhelmsson, European Fair Trading Law, 
(Aldershot 2006). 
17 COM (2005) 483 final. 
18 http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/index_en.htm 
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considers case-law and literature alongside statutory regulations in force. The Compendium, 
which is available in German, English and French, concludes with a comparison.  
Above and beyond the Consumer Law Compendium, DG Sanco also has available to it 
another source of information in the form of the Eurobarometer survey on ‘Consumer 
protection in the Internal Market’ which has just been updated.19 The Directorate-General 
increasingly uses this source to underpin its appraisal of the situation with reference of 
consumer surveys. The evaluation of European consumer centres completed in 2004 similarly 
provides information, which DG Sanco can use to feed its arguments on the current issues 
surrounding cross-border commercial transactions.20 
The implementation reports, which have their origins in the 8 Directives themselves, are 
vertical in nature, as the European Commission is required, under these Directives, to compile 
a report on implementation or issues which still need to be addressed in the legislative process 
after a variable time period. In 2006, DG Sanco, i.e. the European Commission, published 
implementation reports for the Price Indications Directive21 and Distance Selling Directive22. 
Implementation reports for the Consumer Goods Directive and the Injunctions Directive are 
expected shortly. Against the background of the hugely improved level of information 
available as to the degree of implementation in the Member States and on the consumer-
related problems which continue to exist which fall within the scope of these Directives, the 
implementation reports almost appear to be by-products of surveys already conducted. This is 
true at any rate as the European Commission’s own research is not in turn associated with the 
implementation reports. To date, DG Sanco has only conducted concrete preparatory work in 
relation to the review of the Timeshare Directive.23 For the older Doorstep Selling Directive, 
the European Commission may refer to a study which was carried out in 1999. 24 

3. Starting point behind the Green Paper and its approach 

a) Assumptions: Review of the Consumer Acquis 

The Green Paper25 is restricted to a discussion of the 8 Directives listed above, or more 
precisely of the 8 Directives, for which the Directorate-General for Health and Consumer 
Protection has responsibility.  
Financial services are officially left out of the Green Paper.26 DG Sanco is of the view that 
this area requires independent regulation which should not be linked with a revision of the 
Consumer Acquis. The special status of financial services in law is to be preserved. Similarly, 
legal spheres have also been left out, which are becoming ever more important in terms of 
consumer interests as a result of the European Community’s forced liberalisation policy over 
recent years. In this respect, the impact of liberalisation in the energy market, the 
telecommunications market and transport particularly come to mind. In all these three areas, 
the European Community has passed extensive secondary legislation by means of which the 
markets are to be deregulated, without however systematically integrating the legal position of 

                                                      
19 http://ec.europa.eu/public_opinion/archives/ebs/ebs252_en.pdf 
20 Intermediate Evaluation of European consumer centres’ network (Euroguichets), Civic Consulting, Frank 
Alleweldt, http://www.civic-consulting.de/project_01.html 
21 COM (2006) 325 final. 21.6.2006, 
http://ec.europa.eu/consumers/cons_int/safe_shop/price_ind/comm_21062006_de.pdf. 
22 COM (2006) 514 final. 
23 http://ec.europa.eu/consumers/cons_int/safe_shop/timeshare/index_en.htm, but the European Commission has 
yet to put forward any concrete proposals. 
24 http://ec.europa.eu/consumers/cons_int/safe_shop/door_sell/archive_en.htm 
25 COM (2006) 744 final. 
26 Overview of ongoing activities, http://ec.europa.eu/internal_market/finances/policy/index_de.htm 
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the consumer in a European regulative approach to the same extent.27 The Green Paper also 
fails to mention those services which fall under the scope of Directive 2006/123/EC on 
services in the internal market28. As a minimum, the Services Directive also indirectly 
concerns the Contract Law of the Member States. This poses the question of how or whether 
the Services Directive is sufficient to serve the interests of the consumer. Finally, the Green 
Paper also ignores liability for personal injury caused by a product defect.29 Consequently, the 
Green Paper does not address the issue of whether European rules to regulate liability for 
unsafe services are required. It is generally known that the European Commission presented a 
draft at the beginning of the 1990s which it subsequently had to withdraw following criticism 
from the Member States.30 How well DG Sanco initiates research projects in the area of 
liability for services, from which concrete proposals for regulation originate, is also not 
addressed as a central theme in the Green Paper.31 
The extent to which the Green Paper’s restricted approach to regulation can be attributed to 
disputes over respective areas of responsibility within the European Commission, or whether 
the Directorate-General for Health and Consumer Protection sees no need for action in the 
areas not addressed, is unknown. The fact remains however that the Green Paper only covers 
a very narrow section of Consumer Law. 

b) Three parameters: new market developments, fragmentation of rules and lack of 
confidence 

Against this background, the models drawn on by DG Sanco in the Green Paper to justify a 
review of the Acquis can only remain incomplete. The Directorate-General itself sets out 
three parameters, namely, new market developments, fragmentation of rules and lack of 
confidence.  
DG Sanco points to an increase in digital services as the main new development in the market. 
Formulating a ‘consumer policy for the digital world’32 clearly forms one of the key 
challenges for the 21st Century. The Green Paper limits the phenomenon however to points of 
law which focus on the wording of General Terms of Business or on the issues associated 
with the downloading of music or software.33 In fact, this development in the market reaches 
deep into the sphere of the protection of commercial property rights.34 Significant potential 
for conflict with consumer protection exists in this sphere alone. The Green Paper does not 
comment on these topic areas at all. In this respect, the Green Paper sets no new course for 

                                                      
27 Micklitz/Keßler, with the cooperation of Basler/Beuchler/Bonome-Dells, Kundenschutz auf den liberalisierten 
Märkten für Telekommunikation, Energie und Verkehr – Vergleich der Konzepte, Maßnahmen und Wirkungen 
in Europa, Studie im Auftrag des BMELV 2006, available at: 
http://www.bmelv.de/cln_045/nn_760478/SharedDocs/downloads/02-
Verbraucherschutz/Telekommunikation/StudieKundenschutz.html_nnn=true. 
28 OJ L 376 of 27.12.2006, p. 36, cf. also Roth, Freier Dienstleistungsverkehr und Verbraucherschutz, in VuR 
2007, Vol 5. 
29 Green Paper, page 34. 
30 Cf. Micklitz, § 27.29 in Reich/Micklitz, Europäisches Verbraucherrecht, 4th edition (Baden-Baden 2003). 
31 Cf. Magnus/Micklitz, Liability of the Safety of Services (Baden-Baden 2006). 
32 Cf. also the response of the scientific advisory board on the issue of consumer policy in the digital world 
available at the homepage of the Federal Ministry of Food, Agriculture and Consumer Protection 
www.bmelv.de/ 
33 And refers in this respect to an expert report by the Federation of German Consumer Associations (vzbv), 
which has since been made available in book form, Verbraucherschutz bei digitalen Medien (Berlin 2007). 
34 See the response of the European Consumer Law Group, 
http://212.3.246.142/docs/1/PHKJCMOAAACKFHALDDCIPBJGPDB19DBYCY9DW3571KM/BEUC/docs/D
LS/2005-00181-01-E.pdf and more generally the work of the European Consumers’ Association (BEUC) in the 
field of consumer digital rights, http://www.consumersdigitalrights.org/cms/index_en.php 
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digitisation or for legal issues centred around digitisation, if the question of whether the scope 
of the Consumer Goods Directive should be extended to software is left out of the discussion. 
The two other parameters are familiar from previous debate. Under the heading 
‘Fragmentation of Rules’, the Green Paper discusses two phenomena: One, minimum 
harmonisation which leads to inconsistencies and divergent requirements on comparable or 
identical legal issues within European Directive law itself. The Commission cites, as a prime 
example, the various rules on the wording and definition of the right of withdrawal.35 
However, such divergence could be remedied by means of appropriate new versions of the 
Directive texts being drawn up, as was the case for example in the sphere of anti-
discrimination law with the Consolidation Directive 2006/54/EC of the European Parliament 
and of the Council of 5 July 2006.36 A total review of the acquis is not required for this. 
Consumer confidence is a key parameter used to justify harmonised European regulation. DG 
Sanco draws on the results of the Eurobarometer survey. The results indicate that consumers 
shy away from cross-border transactions, primarily because they fear differences in the 
various legal systems or perceive enforcement of the law to be more difficult. 
Problematically, the European Commission links the lack of consumer confidence with the 
approach of minimum harmonisation which has dominated until now. The Commission 
assumes that the divergence resulting from minimum harmonisation in the Member States has 
a detrimental effect on consumer confidence in the internal market. To assume a connection 
between the reluctance to carry out cross-border transactions and legal knowledge of 
divergent provisions in the Member States seems a bold step. The Eurobarometer indicates 
some citizens have less confidence in their own legal system than in that of other Member 
States. Analysing the Euroguichet activities provides evidence for the mistrust that consumers 
harbour as far as the cross-border pursuit of their rights is concerned. However, neither of 
these shortcomings can be fully overcome by means of harmonised European Consumer Law, 
as the reasons for consumers’ mistrust lies deeper and the possible causes cannot be tackled 
by harmonisation means. In practice, it’s much more a question of harnessing consumer 
confidence or the generation of consumer confidence as objectives to be pursued by the 
European Commission.37 

c) Regulatory approaches – possible options for the future 

Under the heading ‘Possible options for the future’, the Green Paper sets out three possible 
strategies: a vertical approach, a mixed approach and thirdly the option of taking no 
legislative action. This third option seems to be purely rhetorical in nature as there is nothing 
to suggest that the European Commission intends to give up on its intention to revise 
Consumer Law. Also, the adoption of a vertical approach is excluded on the basis of the logic 
of argument employed in the Green Paper itself, as this would ultimately lead to the 
fragmentation of rules becoming further entrenched. Even if inconsistencies were reduced 
within the vertical approach, the difficulty would remain that a coherent regulative approach 
could not be realised in this way.  
Realistically, the only approach open to the European Commission is to implement a mixed 
approach. For DG Sanco, a mixed approach consists of combining the horizontal instrument 
with vertical action. Only the Timeshare Directive and the Price Indications Directive are to 
be regulated vertically. The Package Holiday Directive could also be subject to vertical 
regulation, but surprisingly it is not mentioned separately in the Green Paper. In contrast, the 
other 5 Directives are to be embraced by a horizontal approach following the Commission’s 
                                                      
35 Cf. the round up in COM (2006) 514 final from the implementation of the Distance Selling Directive. 
36 OJ L 204 of 26.7.2006, p. 23; also in detail Costello/Davies, The Case Law of the ECJ in the Field of Sex 
Discrimination, CMLRev 43 (2006) 1567. 
37 Cf. Wilhelmsson, The Abuse of the “Confident Consumer” as a Justification for EC Consumer Law, JCP 27 
(2004), 317. 
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strategy. This applies at any rate for the Doorstep Selling Directive, the Distance Selling 
Directive, the Unfair Terms Directive and the Consumer Sales Directive. The Green Paper 
does not explicitly address the question of where the Injunctions Directive is to be anchored – 
in an integrated horizontal approach or, failing this, in a third vertical approach.  

4. Consequences of the so-called mixed approach preferred in the Green Paper 

As far as could be ascertained, the Green Paper mentions for the first time that the Consumer 
Acquis can be divided into common and specific provisions.38 A differentiation of this kind is 
indeed common practice in legal doctrine.39 The Green Paper cites a number of aspects which 
would fall under common provisions. This includes the definitions of basic notions such as 
consumer and professional, the length of cooling-off periods, the modalities for the exercise 
of the right of withdrawal and all those provisions which can be attributed to the Unfair Terms 
Directive. The Consumer Sales Directive is then to be the main focus of specific provisions. 
The full significance of the so-called mixed approach only becomes apparent against the 
background of those topics outlined in detail in Annex 1. Under the most wide-reaching 
version of the proposals put forward by the European Commission for discussion, European 
Consumer Law would undergo significant expansion. In contrast to discussions in 
jurisprudence, the European Commission does not seem to have in mind a closed codification 
of European Consumer Law using the so-called mixed approach.40 Yet, this notion imposes 
itself through the nature of the questions. 

a) Expansion of personal scope 

Beyond the problems associated with harmonising definitions, the Green Paper only discusses 
the problems posed by so-called dual-use products. In this respect however, the European 
Court of Justice has, in Gruber, set the course for the term consumer in the Brussels 
Convention or Brussels Regulation 44/2001.41 The differences which arise from the subject-
matter of the individual Directives is not broached as a topic, i.e. the further personal scope in 
the Package Holiday42 and Timeshare Directive43. Clearly, the vertical approach is to remedy 
the matter here i.e. the necessary amendments will be rolled out from the general part of the 
mixed approach. 
A significant expansion of personal scope is associated with the idea of incorporating 
contracts in the scope of the Directives which are executed via a dealer. The Green Paper only 
refers44 to the sale of a second hand car between private individuals, which is arranged 
through a car dealer. The problem reaches further. Particularly in the field of financial 
services, i.e. of loan mediation, investment mediation or insurance mediation, a range of 
problems appear which would require urgent harmonisation.45 To date, only insurance 
mediation has been subject to independent regulation.46 The modest attempts to regulate 
investment mediators and the almost imperceptible efforts to structure loan mediation would 
                                                      
38 Green Paper, page 10. 
39 Riesenhuber, System und Prinzipien des europäischen Vertragsrechts (Berlin 2003); Osman (ed.), Vers un 
Code Européen; Grundmann (Ed.), Systembildung und Systemlücken. 
40 Cf. also Rösler, Europäisches Konsumentenvertragsrecht – Grundkonzeption, Prinzipien und Fortentwicklung, 
(Diss. München 2004) p. 205; Reich, A European Contract Law, or an EU Contract Law Regulation for 
Consumers, JCP 28 (2005), 383. 
41 ECJ judgment of 20.01.05, Case C-464/02, ECR 2005, I-439. 
42 GH II/Wolf-Tonner, Kommentar zum EGV, A 12, Article 2 paragraph 16-25. 
43 GH II/Wolf-Martinek, A 13, Article 2 paragraph 106. 
44 Page 18. 
45 Cf. Keßler/Micklitz, Anlegerschutz in Deutschland, Schweiz, Großbritannien, USA und der Europäischen 
Gemeinschaft, (Baden-Baden 2004), p. 270. 
46 Cf. Micklitz, Die Versicherungsvermittlungsrichtlinie, in Herrmann (Ed.) Reform des Versicherungs-
vertragsrechts, Erster Nürnberger Versicherungstag (Nürnberg 2003), p. 173. 
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need to be considered more closely as a matter of some urgency. The fact that the Green 
Paper leaves financial services to one side may come back to haunt the Commission. 

b) Expansion of objective scope 

The objective scope of European Consumer Law would be significantly extended under the 
most wide-reaching options and could, in practice, form a key building block for establishing 
and developing a European Consumer Code.  
The Green Paper raises the question of whether there is a need for a general fairness 
requirement which could apply, regardless of the type of contract and nature of the contractual 
provisions, General Terms of Business or individually negotiated provisions. According to the 
Commission, such a provision should function as a safety net, by means of which loopholes in 
Consumer Law in force are to be closed.47 The European Commission thus, also 
linguistically, supports formulations which have accompanied the discussion on the Unfair 
Commercial Practices Directive.48 Here too, the major general clause, which is generally 
known to have had little support in the Common Law countries, is to function as a catchall 
clause. Irrespective of the difficulties surrounding dogmatic contouring and the problem of 
finding suitable criteria, such a provision would help to close loopholes which appear as a 
result of the regulatory approach favoured in the Green Paper. Indirectly, all those spheres of 
European Consumer Law could be incorporated using such a general clause, which fall under 
the responsibility of other Directorates-General and which suffer from a less developed 
contouring of rights and obligations for the consumer. Primarily, these spheres would be 
consumer-related services i.e. services which have been regulated by the EU by sector, 
namely energy, telecommunications and transport but also those which fall under the wide 
scope of the Services Directive. At the very latest the question is raised here as to why such a 
general fairness requirement is not to apply to financial services. As a benchmark for such a 
general clause, the principles and foundations can be drawn on which are reflected partly in 
the programmatic explanations of the European Commission, in recommendations from 
sector-specific committees, in codes which are initiated by these sector-specific committees 
and in technical standards which are to be developed for the services sector by the European 
standards organisations under the requirements of the Directive. 49 

c) Introducing new remedies 

With regard to legal consequences, the Green Paper also opens up, in the most far-reaching 
option conceivable, starting points for developing instruments suitable for enforcing consumer 
protection or consumer rights – and indeed – and this is the crucial step – regardless of the 
subject-matter of the contract.  
An initial attempt follows from the notion of burdening infringements of already existing 
information provisions with additional sanctions. Even if the range of options put forward by 
the Commission is very narrow and even lags behind the acquis communautaire, at any rate in 
relation to the interpretation of the Doorstep Selling Directive50, the attempt moves in the 
right direction as Community Law in this respect closes a sanction gap.  
In the Green Paper, the Commission is embarking on a completely new chapter with the idea 
of introducing general remedies for each type of contract. The Green Paper includes in such 
remedies, ‘the right of a consumer to terminate the contract, to ask for a reduction of the price 

                                                      
47 Page 19. 
48 Cf. MünchKommUWG-Micklitz EG Part E paragraph 6. 
49 Cf. for an initial appraisal, Micklitz, Regulatory Strategies on Services Contracts in EC Law, in Cafaggi/Muir 
Watt (eds.), Regulatory Strategies and New Modes of Governance, published 2007. 
50 As is generally known, the ECJ awarded consumers an unlimited right of withdrawal in the case of failure to 
supply information, ECJ judgment of 13.12.2001, Case C-481/99, Heininger, ECR 2001, I-9945. 
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and to withhold performance.’ 51 
Thirdly, the Green Paper raises the question of whether it is sensible or necessary to introduce 
a horizontal instrument in the form of a general right to damages in the event of breach of 
contract. Such a right could either cover purely economic losses alone or, as is the case in the 
Package Holiday Directive, also moral losses. Again, this remedy is to apply regardless of the 
type of contract in question. During the preparatory work for the Consumer Sales Directive, 
the question was discussed of whether the right to damages should exist alongside rights 
afforded under warrantee. At that time, the Member States rejected this suggestion arguing 
that it was associated with deeper intervention in national law on damages. Now, the Green 
Paper wants to discuss precisely this issue, but leaves out claims for damages for personal 
injury. Here however, a gap opens up, because there is no equivalent for liability for unsafe 
services in the Product Liability Directive. This gap won’t be closed by the Services Directive 
either.52 

5. Coherence of a ‘mixed approach’ 

The European Commission is putting its cards clearly on the table. From the options put 
forward for discussion it is not difficult to identify the Commission’s preferred option. The 
mixed approach should not only regulate cross-border legal transactions but should similarly 
apply in the national context. The mixed approach is to be used to fully harmonise all 
regulatory areas covered, in non-harmonised areas either the principle of mutual recognition 
or the country of origin principle is to apply. The logic of this approach is obvious; consumer 
rights should only be extended with full harmonisation and the recognition of the country of 
origin principle in non-harmonised areas in return. Thus, fundamental problems of coherence 
arise within the context of applicable Community Law which extend over and above the so-
called Consumer Acquis comprising the 8 Directives reviewed here. 

a) Scope 

The Green Paper quite deliberately discusses three options: (1) a comprehensive utilisation 
model of the mixed approach, i.e. for purely national transactions and for cross-border 
transactions; (2) a utilisation model restricted to cross-border transactions and (3) as if a kind 
of subset, the development of a horizontal instrument related to distance selling which is to 
apply either to purely national and / or for cross-border transactions.  
The third variant appears to be rhetorical in nature, as distance selling would, within the 
meaning of the Distance Selling Directive, only cover contracts where exclusive use of 
distance communication is made to conclude the contract. 53 As soon as the parties met with 
each other in person, the transaction would no longer fall within the scope of the Directive. 
Horizontal European Consumer Law can hardly be established on these ideas, unless the 
intention is to only privilege those consumers who are competent enough and in a position to 
carry out all their transactions by Internet.  
The first variant put forward by the Commission is much more contentious. This approach is 
reflected in Article 65 EC, not only because it is discussed by jurisprudential doctrine. 
Particularly in the area of cross-border, easily accessible mediation or judicial decision, the 
Member States have vehemently defended the narrow scope of Article 65 against the 
Commission’s endeavours to extend these modern forms of dispute settlement to purely 
national conflicts, as indicated in the adoption of Reg 1896/2006 of the European Parliament 

                                                      
51 Page 26. 
52 Despite the adoption of subsequent market controls under private law, the Directive does not provide for any 
rules on liability for unsafe services. 
53 Cf. Article 2 c) of Distance Selling Directive 97/7/EC, and GH II/Wolf-Micklitz, A 3 margin no. 5 et seq. 
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and of the Council of 12 December 2006 creating a European order for payment procedure 54 
which expressly applies to cross-border circumstances only. However, it should not be 
incorrectly assumed that the European Commission’s competencies in the area of law 
enforcement are fragile, because consumer-related issues are ultimately only regulated in 
context using Art. 95 EC. If the three justification parameters in the Green Paper are taken 
seriously, it appears that only a mixed instrument can remedy the fragmentation of rules and 
strengthen consumer confidence, which is similarly applicable to both national and cross-
border transactions.  

b) Coherence problems relating to a ‘horizontal instrument’ using the example of unfair 
clauses in General Terms of Business 

Within the context of the mixed approach, the Commission proposes a so-called ‘horizontal 
instrument’ (3c above).55 Such an instrument is clearly modelled on the recently adopted 
Directive 2005/29 concerning unfair commercial practices. Here, express reference is made to 
Directive 93/13 on unfair terms56. In Annex I, the Commission cites a number of options for 
such an instrument and poses specific questions in this respect, for example on the 
introduction of a general clause requiring trade to be in good faith targeted at companies, an 
extension of scope to clauses negotiated individually, a revaluation and updating of the list of 
unfair terms, and an extension of the unfairness test to individual terms and price 
components.57 
These are certainly interesting ideas which still need political clarification however (4b 
above). This is not the issue here. The issue here focuses on how these ideas can be 
formulated in a coherent context with European Law. Experience gained from Directive 
2005/29 may also be helpful here. As is generally known, this Directive is based on a three-
tier system of regulation: 58 

• A ‘major general clause’ in Art. 5 on unfair commercial practices 
• Two ‘minor general clauses’ in Art. 6-7 on misleading and Art. 8 on aggressive 

practices 
• A ‘black list’ in the Annex. 
• The scope is expressly restricted to B2C communications, thus excluding B2B 

communications. 
If this model is used to adjust Directive 93/13 in the ‘horizontal approach’, then the following 
structure would be provided: 

• Art. 3(1) on good faith as a ‘major general clause’ 
• Art. 4(2) and 5 on the principle of transparency as a ‘minor general clause’ 59 
• A further ‘minor general clause’ as a quasi turnaround from Art. 1(2), 60 under which 

breaches of ‘mandatory statutory provisions’ would indicate the unfairness of a 
preformulated and – in extending the scope – individually negotiated clauses. 

• Revaluation of the indicative list as a ‘black list’ 
                                                      
54 OJ L 399 of 30.12.2006, p. 1; on the significance for European Consumer Law cf. Reich, More clarity after 
‘Claro’? European Review of Contract Law (ERCL) 2007, 40 (57-59). 
55 p. 9-10. 
56 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ L 95, 21.4.1993, p. 
29.  
57 p. 19-22; for discussion prior to 1993 cf. Micklitz Section 13.1-13.5 in Reich/Micklitz, Europäisches 
Verbraucherrecht. 
58 See Micklitz in Howells/Micklitz/Wilhelmsson, European Fair Trading Law, p. 83 et seq. 
59 On the significance within the Acquis and for European Contract Law in general see Wilhelmsson/Twigg-
Flesner, Pre-contractual information duties in the ‘acquis communautaire’, ERCL 2006, 441 (464-465) with a 
formulation proposal for the CEFR, potentially supplemented by an explanation obligation. 
60 See the Cofidis-decision of the ECJ, judgment of 21.11.2002, Case C-473/00, ECR 2002 I-10875: Unfairness 
due to ambiguity of statutory provisions allegedly only portrayed.  
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• Cross-sector definitions of consumers and traders or professionals in the traditional 
sense. 

Without renewed discussion on the European approach to regulating unfair clauses in 
consumer contracts, such a ‘horizontal approach’ is not sufficient. A full legislative procedure 
is therefore required. In this respect, as shown in the debate on Directive 2005/29, the 
following difficulties arise which lead to the coherence problems in European Private Law 
indicated: 

• The scope of contracts between ‘professionals’ and ‘consumers’ is clearly too narrow; 
either EC Law or national law (within the context of minimum harmonisation) must 
contain a saving clause.  

• Good faith has long been an inconsistent term within the EU, as shown in the decision 
of the House of Lords61 in the First National Bank case: while English Law takes a 
more procedural approach to good faith within the meaning of ‘fair dealing’, 
continental, primarily German law assumes a content-based approach; to date 
harmonisation has yet to take place. Without such an alignment or harmonisation of 
the ‘horizontal approach’, completely different preconceptions continue to stand in the 
way; the Green Paper makes no mention of this. 

• ‘Good faith’ is naturally not limited to consumer contracts, but is a general legal 
principle which is repeated in Art. 1:201 of the Principles of European Contract Law 
and (in slightly modified form) in Art. 1.7 Unidroit Principles62; it will clearly be 
adopted as a ‘basis’ for European Contract Law in any potential Common Framework 
of Reference (CEFR). 

• The reference of a ‘minor general clause’ to ‘mandatory statutory provisions’ cannot 
remain limited to EC Law, but also covers (divergent) national law; this limits the 
control function of the ECJ and thus the actual harmonising effect of EC Law, as 
shown in the ‘Freiburger Kommunalbauten’63 and ‘Claro’64 judgments. 

• The requirement for transparency would have to be supplemented to include the 
question of incorporation and information options of clauses, as implied in Art. 10(3) 
of Directive 2000/31 on electronic commerce; a corresponding rule has also appeared 
more recently in Directive 2006/123 on services in the internal market in Art. 22(1)f) 
(albeit only in its narrow scope). 

• A revaluation of the Annex as a ‘black list’ can either – as shown by the example of 
Directive 2005/29 – lead to a problematic block of competence which in view of the 
constant changes in commercial and legal transactions is unacceptable, or can be 
applied ‘open endedly’, which would then prevent a real Community standard in view 
of the various sensibilities of national courts and authorities towards unfair contractual 
clauses. In this respect, the incorporation of a comitology mechanism would be helpful 
in practice.65 

The examples attempt to show that a fully harmonised (also under c)) approach is not 
achieved with a mere extension of the Acquis. Rather complex questions relating to legal 
policy and legal systems are raised. One looks to the Green Paper in vain to address such 
issues or point to a solution. 

                                                      
61 Director General of Fair Trading v. First National Bank plc [2002] All ER 97; and Micklitz, The Politics of 
Judicial Cooperation (Cambridge 2005), p. 365, 418-421; Reich, Discussion, European Business Law Review 
(EBLR) 2007, 639. 
62 Cf. comparison in Bonell/Peleggi, Unidroit Principles of International Commercial Contracts and Principles of 
European Contract Law: a Synoptical Table, Uniform Law Review (ULR) 2004, 315; Micklitz, 
Verbraucherschutz in den Grundregeln des Europäischen Vertragsrechts, ZVgl.RWiss 103 (2004), 88. 
63 ECJ judgment of 1.4.2004, Case C-237/02, ECR 2004, I-3403, paragraph 25. 
64 ECJ judgment of 26.6.2007, Case C-168/05; cf. Reich ERCL 2007, 41. 
65 See Green Paper, p. 21. 
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c) Degree of harmonisation – minimum or full? 

The Green Paper justifies the need for full harmonisation by referring to the increased legal 
certainty that consumers would enjoy as a result. Legal policy considerations take centre 
stage, but the Green Paper fails to address the wider discussion on the need for legal diversity 
within Europe, on the need to preserve national legal cultures and legal traditions and, not 
least, on the significance of social justice in Contract Law.66 These arguments should not be 
repeated here. A discussion of legal policy does however require a public debate of precisely 
these issues.  
The example given above of Directive 93/13 shows that any attempt at full harmonisation 
brings with it a range of additional difficulties which overall calls into question the coherence 
– and thus the acceptance and legitimacy – of Community Law. Saving clauses in varying 
forms are necessary, be they by means of minimum harmonisation as previously or by means 
of a detailed, somewhat opaque regulation of the scope of a Directive, as was the case of 
Directive 2005/29 and lastly in the case of Directive 2006/12367 (not directly affecting 
consumer contracts) (cf. Art. 3(2) and 17 No. 15). The problem of full harmonisation with 
selective saving clauses lies in the fact that even a general clause contains a positive 
dimension (regulating unfair practices through prohibition) and a negative dimension 
(blocking further Member State regulation). This hidden double effect of full harmonisation 
by means of a ‘horizontal approach’ is however, as Wilhelmsson68 has shown, problematic 
and only acceptable, if at all, where conflicts of coherence exist in European Private Law. 

d) The question of competence in Consumer Law 

The Commission clearly bases the need for full harmonisation on the so-called tobacco 
ruling,69 where, in effect, the minimum harmonisation clause included in the now revoked 
Directive 98/43/EC on tobacco advertising was condemned for being in breach of the 
principles of the internal market as, despite a comprehensive ban on advertising, it allowed 
the Member States to adopt even (!) more stringent rules, thus opening the floodgates for new 
barriers to trade. More recent rulings on conflicts of competence focus on whether the 
European legislators have done away with minimum harmonisation and opened the internal 
market to the products and services regulated by the Directives, to the extent that they fulfil 
the criteria laid down in the Directive, without the receiving States being able to issue more 
stringent rules, except for specific protection clauses.70 In order to classify this case law 
properly, it is to be remembered that, in general, there are no obstacles to the free movement 
of goods or services by contractual provisions, even if mandatory. Contractual provisions on 
consumer protection do not affect product- but sales modalities within the meaning of Keck 
case-law;71 in the case of services, such provisions do not regulate the performance content 
itself or the equivalence of price and reward, but their contractual ‘environment’, which is 
why they are conversely not excluded from the content controls within the meaning of Art. 
4(2) of Directive 93/13. 

                                                      
66 Social Justice in European Contract law: A Manifesto, European Law Journal, 10 (2004), 653. 
67 Also Roth, VuR 2007, Vol 5. 
68 Wilhelmsson, in Howells/Micklitz/Wilhelmsson, European Fair Trading Law, p. 50. 
69 ECJ judgment of 5.10.2000, Case C-376/98, Germany/EP and Council, ECR 2000, I-8419. 
70 ECJ judgment of 10.12.2002, Case No. C-491/01, BAT Investments and Imperial Tobacco, ECR 2002, I-
11453 paragraph 126; ECJ judgment of 12.7.2005, Case C-154/04 and 155/04, Alliance for Natural Health vs. 
Secretary of State for Health, ECR 2005, I-6451, paragraph 105; ECJ judgment of 12.12.2006, Case C-380/03, 
Germany vs. European Parliament and Council, ECR 2006, I-nnv. paragraph 73. 
71 ECJ judgment of 24.11.1993, Case C-267 + 268/91, ECR 1993, I-6097. On the relevance for services see more 
recently ECJ judgment of 8.9.2005, Case C-544/03 and 545/03, Mobistar, ECR 2005, I-7723 paragraph 32; on 
the relevance for Contract Law see Remien, Zwingendes Vertragsrecht und Grundfreiheiten des EG-Vertrages 
(Tübingen 2003), with a critical discussion by Reich, RabelsZ 2006, 398-404.  
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Due to their mandatory or semi-mandatory nature, different provisions in consumer contracts 
create distortions of competition within the internal market as a result of increased search and 
information costs being incurred by the supplier and consumer. Precisely because of this, the 
traditional competence of the Community under Art. 95 EC to remove such distortions is not 
disputed, which, despite criticism72 can also lead to an improvement in the level of consumer 
protection within the meaning of Art. 153(2). This does not necessarily lead to full 
harmonisation with competence blocks for the Member States however, as the new approach 
favoured by the Commission within Consumer Law would do. This would conflict with point 
7 of the protocol on the principle of subsidiarity, under which, in the case of Community 
measures, ‘as much room as possible (is to) remain for national decision, in keeping with the 
objective of the measure and the requirements of the contract’ (Translator’s note: ‘official’ 
translation could not be located). This implicit justification for minimum harmonisation 
creates, at Community level, a ‘level playing field’ for consumer protection, and 
simultaneously takes into account specific national characteristics which play a larger role in 
the sphere of Contract Law than, for example, in product shaping measures;73 as could be 
clarified in the sphere of unfair terms. To date, the ECJ has not objected to minimum 
provisions in actual Consumer Law.74 In its more recent judgments, the ECJ emphasises the 
fact that the authors of the EC Treaty 

‘intended to confer on the Community legislature a discretion, depending on the 
general context and the specific circumstances of the matter to be harmonised, as 
regards the method of approximation most appropriate for achieving the desired result, 
in particular in fields with complex technical features’.75 

This naturally includes the choice between full and minimum harmonisation and certain forms 
in between. Thus, the Commission wrongly refers to a ‘necessity’ for full harmonisation for 
reasons of competence. 

The thoughts on minimum harmonisation represented here are strikingly confirmed by Art. 
153(5) EC, if Consumer Law is consolidated by means of a Consumer Law Regulation based 
on Art. 153(3) b), as we have suggested elsewhere.76 The Member States’ reporting obligation 
under Art. 153(5), third sentence, ensures sufficient transparency, which is also importance 
vis-à-vis suppliers from other EC States. At the same time, this obligation allows the 
Commission to intervene in obvious attempts by Member States to adopt Consumer Law 
standards for the purposes of market partitioning. The Commission’s concerns about the 
earlier policy of minimum harmonisation are thus to be dispelled in the future.77 

Art. 153(5) allows the Member States and, above all their courts, which are closer to the 
specific consumer problems than the EC institutions, the necessary freedom to employ 
appropriate contractual and, where applicable, tortious instruments, in order to achieve an 
optimal level of consumer protection. Suppliers suffer no injustice as a result, as they must be 
engaged in a foreign (contractual) legal system anyway, which they can only partially opt out 
                                                      
72 Roth, Europäischer Verbraucherschutz und BGB, JZ 2001, 475. 
73 Howells/Wilhelmsson, EC Consumer Law: has it come of age? ELR 2003, 370, particularly 383; Heiderhoff, 
Grundstrukturen des nationalen und europäischen Verbrauchervertragsrechts – insbesondere zur Reichweite 
europäischer Auslegung, Habilitation (München 2003), p. 38. 
74 ECJ judgment of 25.4.2002, Case C-183/00, Gonzales Sanchez vs. Medicina Asturiana, ECR 2002, I-3901 
paragraph 27; ECJ judgment of 25.4.2002, Case C-71/02, Karner vs. Troostwijk, ECR 2004, I-3025 paragraph 
33  
75 ECJ judgment of 2.5.2006 Case C-217/04, United Kingdom vs. EP and Council, ECR 2006, I-3771 paragraph 
43; similarly judgment of 12.12.2006 paragraph 145 (Permissibility of a limited ban on tobacco advertising). 
76 Reich, JCP 2005, 383. 
77 Explicitly in Weatherill, Minimum Harmonisation as Oxymoron? in Micklitz (Ed.), Verbraucherrecht in 
Deutschland – Stand und Perspektiven (Baden-Baden 2005), p. 35. 
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of under IPR rules, but in view of the ‘mandatory regulations’ (cf. Art. 5-7 of the Rome 
Convention of 1980 = Art. 29-30, 34 Introductory Act to the Civil Code (EGBGB)) cannot 
opt out of completely. Full harmonisation in this area is also not planned by the Commission 
and is certainly not possible in the foreseeable future. Therefore, freedom of choice of law, 
decisiveness of (divergent) mandatory law and incomplete harmonisation will continue to 
play a role in the European judicial area. 

e) Mutual recognition and the country of origin principle beyond full harmonisation: 
Issues concerning the private international law 

The Green Paper broaches the need to link full harmonisation with the means of mutual 
recognition for certain aspects based on experience gained with the Directive on unfair 
commercial practices and the work carried out for the Consumer Credit Directive. The 
vehement arguments surrounding the Consumer Credit Directive themselves provide evidence 
for the contentiousness of the combination. The narrower the scope of a fully harmonised 
Directive, the greater the significance of the principle of mutual recognition. The Consumer 
Credit Directive ignores key issues relevant to consumers. If these are not explicitly referred 
back to the jurisdiction of the Member States, then these issues will become harmonised using 
the principle of mutual recognition ‘at large’ so to speak. The ECJ appears to have made more 
progress in this respect than the European Commission. From ECJ case law, the conclusion 
can be drawn, with the necessary degree of caution, that a blocking effect vis-à-vis mandatory 
general interest requirements (here of consumer protection within the meaning of Cassis de 
Dijon case-law) is only acceptable, ‘if, and to the extent to which the protected goods in 
question are protected by the Directive to a sufficient degree under Community Law.78 
The discussion has gained new momentum within the context of the Services Directive, as 
this Directive introduces a restricted country of origin principle without defining the 
necessary protective base for consumers. In the area of information obligations, Art. 22(5) 
contains an interesting variant: Member States may provide for further information 
obligations for suppliers based in their territory; conversely, Art. 16 blocks the receiving State 
from introducing further information obligations (if these do not affect Contract Law or the 
law of torts, Art. 17 No. 15). 
A problem of coherence surfaces again here. In the proposal recently submitted for a so-called 
Rome I Regulation79, the Commission, provides for the so-called consumer residence 
principle for consumer contracts within the EU – in continuation of Art. 5 of the Rome 
Convention80 – if the supplier’s commercial activities are directed towards the consumer’s 
place of residence. A similar rule is already in force in Art. 15 of Reg. 44/2001 on 
determining consumer jurisdiction in cross-border civil matters.81 Although the Commission’s 
approach has been heavily criticised by Callies82 for example, it reflects a logically consistent 
continuation of experiences gained from the Rome Convention. The so-called ‘favourability 
principle’ used in the sphere of the choice of law has not proved its worth. As a result, the 
country of origin principle is implicitly rejected in whatever form for consumer contracts; the 
saving clause in Art. 22 (b) appears to be designed for the so-called ‘optional’ instrument83, 
but not as a general country of origin principle, as the Commission clearly has in mind. Art. 
22(c) contains a derogation for provisions which aim to promote the smooth functioning of 

                                                      
78 Cf. Roth, VuR 2007, Vol 5 with proof in Fn. 98 from case law and literature. 
79 COM (2005) 650 final. 
80 Micklitz, Section 12.2-12.13 in, Reich/Micklitz, Europäisches Verbraucherrecht. 
81 For further detail see Mankowski, Zum Begriff des „Ausrichtens” auf den Wohnsitz des Verbrauchers, VuR 
2006, 289. 
82 Callies, Kollisionsrecht, Richtlinienrecht, oder Einheitsrecht? ZEuP 2006, 742; Replik Reich, ZEuP 2007, 179. 
83 Reich, ZEuP 2007, 177. 
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the internal market, but it requires however in this respect an express cancellation of the 
normal private international law rules. This has happened neither in Art. 1(4) of the E-
Commerce Directive 2000/31 nor in Art. 17 No. 15 of Directive 2006/123 – quite the 
opposite. Whether the Commission or the European legislators want to enforce such a general 
rule after reviewing the Consumer Acquis, remains an open-ended question. The Green Paper 
makes no mention of this. Such an far-reaching conclusion would also be in clear 
contradiction of the consumer residence principle which the Commission has advocated in its 
proposal for a Rome I Regulation. It would blatantly contradict the proposed coherence 
principle. 

6. Concluding remarks 

The Green Paper is seeking political consent for the adoption of full harmonisation within 
Consumer Law, potentially in combination with the country of origin principle, with a 
substantial extension to the scope of existing rules. What would happen, however, if the 
Member States oppose the introduction of a general fairness principle or extensive remedies 
including claims for damages?  
The Green Paper has portrayed an extremely narrow grasp of Consumer Law which itself lags 
behind the requirements of EC Law, in particular of Art. 153 EC. The politically necessary 
holistic approach requires stock to be taken of all rules which determine the legal 
relationships of consumers today. This includes financial services, services in liberalised 
markets, services provided by tradesmen and medium-sized companies which fall under the 
scope of the Services Directive. This also includes those rules which have already been 
compiled at European level, and which do not constitute binding law, but which indirectly 
influence the shaping of contractual relationships particularly between consumers and service 
providers by means of recommendations, codes and guidelines. Ultimately, the continuing 
development of collective legal protection is to be followed. The prohibitory injunction 
represents a building block for a collective European legal protection system in the future. 
The prerogative to act (still) lies with the Member States which codify or discuss class action 
for damages84. In its Consumer Policy strategy for 2007-2013, the Commission indicated it 
would put forward a proposal which did not cover the ideas85 presented in December 2005 on 
claims for damages due to breach of EU Competition Law, but generally collective consumer 
damages86. Only a holistic view of the three-part Consumer Law which is constantly evolving 
(general part, specific part and legal protection) would allow a location decision within the 
project to codify European Private Law.  
Even if the logic of the mixed approach is accepted, and the need for a holistic view of 
consumer-related regulation is left to one side, a range of fundamental questions need to be 
clarified in the debate at issue which the Commission cannot ignore. The Green Paper makes 
no mention of whether the mixed approach is to be based on Article 95 EC (suggested 
indirectly) or on Article 153 EC. The latter would make the discussion as to the degree of 
harmonisation redundant. It is not specified whether the mixed approach is to be realised 
using a Directive or a Regulation. The overall rationale behind the Green Paper (removing 
fragmentation of rules, building consumer confidence) would favour a Regulation87. 
Moreover, the full harmonisation proposed would make it necessary to tackle the significance 
of national legal structures and legal traditions within European Consumer Law. The same 
applies for the decision on the model of fairness which is to be realised with a fully 
                                                      
84 Cf. Micklitz/Stadler (Authors and editors), Das Verbandsklagerecht in der Informations- und 
Dienstleistungsgesellschaft (Münster 2005). 
85 COM (2005) 672 final. 
86 COM (2007) 99 final, 13.3.2007, p. 11. 
87 Cf. Reich, JCP 28 (2005), 383 with the note to base the Regulation on Art. 153(3) lit b) EC. 
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harmonised European Consumer Law, a market behaviour model or a social protection 
model88. The list of unanswered questions could go on indefinitely. Reference should at least 
be made to the language barriers which tie consumers to their own country much more 
strongly than any feeling of insecurity regarding the level of protection afforded by foreign 
law and potential difficulties in asserting legal rights. The far-reaching discussion anticipated 
on the Green Paper will hopefully provide the opportunity the discuss openly the unanswered 
questions relating to the review of the Acquis. 
 

                                                      
88 Reich, Protection of Consumer’s Economic Interests by the EC, Sydney Law Review 14 (1992), 23; Reich, 
Protection of Consumer’s Economic Interests by EC Contract Law – Some Follow-up Remarks, Sydney Law 
Review 3 (2006), 37; also Heiderhoff, Grundstrukturen, 202. Negatively also Rösler, Konsumentenvertragsrecht, 
82, little gained from this distinction. 


